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Names  and  Addresses  of  Attorneys. 

For  Plaintiffs  in  Error : 

Messrs.  DAVIS,  KEMP  &  POST, 

Suite  812  Marsh-Strong  Bldg.,  Los  Angeles, 
California. 
For  Defendant  in  Error: 

EGBERT  L.  HUBBARD,  Esq., 

838  Van  Nuys  Building,  Los  Angeles,  Cal- 
ifornia    [4*] 


In  the  District  Court  of  the  United  States,  Southern 
District  of  California^  Southern  Division. 

ELIZABETH  KNUDSEN, 

Plaintife, 
vs. 

DOMESTIC  UTILITIES  MANUFACTURING 
COMPANY,  a  Corporation,  EDWIN  R. 
CROOKER,  HARRY  L.  CROOKER,  LOU- 
ISE E.  CROOKER,  W.  P.  ELLIS  and  F.  W. 
STERLING, 

Defendants. 
Writ  of  Error. 

United  States  of  America, — ss. 

The  President  of  the  United  States,  to  the  Honor- 
able BENJAMIN  F.  BLEDSOE,  Judge  of 
the  United  States  District  Court,  Southern  Dis- 
trict of  California,  Southern  Division,  Greet- 


ing: 


Because  in  the  record  and  proceedings,  as  also  in 
the  rendition  of  the  decision  and  order  on  motion  to 
vacate  an  order  of  arrest,  which  is  in  the  said  Dis- 
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trict  Court,  before  you,  between  Edwin  E.  Crooker, 
Louise  E.  Crooker,  W.  P.  Ellis  and  F.  W.  Sterling, 
plaintiffs  in  error,  and  Elizabeth  Knudsen,  defend- 
ant in  error,  a  manifest  error  hath  happened,  to  the 
damage  of  Edwin  R.  Crooker,  Louise  E.  Crooker, 
W.  P.  Ellis  and  F.  W.  Sterling,  plaintiffs  in  error, 
as  by  said  complaint  appears,  and  we  being  willing 
that  error,  if  any  hath  been,  should  be  corrected  and 
full  and  speedy  justice  be  done  to  the  parties  afore- 
said in  this  behalf,  do  command  you  if  judgment  be 
therein  given  that  under  your  seal  you  send  the  rec- 
ord and  proceedings  thereof,  with  all  things  concern- 
ing the  [5]  same,  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  together  with  this 
writ  so  that  you  have  the  same  at  San  Francisco,  in 
the  State  of  California,  where  said  Court  is  sitting, 
within  thirty  days  from  the  date  hereof,  in  the  said 
Circuit  Court  of  Appeals,  to  be  then  and  there  held, 
and  that  the  record  and  proceedings  aforesaid  being 
inspected,  the  said  United  States  Circuit  Court  of 
Appeals  may  cause  further  to  be  done  therein  to  cor- 
rect the  error  what  of  right  and  according  to  the  laws 
and  customs  of  the  United  States  should  be  done. 

WITNESS,  the  Honorable  EDWARD  D. 
WHITE,  Chief  Justice  of  the  United  States,  this  7th 
day  of  September,  1915. 

[Seal]  WM.  M.  VAN  DYKE, 

Clerk  of  the  United  States  District  Court  for  the 
Southern  District  of  California,  Southern  Divi- 
sion. 

By  Chas.  N.  Williams, 
i  Deputy  Clerk. 
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The  above  Writ  of  Error  is  hereby  allowed  this 
7th  day  of  September,  1915. 

BLEDSOE,  J., 

Judge. 

I  hereby  certify  that  a  copy  of  the  within  Writ  of 
Error  was  on  the  7th  day  of  September,  1915,  lodged 
in  the  clerk's  office  of  the  United  States  District 
Court  for  the  Southern  District  of  California,  South- 
ern Division,  for  said  defendant  in  error. 

WM.  M.  VAN  DYKE, 
Clerk  United  States  District  Court,  Southern  Dis- 
trict of  California,  Southern  Division. 

By  Chas.  N.  Williams, 
Deputy  Clerk.     [6] 

[Endorsed] :  Original.  Civ.  No.  368.  In  the 
United  States  District  Court,  in  and  for  the  South- 
ern District  of  California,  Southern  Division.  Eli- 
zabeth Knudsen  vs.  Domestic  Utilities  Mfg.  Co.,  a 
Corp.,  et  al.  Writ  of  Error.  Filed  Sep.  7,  1915. 
Wm.  Van  Dyke,  Clerk.  By  Chas  N.  Williams, 
Deputy  Clerk.     [7] 
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In  the  District  Court  of  the  United  States^  Southern 
District  of  California^  Southern  Division, 

Plaintiff, 
ELIZABETH  KNUDSEN", 

vs. 

DOMESTIC  UTILITIES  MANFACTURINO 
COMPANY,  a  Corporation,  EDWIN  R. 
CROOKER,  HARRY  L.  CROOKER,  LOU- 
ISE E.  CROOKER,  W.  P.  ELLIS  and  F.  W. 
STERLING, 

Defendants. 

The  President  of  the  United  States  of  America, 
to  Elizabeth  Knudsen,  Defendant  in  Error,  and 
to  Robert  L.  Hubbard,  Her  Attorney,  Greeting : 
You  are  hereby  cited  and  admonished  to  be  and 
appear  in  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  at  the  City  of  San  Fran- 
cisco, State  of  California,  on  the  9th  day  of  October, 
1915,  pursuant  to  writ  of  error  filed  in  the  clerk's 
office  of  the  United  States  District  Court  for  the 
Southern  District  of  California,  Southern  Division, 
sitting  at  Los  Angeles,  California,  wherein  Edwin 
R.  Crooker,  Louise  E.  Crooker,  W.  P.  Ellis  and  F. 
W.  Sterling  are  plaintiffs  in  error  and  you  are  de- 
fendant in  error,  to  show  cause,  if  any  there  be,  why 
the  decision  and  order  denying  the  motion  of  said 
plaintiffs  in  error,  and  each  of  them,  to  vacate  an  or- 
der of  arrest,  as  in  said  writ  of  error  mentioned, 
should  not  be  corrected  and  why  speedy  justice 
should  not  be  done  the  parties  in  that  behalf. 
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WITNESS  the  Honorable  BENJAMIN  P 
BLEDSOE,  Judge  of  the  United  States  District 
Court,  this  10th  day  of  September,  1915. 

BLEDSOE, 
United  States  District  Judge.     [8] 
[Endorsed]:  Civ.  No.  363.     In  the  United  States 
Di  tTict  Court,  in  and  for  the  Southern  District  of 
Cahforma,  Southern  Division.     Elizabeth  Knudsen, 
i^iamtiff,     vs.     Domestic     Utilities  Manufacturing 
Company,  a  Corporation,  Edwin  R.  Crooker,  Harry 
L  Crooker,  Louise  E.  Crooker,  W.  P.  Ellis  and  P  W 
Sterling.     Citation  in  Error.     Piled  Sep.  11  igis' 
Wm.  M.  Van  Dyke,  Clerk.    By  R.  S.  Zimmerman; 
Deputy  Clerk.  ' 

of  Xt'  19l7^  "^  *^'  ^'^^"^  ^'*''"'''  *^''  ^^^^  ^^^ 

ROBERT  L.  HUBBARD. 
Attorney  for  Pltf. 
By  D.  E.  BERGMAN.     [9] 
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In  the  United  States  District  Court,  in  and  for  the 
Southern  District  of  California,  Southern  Divi- 
sion, 

No.  363-CIVIL. 

ELIZABETH  KNUDSEN, 

Plaintiff, 

vs. 

DOMESTIC  UTILITIES  MANUFACTURINa 
COMPANY  (a  Corporation),  EDWIN  R. 
CROOKER,  HARRY  L.  CROOKER,  LOU- 
ISE E.  CROOKER,  W.  P.  ELLIS,  and  P.  W. 
STERLING, 

Defendants,     [10] 


In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division. 

ELIZABETH  KNUDSEN, 

Plaintiff, 

vs. 

DOMESTIC  UTILITIES  MANFACTURING 
COMPANY,  a  Corporation,  EDWIN  R. 
CROOKER,  HARRY  L.  CROOKER,  LOU- 
ISE E.  CROOKER,  W.  P.  ELLIS  and  F.  W. 
STERLING, 

Defendants. 

Engrossed  Bill  of  Exceptions. 
BE  IT  REMEMBERED,  That  in  this  cause  now 
pending  in  the  above-entitled  court,  the  following 
proceedings  were  had : 
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That  on  the  26th  day  of  January,  1915,  the  plain- 
tiff filed  her  complaint  in  said  cause,  which  said  com- 
plaint is  in  words  and  figures  as  follows : 

In  the  District  Court  of  the  United  States,  Southern 
District  of  Calif orniay  Southern  Division. 

ELIZABETH  KNUDSEN, 

Plaintiff, 
vs. 

DOMESTIC  UTILITIES  MANUFACTURING 
COMPANY  (a  Corporation),  EDWIN  R. 
CROCKER,  HARRY  L.  CROCKER,  LOU- 
ISE E.  CROCKER,  W.  P.  ELLIS  and  F.  W. 
STERLING, 

Defendants. 

Complaint. 

Elizabeth  Knudsen  complains  of  the  defendants 
and  for     [11]     cause  of  action  alleges: 

First.  That  she  is  a  single  woman,  a  resident  and 
citizen  of  the  City  of  Washington,  in  the  District  of 
Columbia. 

Second.  That  Domestic  Utilities  Manufacturing 
Company  is  a  corporation,  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Cali- 
fornia, and  at  all  times  mentioned  in  this  bill  of  com- 
plaint has  had  and  maintained  its  principal  place  of 
business  in  the  City  of  Los  Angeles,  in  the  County 
of  Los  Angeles,  and  State  of  California. 

Third.  That  the  defendants  Edwin  R.  Crooker, 
Harry  L.  Crooker,  Louise  E.  Crooker,  W.  P.  Ellis 
and  F.  W.  Sterling,  and  each  of  them  have  been,  at 
all  times  mentioned  in  this  complaint  and  each  of 
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them  have  been,  at  all  times  mentioned  in  this  com- 
plaint, and  each  of  them  now  are,  residents  and  citi- 
zens of  the  State  of  California. 

Fourth.  That  on,  to  wit,  the  7th  day  of  July, 
1911,  at  the  City  of  Los  Angeles,  in  the  State  of  Cali- 
fornia, plaintiff  entered  into  a  contract  in  writing 
with  the  defendant.  Domestic  Utilities  Manufactur- 
ing Company,  a  copy  of  which  said  contract  is  here- 
unto attached,  marked  exhibit  '^A"  and  made  a  part 
hereof. 

Fifth.  Plaintiff  is  informed  and  believes,  and 
upon  such  information  and  belief  alleges,  that  on 
said  7th  day  of  July,  1911,  the  defendants,  Edwin  E. 
Crooker,  Harry  L.  Crooker,  Louise  E.  Crooker,  W. 
P.  Ellis  and  F.  W.  Sterling  and  each  of  them  were^ 
and  that  at  all  times  mentioned  in  this  bill  of  com- 
plaint, they  and  each  of  them  have  continued  to  be 
and  that  each  and  all  of  them  now  are,  members  and 
stockholders  in  the  defendant  corporation.  Domestic 
Utilities  Manufacturing  Company,  and  that  at  all 
times  mentioned  in  this  bill  of  complaint,  all  of  said 
individual  defendants  have  been  and  now  are  direc- 
tors and  officers,  or  directors  or  officers  of  said 
Domestic  [12]  Utilities  Manufacturing  Company, 
the  defendant  corporation,  but  that  she  is  unable  to 
say,  for  want  of  knowledge,  during  what  period  or 
periods  of  time  any  of  said  persons  acted  as  direc- 
tors only,  or  as  officers  only  or  both  as  directors  and 
officers  of  said  corporation  defendant,  with  greater 
particularity  or  certainty,  but  she  is  informed  and 
believes  and  upon  such  information  and  belief  al- 
leges, that  on  said  7th  day  of  July,  1911,  the  defend- 
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ant,  W.  P.  Ellis,  was  the  Secretary  of  said  corpora- 
tion, and  on  said  date  was  performing  and  did  per- 
form the  duties  of  said  office,  and  did,  on  said  date, 
and  as  such  officer,  subscribe  his  name  to  said  con- 
tract, exhibit  -A,"  herein  set  forth  by  copy,  and 
did  on  said  date,  and  as  such  officer  attach  the  name 
and  official  seal  of  Domestic  Utilities  Manufactur- 
ing Company  to  said  written  contract.    She  further 
says  that  at  the  time  of  the  making  of  said  contract 
on  said  date,  she  subscribed  her  name  thereupon  as 
a  part  thereto. 

Sixth.     Plaintiff  further  says,  that  before,  and  at 
the  tune  of  the  signing  of  said  contract  by  said  cor- 
poration and  this  plaintiff,  said  corporation,  by  and 
through  its  officers,  the  individual  defendants  herein, 
iad  caused  to  be  written,  printed  and  publicly  cir- 
culated divers  and  sundry  papers,  circulars,  docu- 
ments, booklets,  prospectus  and  letters,  wherein  and 
whereby  the  defendants  and  particularly  the  defend- 
ant corporation  offered  for  sale  and  offered  and  pro- 
posed to  sell  to  members  of  the  public,  certain  therein 
described  clothes-washers,  ovens  and  flues,  and  cer- 
tain therein  described  patent  rights  and  territorial 
rights  and  the  right  to  purchase  and  to  sell,  at  whole- 
sale and  retail,  said  washers,  ovens,  flues  and  to  seU 
patent  rights  and  territorial  rights  to  others.     That 
plaintiff  received  and  read  divers  and  sundry  of  said 
papers,  circuJars,  documents,  booklets,  prospectus 
and  letters  and  read   them  before  entering     [13] 
into  said  contract,  and  was,  by  the  contents  "thereof 
induced  to  enter  into  said  contract,  and  that  she  be- 
lieved and  relied  upon  each  and  every  statement  con- 
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tained  in  said  papers,  circulars,  documents,  booklets, 
prospectus  and  letters,  and  so  believing  and  relying 
thereupon,  entered  into  and  executed  said  contract 
as  aforesaid,  and  purchased  from  the  defendant  cor- 
poration 1667  vacuum  clothes-washers,  and  paid  de- 
fendant corporation  therefor,  the  sum  of  $5,000.00- 
Seventh.  That  she  relied  upon  the  promises  and 
agreements  set  forth  in  said  contract  and  each  of 
them,  and  so  relying  thereupon  entered  upon  the 
business  of  selling  said  clothes-washers  in  wholesale 
lots  and  at  retail,  and  in  accordance  with  the  termts 
of  her  said  contract  and  at  the  prices  and  on  the 
terms  and  under  the  conditions  required  by  the 
terms  of  her  said  contract  with  the  defendant  cor- 
poration; that  in  entering  upon  and  prosecuting  the 
said  business,  she  was  put  to  large  outlay  and  ex- 
pense which  she  laid  out  and  paid  from  her  own  pri- 
vate funds;  that  she  employed  other  persons  and 
paid  them  for  their  services;  that  she  spent  large 
sums  of  money  in  traveling  from  place  to  place  in 
selling  large  numbers  of  said  washers;  that  she  es- 
tablished throughout  the  United  States,  at  a  number 
of  cities,  suitable  and  sufficient  places  of  business 
wherein  to  conduct  the  business  of  selling  said 
washers ;  that  in  establishing  said  places  of  business, 
she  paid  out  large  sums  of  money  for  rents,  leases 
and  in  fitting  up  said  places  of  business;  that  she 
established  at  various  cities  in  the  United  States, 
factories  for  the  manufacture  of  said  washers  and 
paid  out  and  expended  large  sums  of  money  in  so 
doing;  that  she  advanced  and  paid  to  said  defendant 
corporation  Domestic  Utilities  Manufacturing  Com- 
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pany  large  sums  of  money  in  payment  for  large 
numbers  of  said  clothes-washers  and  ordered  the 
said  Domestic  Utilities  Manufacturing  Company  to 
deliver  to  her  said  washers,  [14]  by  shipment 
thereof  to  various  persons  and  to  various  points 
throughout  the  United  States,  but  which  said 
washers  were  never  delivered  to  her  by  said  Do- 
mestic Utilities  Manufacturing  Company,  all  of 
which  said  outlays,  expenditures  of  money  and  pay- 
ments made  to  said  defendant  Domestic  Utilities 
Manufacturing  Company  are  more  fully  set  forth, 
itemized,  tabulated,  and  particularized  hereinafter. 
Ninth.  That  in  all  things  and  in  each  and  every 
particular,  plaintiff  kept,  carried  out  and  performed 
the  said  contract  so  entered  into  on  said  7th  day  of 
July,  1911,  by  and  between  plaintiff  and  said  Do- 
mestic Utilities  Manufacturing  Company,  the  defend- 
ant corporation  herein,  as  herein  set  forth  by  copy  and 
designated  exhibit  ^^A,"  but  that  the  defendant  cor- 
poration Domestic  Utilities  Manufacturing  Com- 
pany disregarding  its  said  agreements  and  said  con- 
tract, utterly  failed,  neglected  and  refused  to  keep, 
carry  out  or  perform  its  said  contract  with  plaintiff, 
and  failed  and  refused  to  deliver  to  plaintiff  or  to 
ship  to  her  order  the  1667  vacuum  clothes-washers 
so  bought  by  plaintiff  from  defendant  corporation, 
or  any  part  or  portion  thereof,  though  often  de- 
manded after  the  same  were  due,  by  the  terms  of 
said  contract,  to  be  delivered  to  plaintiff;  that  said 
defendant  corporation,  on  divers  and  sundry  oc- 
casions shipped  and  delivered  to  plaintiff  and  to 
customers  of  and  purchasers  from  this  plaintiff,  de- 
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f ective,  damaged  and  unsalable  clothes-washers,  and 
clothes-washers  that  were  utterly  worthless  and  un- 
fit for  sale  or  for  use  or  for  any  purpose  whatever^ 
and  in  insufficient  quantities  and  less  than  were 
ordered  and  paid  for  by  plaintiff  to  said  defendant 
corporation;  that  the  defendant,  Domestic  Utilities 
Manufacturing  Company  likewise  failed,  neglected 
and  refused  to  deliver  to  plaintiff,  and  refused  to 
[15]     ship  to  her  order,  as  required  by  the  terms  of 
said  contract  more  than  or  about  30,000'  of  said 
vacuum  clothes-washers  which  had  been  sold  by 
plaintiff  to  members  of  the  public,  customers  of 
plaintiff;  that  she  sold  in  all,  more  than  36,000  of 
said  washers;  that  the  defendant  corporation  never 
did  deliver  to  plaintiff  more  than  4,000  of  said  wash- 
ers.    Plaintiff  further  says  that  the  defendant  cor- 
poration   during   about   one   year  from  and   after 
the  said  7th  day  of  July,  1911,  continually  and  re- 
peatedly failed  to  deliver  to  plaintiff  or  to  ship  to 
her  order,  clothes-washers  sold  by  her,  and  until  she 
had  sold  and  had  become  obligated  to  deliver  to  her 
purchasers  about  7,000'  of  said  washers,  and  that,  in 
order  to  carry  out  her  agreements  and  contracts  with 
her  said  customers  and  purchasers,  to  avoid  failure 
upon  her  part  to  perform  her  every  agreement  with 
her  said  purchasers,  and  to  act  in  perfect  good  faith 
with  said  purchasers,  she  was  compelled  to  and  did 
establish  manufactories  and  was  compelled  to  and  did 
manufacture  washers  with  which  to  fulfill  her  said 
agreements;  that  during  said  time  of  about  one  year, 
above  mentioned,  the  defendant  corporation  by  and 
through  its  officers  and  members,  the  individual  de- 
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fendants  herein  pretended  to  be  unable  to  manu- 
facture said  washers  fast  enough  to  meet  the  de- 
mands of  the  public,  whereas,  said  corporation  was 
not  trying  to  manufacture  said  washers  for  said  trade 
or  to  meet  the  demands  of  the  public  or  to  comply 
with  its  said  contract  with  this  plaintiff  and  other 
contract  holders  holding  contracts  with  said  defend- 
ant corporation  of  the  same  nature  as  the  contract 
held  by  plaintiff,  and  in  that  regard  alleges: 

That  the  defendants  Edwin  R.  Crooker,  Harry  L. 
Crooker,  Louise  E.  Crooker,  W.  P.  Ellis  and  F.  W. 
Sterling,  co-operating  one  with  the  other  and  con- 
federating together,  conspired  to  [16]  deceive,  to 
cheat  and  swindle  this  plaintiff  and  others  by  means 
of  and  through  the  agency  of  said  papers,  circulars, 
documents,  booklets,  prospectus  and  letters  and 
their  contents  so  written,  printed  and  publicly  cir- 
culated by  the  defendants  as  hereinabove  alleged, 
and  by  means  of  the  contents  of  said  contract  of 
July  7,  1911,  to  cheat,  to  defraud,  and  to  swindle  this 
plaintiff,  and  to  that  end  represented,  stated,  set 
forth  and  pretended  in  all  said  documents,  and  by 
the  contents  thereof  lead  readers  thereof  to  believe 
that  said  Domestic  Utilities  Manufacturing  Com- 
pany was  actually  and  really  engaged  in  the  manu- 
facture and  sale,  at  wholesale  and  retail,  of  vacuum 
clothes-washers,  ovens  and  flues,  to  its  agents  and 
their  customers  and  the  public;  that  said  statements 
and  pretenses  and  representations  in  all  said  docu- 
ments and  in  said  contract  were  false,  and  were  a 
sham  and  deceit,  and  worked  a  fraud  upon  plaintiff, 
in  this,  that  defendant  corporation  was  not,  nor  had 
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it  ever  been  actually  or  really  manufacturing  for 
sale  or  selling,  either  at  wholesale  or  retail,  said 
washers,  ovens  or  flues,  or  any  of  said  articles,  ex- 
cept that  said  defendant  corporation  manufactured 
a  few  of  said  washers,  ovens  and  flues  for  the  mere 
purpose  of  show  and  not  for  delivery  to  buyers  or  to 
its  agents,  or  their  purchasers,  and  in  that  regard 
she  alleges: 

That  she  is  informed  and  believes  and  upon  such 
information  and  belief  alleges,  that  the  defendants 
have  caused  to  be  manufactured  all  told,  only  a  few 
thousand  of  said  washers,  in  no  event  exceeding 
500,000  of  said  washers;  that  defendant  corporation 
sold  about  10,000,000  of  said  washers;  that  to  fill  the 
contracts  actually  sold  by  said  defendant  corpora- 
tion and  to  deliver  all  washers  which,  by  the 
terms  of  the  contracts  actually  sold  by  said  defend- 
ant corporation  to  its  agents  and  their  purchasers 
and  the  public,  said  defendant  corporation  [17] 
became  obligated  to  deliver,  and  promised  and 
agreed  to  deliver,  as  many  as  ten  millions  of  said 
washers. 

That  instead  of  being  actually  and  really  engaged  in 
the  manufacture  and  sale  of  said  washers  and  other 
articles,  the  said  defendant  corporation  made  a  pre- 
tense so  to  do  as  a  mere  blind,  shield  or  screen  to  its 
real  business  and  objects,  which  were,  to  sell  its  said 
contracts,  such  as  the  one  that  is  set  forth  in  this 
complaint,  to  members  of  the  public  and  inducing 
the  original  purchasers  of  said  contracts  to  sell  other 
contracts  like  them  and  subcontracts  as  provided 
for  in  all  said  contracts,  and  to  reap  a  portion  of  the 
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purchase  price  of  each  of  said  resold  contracts  for 
the  benefit,  gain  and  enrichment  of  the  defendant 
corporation,  without  the  intention  on  the  part  of  said 
corporation  to  deliver  the  washers  or  other  articles 
ordered  by  the  buyers  of  said  original  or  resold  or 
subcontracts. 

That  in  furtherance  of  said  scheme,  and  for  the 
purpose  of  carrying  out  its  plans  and  purposes  of 
swindling  the  public,  its  agents  and  particularly  this 
plaintiff,  the  defendants  sought  by  every  means  in 
their  power  to  encourage  the  sale  of  contracts  like  the 
one  herein  set  forth,  and  to  discourage  in  every  way 
possible,  the  actual  sale  to  the  public,  by  its  agents 
and  their  subagents,  of  said  washers  and  other  ar- 
ticles, and  in  that  regard,  and  with  reference  to  the 
contract  so  sold  by  said  defendant  corporation  to 
this  plaintiff  and  with  reference  to  the  dealings  be- 
tween said  corporation  and  its  officers,  and  the  in- 
dividual defendants  herein,  and  this  plaintiff,  and  in 
carrying  out  the  scheme  and  plan  of  said  defendants 
to  cheat,  to  defraud,  and  to  swindle  this  plaintiff, 
plaintiff  alleges : 

(a)  That  at  all  times  after  the  purchase  of  said 
contract  heroin  set  forth  from  defendant  corpora- 
tion, the  defendants  and  [18]  each  of  them  hav 
hindered  and  prevented  her  from  doing  the  business 
therein  contemplated,  by  refusing  and  failing  to  de- 
liver the  washers  by  her  purchased  from  the  defend- 
ant corporation,  and  she  alleges  said  washers  have 
never  been  delivered  to  her. 

(b)  Plaintiff  alleges  that  she  purchased  from 
said  defendant  corporation  and  paid  to  defendant 
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corporation  $13,003.00,  the  full  price  of  twelve 
thousand  three  hundred  thirty-seven  vacuum 
clothes-washers  which  she  had  sold  and  agreed  to 
deliver  to  others  as  follows: 


In  Aug.  1911, 

C.  A.  Potts, 

334  washers, 

$1,000.00 

In  Sep.    1911, 

Anna  N.  Kendall, 

1667 

« 

1,667.00 

In  Apr.  1912, 

Emma  E.  Follett, 

1667 

<( 

1,667.00 

In  Apr.  1912, 

M.  P.  Wilson, 

334 

(C 

334.00 

In  Apr.  1912, 

Ivy  D.  Edwards, 

50 

" 

50.00 

In  May  1912, 

Emma  L.  Nickerson, 

,     167 

" 

167.00 

In  Jun.  1912, 

Mary  McDonnell, 

50 

" 

50.00 

In  May  1912, 

Herman  J.  Hall, 

50 

(< 

50.00 

In  Jun.  1912, 

F.  G.  Hebbler, 

50 

" 

50.00 

In  Jul.    1911, 

G.  G.  Potts, 

50 

(( 

50.00 

In  Feb.   1911, 

Wilson  &  Locke, 

(for  retail) 

200 

<< 

200.00 

In  Jan.  1912, 

Bought  for  own  use 

,    300 

'* 

300.00 

In  Jan.  1912, 

Bought  for  own  use. 

200 

flues. 

200.00 

In  Jul.    1912, 

Annie  Peiton, 

50 

washers, 

50.00 

In  Jul.    1913, 

Juliet  Brayton, 

1667 

" 

1,667.00 

In  Aug.  1913, 

Claud  Wyant, 

1667 

(I 

1,667.00 

In  Jul.    1913, 

K.  Barnes, 

1667 

" 

1,667.00 

And   other  sales  and  lots  of  which 

500 

K 

500.00 

plaintiff  has  not 

n  r\i\3ST    ^ho     rlo^oila/3         _^ 

now  \ii^  ueidiieu      — 

data  on  hand, 

12,337 

$13,003.00 

[19] 

That  the  defendant  corporation  received  said  sum 
of  money  in  payment  for  said  several  lots  of  wash- 
ers; that  after  receiving  the  money  purchase  price 
thereof  from  plaintiJff,  the  defendant  corporation 
failed,  neglected  and  refused  to  deliver  said  washers 
or  any  of  said  lots  of  washers  or  any  part  thereof, 
and  none  of  said  washers  have  ever  been  delivered 
by  the  defendant  corporation  or  by  anyone  for  it,  to 
plaintiff  or  to  her  purchasers  or  to  any  person  or  per- 
sons for  her  or  for  them;  that  at  the  time  of  and 
after  the  purchase  and  payment  for  each  of  said  lots 


vs,  Elizabeth  Knudsen.  17 

of  washers  and  repeatedly  thereafter,  plaintiff  de- 
manded of  the  defendant  corporation  the  delivery 
of  all  said  washers;  that  defendant  corporation 
failed  and  refused  to  deliver  said  washers  or  any  of 
them  and  still  fails  to  deliver  the  same  or  any  part 
thereof;  that  plaintiff  has  repeatedly  demanded  the 
repayment  of  the  said  several  sums  of  money  so  paid 
by  the  plaintiff  to  defendant  corporation  for  said 
several  lots  of  washers;  that  the  defendant  corpora- 
tion has  failed  and  refused  and  still  fails  and  refuses 
to  repay  to  plaintiff  said  sums  of  money  or  any  of 
them  or  any  part  thereof,  and  still  retains  and  keeps 
all  said  money. 

(c)  That  plaintiff  established  factories  and  sales- 
rooms in  the  City  of  Chicago,  Illinois,  and  in  the  City 
of  New^  York,  New^  York,  and  salesrooms  in  the 
Cities  of  Portland,  Oregon,  Salt  Lake  City,  Utah, 
Denver,  Colorado,  Toronto  and  Vancouver,  Canada, 
wherein  and  whereby  to  supply  said  washers  to  per- 
sons to  w^hom  she  had  sold  said  washers;  that  said 
factories  and  salesrooms  were  established  by  her 
with  the  consent  and  authority  of  the  defendant  cor- 
poration; that  after  she  had  established  said  factor- 
ies and  salesrooms  and  had  begun  to  manufacture 
said  washers  in  said  cities  for  said  purpose  defend- 
ants sent  divers  and  numerous  persons  into  said  City 
of  Chicago,  and  [20]  into  said  City  of  New  York 
and  into  each  City  where  she  established  said  fac- 
tories and  salesrooms  and  offered  through  said  per- 
sons to  sell  to  and  to  supply  the  public  with  said 
washers  at  and  for  the  price  of  forty  cents  each;  that 
said  price  was  less  by  more  than  one-half  than  plain- 
tiff was  permitted,  by  the  terms  of  her  said  contract 
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with  said  defendant  corporation  to  buy  said  washers 
from  said  corporation;  that  by  the  terms  of  said  con- 
tract, plaintiff  and  her  subcontractors  were  pro- 
hibited from  selling  any  of  said  washers  at  retail,  or 
the  family  right  to  use  the  same  for  less  than  $3.50 
for  each  washer  for  the  first  or  initial  sale,  and  $1.50 
for  each  washer  for  subsequent  sales,  and  the  right 
to  use  washers  so  purchased  was  limited  to  the  one 
family  purchasing  the  right  and  such  washer  or 
washers;  that  the  offering  to  sell  said  washers  to  the 
public  by  the  defendants  at  such  low  price  was  in- 
tended to  prevent,  and  did  prevent  plaintiff  from 
finding  purchasers  for  washers  offered  by  her  for 
sale  at  $3.50  each  of  $1.50  each  as  above  alleged,  and 
prevented  plaintiff  from  carrying  out  the  business  of 
selling  said  washers  as  by  the  terms  of  her  contract 
she  had  a  right  to  do;  that  plaintiff  was,  by  the  offer- 
ing by  the  defendants  to  sell  said  washers  at  such 
low  price  in  said  markets  as  aforesaid,  completely 
driven  out  of  business  at  said  Cities  of  Chicago  and 
New  York  and  elsewhere  in  cities  above-named,  and 
was  caused  great  damage  thereby. 

(d)  That,  after  plaintiff  had  secured  permission 
and  authority  from  the  defendant  corporation  to 
manufacture  said  washers  with  which  to  supply 
those  who  purchased  the  same  from  her,  and  after 
she  had  expended  large  sums  in  establishing  said 
factories  and  salesrooms  in  said  several  cities,  and 
after  she  had  paid  out  and  expended  large  sums  of 
money  to  effect  the  sale  of  said  washers,  and  at  a 
time  when  plaintiff  had  built  up  a  large  and  profit- 
able business  in  the  sale  of  said  washers,  [21]  de- 
fendants, in  furtherance  of  their  said  conspiracy  and 


vs.  Elizabeth  Kmidsen.  19 

with  the  design  of  driving  plaintiff  out  of  the  busi- 
ness of  manufacturing  said  washers  for  actual  sale 
to  the  public,  and  with  the  design  and  purpose  of 
crippling  her  financially  and  preventing  her  from 
getting  any  profit  from  said  business  and  to  cheat,  to 
defraud  and  to  swindle  her  out  of  her  money  plain- 
tiff had  paid  for  her  said  contract  and  said  1667 
washers  and  for  contracts  paid  for  by  plaintiff  to 
the  defendant  corporation  for  the  contracts  and 
washers  sold  to  other  persons  by  her,  wrongfully  and 
willfully  caused  to  be  written,  printed  and  circulated 
through  the  United  States  Mails,  and  as  plaintiff  is 
informed  and  believes,  and  upon  such  information 
and  belief  alleges,  to  the  extent  of  many  thousands 
of  copies,  a  circular  letter  in  the  words  and  figures 
set  forth  in  one  of  said  circular  letters  hereto  at- 
tached and  made  a  part  of  this  complaint  and 
marked  and  designated  exhibit  '^B."  That  the  de- 
fendant corporation  had  not,  previous  to  sending  out 
said  circular  or  at  all,  cancelled  plaintiff's  right  to 
manufacture  said  washers,  nor  had  it  notified  plain- 
tiff of  any  such  action  on  its  part,  but  on  the  con- 
trary said  defendant  corporation  up  to  the  time  of 
sending  out  said  circulars  had  been  recognizing,  and 
at  that  was  recognizing,  and  for  a  long  time  there- 
after continued  to  recognize  plaintiff's  right  and 
authority  to  manufacture  said  washers  and  her  right 
to  sell  the  same  and  to  deliver  said  washers  to  pur- 
chasers; that  no  such  letter  or  notice  as  is  stated  or 
described  in  said  circular  letter,  exhibit  ^'B,"  to 
have  been  sent  to  or  given  to  plaintiff  was  ever  re- 
ceived by  her,  and,  as  plaintiff  is  informed  and  be- 
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lieves  and  upon  such  information  and  belief  alleges, 
no  such  letter  or  notice  was  even  sent  to  or  pre- 
pared to  be  sent  to  plaintiff  by  defendants.  She 
further  [22]  says  that  the  person  named  and  re- 
ferred to  in  said  circular  as  H.  L.  Crooker  never,  at 
any  time  or  place  called  upon  plaintiff  for  the  pur- 
pose set  forth  in  said  circular  or  for  any  like  pur- 
pose. That  said  circular  was  wholly  false  and  mis- 
leading and  was  so  wrongfully  and  willfully  and 
viciously  prepared  and  sent  out  by  defendants  to 
prevent  plaintiff  from  carrying  forward  the  business 
of  actual  manufacture  and  actual  sale  of  said  wash- 
ers and  for  the  further  purpose  of  carrying  out  the 
scheme,  plan  and  conspiracy  of  defendants  to  cheat, 
to  defraud  and  to  swindle  this  plaintiff  out  of  the 
money  so  paid  by  plaintiff  to  the  defendant  cor- 
poration, and  to  drive  her  out  of  said  business 
of  actually  manufacturing  and  actually  selling 
said  washers  to  the  end  that  the  defendants 
would  thereby  be  the  better  enabled  to  cheat,  to 
defraud  and  to  swindle  other  persons;  by  selling 
to  them  contracts  like  the  contract  herein  set 
forth  by  exhibit  ^^A.''  That  the  sending  out  of  said 
circular  as  aforesaid  did  injure  plaintiff,  and  did 
destroy  her  said  business,  and  deprived  her  of  the 
confidence  of  the  public  and  of  her  customers  and 
her  agents,  and  did  cause  her  great  loss  and  damage 
in  money,  as  hereinafter  set  forth. 

(e)  Plaintiff  further  alleges,  that  the  defend- 
ants, Edwin  R.  Crooker  and  H.  L.  Crooker  and  each 
of  them,  in  furtherance  of  said  conspiracy  to  cheat, 
to  defraud  and  to  swindle  this  plaintiff,  openly  and 
in  a  public  meeting  held  by  said  Crookers  in  the 
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Marbridge  Building,  at  34th  and  Broadway  in  the 
City  of  New  York,  on  or  about  April,  1913,  and  iii 
a  public  meeting  held  by  said  Crookers  in  the  Long- 
acre  Building  at  42d  and  Broadway  in  said  city  and 
at  other  like  meetings,  in  the  City  of  New  York  and 
at  several  places  in  the  City  of  Chicago,  declared  that 
this  plaintiff  had  never  had  authority  from  the  de- 
fendant corporation  to  manufacture  said  washers  at 
any  place;  that  said  [23]  statements  so  made  by 
said  defendants  Edwin  R.  Crooker  and  H.  L.  Crooker 
were  false  and  were  viciously  made  by  them  to 
injure  and  damage  plaintiff,  and  to  prevent  her  from 
earrjring  out  her  said  contract  and  to  ruin  and  drive 
plaintiff  out  of  said  business  of  actually  manufacture 
ing  and  actually  selling  said  washers,  as  she  had  a 
right  to  do. 

(f)  That  before  and  at  the  time  of  the  purchase 
of  the  said  contract  and  said  washers  by  plaintiff 
from  the  defendant  corporation,  the  defendants 
Harry  L.  Crooker,  Edwin  R.  Crooker  and  W.  P. 
Ellis  represented  and  stated  to  plaintiff  that  the  de- 
fendant Domestic  Utilities  Manufacturing  Company 
had  procured  and  was  the  owner  of  patents  and 
patent  rights  in  Canada,  the  Argentine  Republic, 
France,  Germany,  Russia,  Norway,  Denmark,  Aus- 
tralia, Austria,  Italy,  Switzerland  and  other  foreign 
countries  and  had  the  right  to  manufacture  and  sell 
in  each  of  said  countries  the  said  vacuum  clothes- 
w^ashers  and  ovens.  Plaintiff  believed  said  state- 
ments and  relied  thereupon,  and  bought  said  con- 
tract and  said  washers  with  the  intention  and  pur- 
pose of  selling  said  washers  and  ovens  in  some  or 
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all  of  said  countries  and  of  manufacturing  said 
washers  and  ovens  in  many  of  said  countries;  that 
said  representations  and  statements  were  false;  that 
said  defendants  knew  them  to  be  false  at  the  time 
they  were  made  by  them;  that  said  statements  and 
representations  so  made  by  them  were  made  to  de- 
ceive this  plaintiff  and  to  induce  her  to  pay  her 
money  to  the  defendant  corporation;  that  plaintiff 
did  not  then  know,  nor  did  she  learn  of  the  falsity  of 
said  statements  and  representations  until  about 
March,  1912,  when  and  after  she  had  paid  out  and 
expended  large  sums  of  money  in  establishing  a  busi- 
ness in  the  City  of  Toronto,  Canada,  for  the  purpose 
of  manufacturing  and  selling  said  washers  in  said 
place;  that  before  she  expended  any  money  in  es- 
tablishing her  said  [24]  business  in  said  City  of 
Toronto  she  applied  to  and  received  from  the  defend- 
ant Domestic  Utilities  Manufacturing  Company, 
permission  to  manufacture  and  sell  said  washers  in 
Canada;  that  after  she  had  received  such  permission, 
she  relied  upon  the  representations  of  the  defend- 
ants Harry  L.  Crooker,  Edwin  R.  Crooker  and  W.  P. 
Ellis,  so  made  to  her  and  went  to  Canada  on  or  about 
March,  1912,  and  then  learned  that  said  Domestic 
Utilities  Manufacturing  Company  had  secured  no 
patents  or  patent  rights  in  Canada,  and  had  not  any 
right  whatever  to  manufacture  or  to  sell  said  wash- 
ers or  said  ovens  in  Canada;  that  plaintiff  was  not 
permitted  by  the  laws  of  Canada,  in  manufacturing 
or  selling  in  or  importing  to  Canada  for  sale  any  of 
said  ovens  or  washers,  under  the  terms  of  her  said 
contract  and  was  thereby  greatly  damaged  and  suf- 
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fered  large  financial  loss,  as  hereinafter  scheduled 
and  set  forth. 

Plaintiff  further  alleges  that  in  about  July  to  De- 
cember, 1912,  she  undertook  to  do  business  in  Russia, 
Switzerland,  France,  Austria,  England,  Germany, 
Norway,  Denmark,  Australia,  and  Italy,  in  the  man- 
ufacture and  sale  of  said  washers;  that  she  investi- 
gated and  in  each  of  said  countries  learned  that  the 
defendant  corporation  had  not,  at  any  time,  either  be- 
fore or  on  or  after  the  date,  July  7,  1911,  acquired, 
nor  had  it  ever  owned  or  had  the  right,  by  patent  or 
otherwise  in  any  of  said  countries,  to  manufacture 
or  to  sell  said  washers  in  said  countries  or  any  of 
them.  That  plaintiff  in  her  efforts  to  carry  on  the 
business  of  selling  said  washers  in  said  foreign  coun- 
tries expended  large  sums  of  money  and  all  at  great 
loss  to  her  financially,  as  hereinafter  scheduled  and 
set  forth. 

Plaintiff  further  alleges,  that  the  acts  of  hindrance 
and  obstruction  and  the  many  acts  of  deceit  and 
fraud  above  set  forth  are  but  a  small  part  or  portion 
of  the  like  or  similar  acts  committed  by  the  defendants 
against  this  plaintiff*;  that  [25]  all  said  acts  and 
things  done  by  said  defendants  to  and  for  the  hurt 
and  injury  of  plaintiff  and  her  said  business,  were 
done  and  performed  by  defendants  as  part  of  a  gen- 
eral scheme  and  plan  of  the  said  defendant  to  avoid 
the  performance  upon  their  part  and  upon  the  part  of 
said  defendant  corporation,  of  the  agreements  and 
promises  upon  the  part  of  said  defendant  corpora- 
tion made  in  said  contract  of  July  7,  1911,  and  herein 
sued  upon,  and  to  hinder,  delay  and  annoy  plaintiff 
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from  performing  the  said  contract  upon  her  part,  and 
to  prevent  the  actual  manufacture  and  actual  sale  of 
said  washers,  hy  plaintiff,  or  through  her  said  sub- 
agents  in  order  that  defendants  might  the  more  suc- 
cessfully ply  their  business  of  selling  and  reselling 
said  contracts  on  a  mere  pretense  that  the  washers  in 
each  contract  so  sold  and  described  would  be  deliv- 
ered in  the  future,  without  any  intention  upon  the 
part  of  defendants  or  any  of  them  that  the  washers 
described  in  said  contracts  should  ever  be  delivered  at 
any  time  or  place. 

Tenth.     Plaintiff  alleges  that  from  the  first  she  be- 
lieved the  said  business  was  a  legitimate  and  profit- 
able business  and  that  it  was  a  business  capable  of 
being  developed  and  made  permanent,  and  so  believ- 
ing persisted  in  her  efforts  to  make  the  business  suc- 
ceed in  spite  of  the  opposition  of  defendants  herein ; 
that  she  continued  in  that  belief  until  in  about  Sep- 
tember, 1913,  when  she  discovered,  as  she  believes, 
that  the  defendants  were  not  sincere  in  making  said 
contract  and  were  trying  to  avoid  the  consequences 
of  their  agreements  and  promises  ,by  them  made  and 
by  the  said  contract  required  to  be  performed  upon 
the  part  of  defendants,  corporation  and  individuals. 
That  in  September,  1913,  she  made  complaint  against 
Domestic  Utilities  Manufacturing  Company  and  the 
individual     [26]     defendants    herein,    before    the 
Postal  authorities  of  the  United  States;  that  an  in- 
vestigation was  ordered  and  was   conducted   before 
and  by  W.  H.  Lamar,  Assistant  Attorney  General  of 
the  United  States ;  that  the  defendant  Domestic  Util- 
ities Manufacturing  Company,  and  the  individual  de- 


vs.  Elizabeth  Knudsen,  25 

f  endants  herein  were  called  upon  by  said  department 
so  show  cause  before  said  department  why  a  fraud 
order  should  not  be  issued  against  them ;  that  the  de- 
fendant Domestic  Utilities  Manufacturing  Company 
appeared  before  sai^  department  and  before  the  said 
W.  H.  Lamar,  Assistant  Attorney  General,  and  were 
given  a  hearing ;  that  at  the  conclusion  of  said  hear- 
ing it  was  determined  by  said  department  that  the 
sellin,g  plam  involved  in  the  contract  issued  by  de- 
fendant Domestic  Utilities  Manufacturing  Company 
to  the  plaintiff  herein,  to  wit,  exhibit  '^A,"  hereto  at- 
tached, and  other  like  contracts  issued  by  said  de- 
fendant corporation  to  others  was  and  were  in  con- 
flict with  the  postal  fraud  and  lottery  statutes  of  the 
United  States  on  the  ground  of  being  an  endless  chain 
scheme ;  that  defendants  were  forbidden  by  said  de- 
partment to  issue  any  more  such  contracts.  She 
further  alleges  that  the  defendant  corporation 
herein,  acting  by  and  through  the  individual  defend- 
ants hereinabove  named,  has  disregarded  said  deter- 
mination and  order  of  said  department  and  has  con- 
tinued and  is  continuing  to  issue  said  contracts,  as 
plaintiff  is  informed  and  believes. 

Eleventh.  That  tlie  defendants  and  each  of  them, 
although  often  requested  by  this  plaintiff  so  to  do, 
have  failed  and  refused  and  still  fail  and  refuse  to 
repay  to  plaintiff*  any  of  the  sums  of  money  so  by  her 
paid  to  said  Domestic  Utilities  Manufacturing  Com- 
pany, or  any  part  thereof,  and  have  refused  and  still 
refuse  to  pay  to  plaintiff*  any  of  the  sums  outlaid  and 
expended  by  her  or  any  part  thereof  or  to  reimburse 
her  for  her     [27]     losses  by   them   occasioned   and 
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caused  and  by  the  defendants  inflicted  upon  plaintiff, 
or  any  part  thereof. 

Twelfth.  That  the  sums  paid  by  plaintiff  to  the 
defendant  corporation  for  washers  which  were  never 
delivered,  and  the  sums  paid  by  plaintiff  to  defend- 
ant corporation  for  washers  to  be  delivered  to  others 
and  which  were  never  delivered  but  which  monies 
have  been  retained  by  the  defendant  corporation,  and 
the  sums  of  money  laid  out,  paid  and  expended  by 
her  in  establishing  factories  and  salesrooms  and  in 
wages  and  other  outlays  in  connection  with  the  manu- 
facture and  sale  of  said  washers,  and  the  damage 
done  by  loss  of  time  and  otherwise  to  plaintiff  are 
all  more  particularly  and  in  detail  form  set  forth  and 
enumerated  as  follows : 

SCHEDULE. 
July  7,  1911. 

Paid     DOMESTIC    UTILI- 
TIES MANUFACTURING 
COMPANY,  for  1667  wash- 
ers  $5,000.00    5,000.00 

September  1,  1911,  to  February 
1,  1912. 
PORTLAND,  SEATTLE  and 
VANCOUVER       ENTER- 
PRISE: 

Paid  C.  A.  Potts,  wages,  4 
months,       $200.00       per 

month 800.00 

Railroad    fare 41.40 

Paid    Mrs.    S.    D.    Heapy, 
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wages,  4  months,   $150.00 

per  month   600.00 

Railroad   fare 41.40 

Fitting  office  and  salesrooms 

in  Portland 350.00 

Rent  office  and  salesrooms 
in  Portland,  3  months, 
$50.00 150.00 

Expenses  plaintiff.  Potts 
Heapy,  1  trip  from  Port- 
land to  Vancouver,  B.  C.       180.00 

Railroad  fare  same 135.00 

[28] 

Plaintiff  ^s      traveling      ex- 
penses 1  trip  Portland.  . .       250.00 
.    Freight  on  washers  in   and 

out  of  Canada 19.00 

Expenses  of  Plaintiff,  Potts 
and  Heapy  return  to  Los 

Angeles 124.20 

2,691.00 


October,  1911. 

SALT  LAKE  CITY,  UTAH, 
ENTERPRISE: 
Sent  C.  W.  Fleming  to  Salt 

Lake  City,  fare 47.00 

Paid  C.  W.  Fleming,  wages, 
6  weeks,  at    $200.00    per 

month 300.00 

Fitting  up  office  and  sales- 
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room 100.00 

Rent  of  office  and  salesroom, 

1  mo 50.00 


November,  1911. 

DENVER,  COLORADO  EN- 
TERPRISE : 

Sent  C.  W.  Fleming  to  Den- 
ver, Salary,  fare  and  fit- 
ting up  and  renting  sales- 
room        350.00 

November  and    December,    1911 

Sent  Herman  Schreiber  to 
Denver,  fare,  round-trip.         84.00 

Paid     Herman      Schreiber 

wages 50 .  00 

Paid      Herman      Schreiber 

expenses 28 .  00 

Plaintiff's  fare  and  expenses 

trip 42.00 

Plaintiff 's  expense  six  days .         18 .  00 


December,  1911. 

CHICAGO,   ILLINOIS   EN- 
TERPRISE: 

Sent  C.  W.  Fleming  to  Chi- 
cago, fare  from  Denver.  .         26.70 
[29] 

Sent  H.  G.  Riddell,  demon- 
strator, fare  and  traveling 
expenses 124.00 


497.00 


572.00 
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Paid     Fleming     wages,     1 

month 200.00 

Paid  Eiddell  wages,  1  month      200 .  00 
Fitting    up    salesroom    43d 

and  Indiana,  and  rent.  .  .       180.00 
Fitting  up  salesroom   4459 

Evanston     Avenue,     and 

rent 85.00 

Moving  salesroom  from  43d 

and     Indiana     to     4459 

Evanston  Avenue 20.00 

Lease   of   127   West   North 

Avenue,  rent  April  1, 1912, 

to  July  1,  1913,  15  mos. . .     1,275 .  00 
Fitting    up    salesroom    and 

furniture- 300.00 

Paid  stenographer  wages,  1 

year 780.00 

Establishing  factory.  Wells 

St 

Fitting  up  factory  and  one 

set  dies 1,650.00 

One  set  dies 474.00 

Wages  men,   15   months  at 

$75.00  per  mo 1,125 .00 

Fitting  up  salesroom,  Joliett, 

wages  and  rent 350 .  00 

Paid  wages  of  Strubhar,  4 

months,  $85.00 340.00 

Paid  wages  of  Stringer  and 

rent  of  window  2  months . .       186 .  00 
Sent  Norton  to  Champaign, 

111.,  wages  and  expenses.  .       225.00 
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Sent  Omelvina  to  Indian- 
apolis, wages  and  ex- 
penses        125.00 

Sent  Mr.  &  Mrs.  Bara  to  Mil- 
waukee, expenses 74.00 

Kent  booth  Springfield  and 

expenses 275 .  00 

Paid  fare  and  expenses,  Mrs. 

Heapy,  to  Chicago 338 .  00 

8,347.70 
[30] 

March,  1912. 

TORONTO,    CANADA    EN- 
TERPRISE: 

Plaintiff's  fare  and  ex- 
penses        197.00 

Making  dies  not  allowed  to 

use 500.00 

OflSce  rent,  2  months,  $85.00 
per  mo 170.00 

Wages,    2    months,    $150.00 

per  month 300.00 

Fitting  up  salesroom 170 .  00 

Freight  on  washers  into  and 

out  of  Canada 64.00 

1,401.00 
February,  1912. 

NEW  YORK  ENTERPRISE: 
Plaintiff's  fare  and  expense 

round-trip 74.00 

Hotel  and  expense  six  days .         18 .  00 
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March,  1912. 

Plaintiff 's  fare  one  way ....         37 .  00 

Rent  office  and  salesroom,  1 

year 2,000.00 

Fitting  up  salesrooms 1,274.00 

Office  help  10  months,  2 
persons 650 .  00 

Expense     moving     factory 

from  Chicago 748 .00 

Factory  foreman,  Dutcher, 
wages,  4  months 400 .  00 

Salesmen,  wages 297 .  00 

Fireman's  exhibit 135.00 

Demonstration  and  store- 
rooms rent 369.32 


5,002.32 
PLAINTIFF'S     LOSS     OF 
TIME,  2  years,  at  $3,000.- 

00  per  year 6,000.00 

[31]  6,000.00 
REIMBURSEMENTS : 

J.  iC.  Culter 5,498.50 

Mrs.  Werstedt 150.00 

Mrs.  M.  P.  Wilson 1,000.00 

Marie  Leshbor 75.00 

Geo.  Potts 150.00 

Chas.  Potts 5,000.00 

E.  G.  Waldron 5,000.00 

16,873.50 
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Paid  for  stationery  to 
Domestic  Utilities  Man- 
ufacturing Company 500.00 

Paid  for  telephones,  light, 
gas,  stationery  and  office 
expenses 600.00 


1,100.00 
Twelve  thousand  three  hun- 
dred thirty-seven  washers 
paid   for   and  not    deliv- 
ered  13,003.00 


13,003.00 
Cost  of  manufacturing 
Thirty-one  thousand  eight 
hundred  washers  to  fill 
her  orders  at  fifty  cents 
each 15,900.00 


15,900.00 

Total $75,407.52 

Thirteenth.  That  it  has  been  the  universal  and 
continuous  practice  of  the  defendants  to  cause  to  be 
issued  to  each  purchaser  of  washers,  ovens  or  flues 
from  defendant  corporation,  pretended  and  so-called 
warehouse  receipts  wherein  it  was  recited  and  set 
forth  that  said  purchasers  were  the  owners  and  en- 
titled to  receive  upon  demand,  the  number  of 
washers,  ovens  or  flues  stated  in  said  so-called  and 
and  pretended  warehouse  [32]  receipt ,  whereas 
in  truth  and  in  fact,  no  such  washers,  ovens  or  flues 
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or  any  of  them  were  ever  on  hand  or  in  storage  or  in 
any  warehouse,  or  even  at  any  time  existed ;  that  such 
warehouse  receipts,  so-called,  were  delivered  to  plain- 
tiff at  the  time  of  such  purchase  of  washers  made  by 
her  as  aforesaid;  that  she  often  demanded  of  defend- 
ants the  delivery  of  the  washers  in  said  receipts  de- 
scribed; that  in  each  and  every  instance,  defendants 
failed  and  refused  to  deliver  said  washers  or  any 
of  them  to  plaintiff  and  that  she  never  did  receive 
any  of  said  washers. 

Fourteenth.  Plaintiff  further  alleges,  that  the 
defendants  have  secured,  by  means  of  executing  con- 
tracts of  the  same  character  of  the  contract  herein  set 
forth  and  sued  upon  and  marked  exhibit  ^^A,"  in 
great  numbers,  and  as  plaintiff  is  informed  and  be- 
lieves and  upon  such  information  and  belief  alleges, 
defendants  issued  and  caused  to  be  issued  many  thou- 
sands of  such  contract,  and  that  it  has  been  the  policy 
and  plan  of  the  defendants  in  each  and  every  case  to 
secure  payment  for  said  contract  and  the  washers, 
ovens  or  flues  therein  described  and  then  to  refuse 
to  deliver  said  articles  or  any  of  them,  or  to  deliver 
to  the  purchaser  anything  whatever ;  that  many  thou- 
sands of  persons  have,  by  the  said  plan  and  scheme 
been  swindled  by  defendants  out  of  their  property 
and  money  and  have  been  reduced  to  penury  and 
want;  that  the  defendant  corporation  and  the  in- 
dividual defendants  herein  have  practically  at  all 
times  since  the  commencement  of  business,  and 
particularly  during  the  past  year,  kept  its  and  their 
money,  property,  both  real  and  personal,  and  other 
effects  hidden  and  covered  up  and  out  of  the  reach 
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of  legal  process  and  secure  in  secret  vaults  and  place 
of  safety  and  seclusion  known  only  to  the  defend- 
ants ;  that  as  plaintiff  is  informed  and  believes  and 
upon  such  information  and  belief  alleges,  the  said 
defendant  Domestic  [33]  Utilities  Manufacturing 
Company  has  property  upon  which  seizures  under 
the  process  of  this  court  could  be  made,  if  the  same 
can  be  found,  and  that  the  individual  defendants 
herein  have,  as  plaintiff  is  informed  and  believes, 
much  property  within  the  reach  of  the  process  of  this 
court,  but  that  all  said  property  is  hidden  and 
secreted,  so  far  as  plaintiff  has  been  able  to  ascer- 
tain. That  all  property  owned  by  the  individual  de- 
fendants was  acquired  through  the  methods  herein 
described.  Plaintiff  further  alleges,  that  it  is  her 
belief  that  the  defendants  and  each  of  them  will,  im- 
mediately upon  learning  of  the  filing  of  this  action, 
absent  themselves  from  the  jurisdiction  of  this  court 
and  will  leave  the  State  of  California  and  the  United 
States,  and  avoid  the  service  of  writs  and  processes 
issued  out  of  this  court,  upon  them,  and  that  they  and 
each  of  the  defendants  will  dispose  of,  hide,  secrete 
and  remove  any  and  all  kinds  of  personal  property 
by  them  or  by  any  of  them  owned,  and  will,  so  far  as 
in  their  power,  hide  and  obliterate  all  evidence  by 
means  of  which  the  monies  and  properties  of  the 
defendants  and  each  of  them  could  be  located  and 
reached.  And  will,  if  within  their  power,  pat  all 
their  property  of  every  kind  and  nature  be^^ond 
the  reach  of  the  process  of  this  court.  Plaintiff  fur- 
ther says  that  she  has  no  adequate  remedy  for  en- 
forcement of  any  judgment  she  may  secure  in  this 
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action  or  for  the  protection  of  her  rights  in  the 
premises  other  than  the  remedies  hereinafter  prayed 
for;  that  the  amount  herein  sued  for  is  justly  due 
from  the  defendant  Domestic  Utilities  Manufactur- 
ing Company,  and  that  the  indebtedness  became  due 
through  the  fraud,  deception  and  conspiracy  of  the 
said  several  individual  defendants,  and  that  she  is 
in  equity  and  good  conscience  entitled  to  recover  the 
same  from  defendants.  Plaintiff  further  alleges, 
that  the  said  several  defendants  have  repe-^tedly  de- 
clared that  no  court  could  reach  them  or  compel  them 
to  make  restitution  or  to  redress  the  wrongs  by  them 
committed;  [34J  that  the  debt  due  from  the  de- 
fendants to  plaintiff  will  be  greatly  endangered  by 
the  defendants  departing  from  the  jurisdiction  of 
this  court,  and  that  the  concealment  of  the  property 
of  the  defendant  corporation  by  the  said  several  in- 
dividual defendants  is  done,  and  has  been  done,  and 
will  continue  to  be  done  in  the  future,  for  the  sole 
purpose  of  defrauding  this  plaintiff  and  others  of 
sums  of  money  justly  due  from  the  defendant  cor- 
poration, and  in  f  ui-therance  of  the  plan,  scheme  and 
conspiracy  of  the  sewral  defendants  to  cheat,  to 
defraud  and  to  swindle  this  plaintiff  and  all  other 
persons  standing  in  a  similar  relation  to  the  defend- 
ants herein  by  reason  of  having  entered  into  similar 
contracts  with  defendant  corporation  through  and 
by  and  under  the  management,  control,  direction, 
persuasion  and  inducement  of  the  said  individual  de- 
fendants herein,  in  manner  hereinabove  set  forth  and 
alleged. 

WHEREFORE,  plaintiff  prays  that  the  writ  of 
subpoena  may  issue  in  this  cause  directing  and  re- 
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quiring  the  said  several  defendants  to  appear  in  this 
court  and  answer  the  plaintiff's  complaint  according 
to  the  forms  and  under  the  provisions  and  penalties 
of  the  law. 

2.  She  further  prays  the  Court  that  an  order  of 
arrest,  or  other  proper  order  or  process  of  this  court 
issue,  directed  to  the  defendants  and  each  of  them, 
and  that  each  of  them,  the  said  defendants,  be  arrested 
and  detained  until  they  and  each  of  them,  the  said 
defendants,  give  security  for  their  presence  before 
the  Court  and  against  the  removal  or  disposition  of 
their  or  any  of  their  property,  and  for  the  payment 
of  any  judgment  that  may  be  rendered  herein  against 
them  or  any  of  them,  the  said  defendants. 

3.  She  further  prays  that  said  writs  and  processes 
may  be  issued  herein,  and  directed  to  the  Domestic 
Utilities  Manufacturing  Company,  a  corporation, 
and  to  the  defendants,  Edwin  [35]  R.  Crooker, 
Harry  L.  Crooker,  Louise  E.  Crooker,  W.  P.  Ellis, 
and  F.  W.  Sterling. 

4.  Plaintiff  further  prays  that  she  have  and  re- 
cover of  and  from  the  defendants  and  each  of  them 
the  sum  of  $75,40'7.52. 

5.  That  she  have  and  recover  of  and  from  the  de- 
fendants and  each  of  them  her  costs  herein. 

6.  That  she  have  any  and  all  relief  to  which  she 
may  appear,  in  equity  and  good  conscience,  to  be 
entitled. 

ROBERT  L.  HUBBARD, 
Attorney  for  Plaintiff. 
ELIZABETH  KNUDSEN, 
Plaintiff. 


vs,  Elizabeth  Knudsen.  37 

State  of  California, 
County  of  Los  Angeles, — ss. 

Elizabeth  Knudsen,  being  first  duly  sworn  accord- 
ing to  law,  deposes  and  says: 

I  am  the  plaintiff  in  the  above-entitled  action  and 
the  person  named  in  the  foregoing  bill  of  complaint; 
I  have  read  the  foregoing  bill  of  complaint,  and  know 
the  contents  thereof,  and  the  same  is  true  of  my 
own  knowledge,  except  as  to  the  matters  which  are 
therein  stated  on  my  information  or  belief,  and  as 
to  those  matters  I  believe  it  to  be  true. 

ELIZABETH  KNUDSEN. 

Subscribed  in  my  presence  and  sworn  to  before  me 
this  16  day  of  January,  1915. 

[Seal]  ANDREW  M.  STRONG, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California.  [36] 
I,  Robert  L.  Hubbard,  attorney  for  the  plaintiff 
herein,  do  hereby  certify  that  the  foregoing  is  a  true 
and  perfect  copy  of  the  complaint  filed  in  the  above- 
entitled  cause,  and  that  the  exhibits  hereto  attached 
are  true  and  correct  copies  of  the  exhibits  attached 
to  said  complaint  as  filed. 

ROBERT  L.  HUBBARD, 
Attorney  for  Plaintiff.     [37] 

Exhibit  *'A'*  [to  Complaint]— Agent's  Contract. 

This  indenture,  made  and  entered  into  by  and  be- 
tween the  DOMESTIC  UTILITIES  MANUFAC- 
TURING COMPANY,  a  corporation  organized 
under  the  laws  of  the  State  of  California,  party  of 
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the  first  part,  hereinafter  called  ^'Company,"  and 
E.  Knudsen,  residing  at  Los  Angeles,  County  of  Los 
Angeles,  State  of  California,  party  of  the  second 
part,  hereinafter  called  ''Agent." 

1.  WITNESSETH:  That  whereas,  the  aforesaid 
''Company"  is  now  the  owner  of  all  the  right,  title 
and  interest  in  Letters  Patent  of  the  United  States 
bearing  number  930,7i33,  granted  August  10, 1909,  for 
improvements  in  clothes  pounders,  and  known  on 
the  market  as  the  Vacuum  Clothes  Washer  and  Let- 
ters Patent  Number  90'7,102,  granted  December  the 
15th,  1908,  for  improvements  in  Ovens,  and  known 
on  the  market  as  the  Four  B  Oven. 

2.  And,  whereas,  the  said  "Agent,"  hereinafter 
named,  is  desirous  of  obtaining  the  right  to  sell  said 
Washers  and  Ovens  and  Flues  for  said  Ovens. 

3.  NOW,  THEREFORE,  to  whom  it  may  con- 
cern, be  it  known  that  for  and  in  consideration  of 
Five  Thousand  Dollars  ($5,000)  this  day  paid  to 
the  "Company,"  the  receipt  of  which  is  hereby  ac- 
knowledged, the  said  "Company"  has  sold  unto  the 
said  "Agent"  1667'  Vacuum  Clothes  Washers,  Four 
B  Oven  Flues. 

4.  The  said  "Agent"  may,  if  he  so  desires  re- 
serve and  work  ONE  AT  A  TIME,  any  number  of 
towns,  townships,  or  counties  in  which  to  retail 
Family  Rights  for  said  Washers,  Ovens  and  Flues 
to  others  for  use,  WITH  THE  PROVISO  that  the 
said  "Agent"  shall  comply  with  the  agreements 
herein  mentioned,  and  shall,  on  the  day  that  he  or 
his  subagents  ENTER  same,  send  WRITTEN 
NOTICE  to  the  said  "Company"  by  SPECIAL  DE- 
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LIVERY  or  TELEGRAM,  of  his  desire  and  inten- 
tion to  reserve  said  town,  township,  or  county,  he 
may  reserve  the  same  to  the  exclusion  of  any  other 
subsequent  [38]  owner  of  an  Agent's  Contract, 
not  then  retailing  said  Family  Rights  therein.  Said 
''AgenV  shall  also  have  the  right  to  sell  said  Family 
Rights  in  any  unreserved  town,  township,  or  county 
in  the  United  States  and  Territories  thereof. 

5.  If  two  or  more  Agents  enter  a  town,  township 
or  county  on  the  same  day,  then,  in  that  event,  the 
notice  of  reservation  FIRST  RECEIVED  by  the 
said  '^ Company"  shall  constitute  PRIOR  claim  to 
said  territory. 

6.  The  said  ^^ Agent"  further  agrees  not  to  enter 
into  any  territory  reserved  by  another  Agent  TO 
RETAIL  SAID  FAMILY  RIGHTS  for  use  therem, 
without  the  full  sanction  and  co-operation  of  the 
Agent  then  working  in  such  territory,  and  said  CON- 
SENT MUST  BE  IN  WRITING. 

7.  It  is  expressly  understood  that  in  order  to 
hold  the  reservation  to  any  territory,  the  said 
^^ Agent"  must  sell  in  said  reserved  territory  under 
this  Contract  at  retail,  not  less  than  fifty  (50)  of 
said  Family  Rights  in  the  aggregate  of  said  Wash- 
ers, Ovens  or  Flues,  each  and  every  thirty  (30)  days 
after  entering  said  territory. 

8.  If  for  any  reason  the  right  to  any  town  or 
county  reserved  by  the  said  ^' Agent"  is  FOR- 
FEITED, the  same  shall  revert  to  the  said  ''Com- 
pany" and  may  in  like  manner  be  retained  by  an- 
other agent  upon  consent  of  the  said  ''Company." 

9.  It    is    expressly    understood    that    the    said 
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*' Agent"  shall  not  have  the  right  to  retain  a  town, 
township  or  county  of  over  one  hundred  thousand 
(100,000)  population. 

10.  The  said  ^* Agent"  shall  have  the  right  to 
appoint  FIFTY  (50)  SUB-AGENTS  to  retail  the 
said  Family  Rights  for  said  Washer,  Oven  and  Flue 
(said  sub-agents'  duties  are  fully  outlined  in  blanks 
furnished  for  that  purpose  by  the  said  '^Company" 
[39]  and  are  to  be  filled  out  by  said  sub-agents  and 
said  employer);  and  said  ^' Agent"  SHALL  NOT 
SELL  NOR  PERMIT  HIS  SUB-AGENTS  TO 
SELL  any  Family  Right  for  less  than  Three  Dollars 
and  Fifty  Cents  ($3.50)  for  each  Washer;  Four  Dol- 
lars ($4.00)  for  each  No.  1  Oven;  Five  Dollars 
($5.00)  for  each  No.  2  Oven;  and  Two  Dollars  ($2.00) 
for  each  Flue. 

11.  Each  purchaser  of  a  Family  Right  is  entitled 
to  have  other  Ovens,  Washers  and  Flues  from  the 
'^Company"  or  the  said  ''Agent"  for  his  or  her  own 
family  use  at  Three  Dollars  ($3.00)  for  No.  1  Oven; 
Three  Dollars  and  Fifty  Cents  ($3.50)  for  No.  2 
Oven;  One  Dollar  and  Fifty  Cents  ($1.50)  per 
Washer  (without  handle),  and  One  Dollar  and 
Twenty-five  Cents  ($1.25)  per  Flue,  cash  with  order, 
and  to  each  purchaser  of  a  Family  Right  shall  be 
given  one  Oven  or  Washer  or  Flue  by  the  said 
''Agent"  but  to  no  other  person  or  persons.  The 
said  "Agent"  shall  report  to  the  "Company,"  in 
writing,  once  every  thirty  (30)  days  from  the  date 
of  this  instrument,  the  name  and  address  of  each 
purchaser  of  a  Family  Right  sold  to  himself  or  by 
his  sub-agents. 
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12.  Neither  shall  the  said  '^ Agent"  nor  any  one 
under  him  manufacture  the  said  Washer  or  Flue,  nor 
cause  the  same  to  be  done,  and  the  ^^ Company" 
hereby  agrees  to  hereafter  furnish  the  said  ^' Agent" 
with  said  Washers,  Ovens  and  Flues  at  One  Dollar 
($1.00)  per  Washer  (without  handle);  One  Dollar 
($1.00)  per  Flue;  Two  Dollars  and  Twenty-five 
Cents  ($2.25)  for  each  No.  1  Oven;  Three  Dollars 
($3.00)  for  each  No.  2  Oven,  F.  0.  B.  cars  Los  An- 
geles, Cal.,  Lauderdale,  Miss.,  or  the  ^^ Company's" 
nearest  shipping  point;  the  same  to  be  determined 
by  the  'Company,"  to  be  paid  for  when  ordered. 

13.  The  said  ^^ Agent"  shall  have  the  right  to  sell 
unto  others  wholesale  lots  of  said  Washers  and 
Flues  at  the  prices  hereinafter  named,  and  upon  the 
FOLLOWING  CONDITIONS:     [40] 

14.  Upon  the  first  sale  made  by  the  said  ^^ Agent" 
of  a  wholesale  lot  of  Washers  or  Flues  of  the  same 
size  as  the  one  purchased  herewith,  he  may  deliver 
unto  the  purchaser  the  Washers  or  Flues  received 
herewith,  and  shall  issue  to  the  said  purchaser  a 
contract  identically  the  same  as  this  one,  and  he 
shall  be  entitled  to  retain  the  entire  amount  received 
from  such  sale. 

15.  The  said  ^' Agent"  may  make  as  many  sales 
at  wholesale  as  he  may  successfully  solicit,  upon 
such  parties  signing  a  contract  in  every  way  IDEN- 
TICAL WITH  THIS  CONTRACT,  which  has  been 
printed  upon  forms  for  and  by  the  said  *^ Company," 
and  duly  approved  by  its  officers  at  the  following 
prices : 
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Fifty   (50)   Vacuum  Clothes  Washers  or 
seventy-five  (75)  Four  B  Oven  Flues 

for $150.00 

One  hundred  and  sixty-seven  (167)  Vacu- 
um Clothes-washers  or  two  hundred 
fifty  (250)  Four  B  Oven  Flues  for.  .  .  .      500.00 
Three  hundred  thirty-four  (334)  Vacuum 
Clothes-washers  or  five  hundred  (500) 

Four  B  Oven  Flues  for 1,000.00 

Eight  hundred  thirty-four  (834)  Vacuum 
Clothes-washers  or  twelve  hundred 
fifty  (1250)  Four  B  Oven  Flues  for .  . .  .  2,500.00 
Sixteen  hundred  sixty-seven  (1667)  Vacu- 
um Clothes-washers  or  two  thousand 
five   hundred    (2,500')    Four   B    Oven 

Flues  for 5,000.00 

16.  The  said  '^Company"  hereby  agreed  with  the 
said  '^ Agent"  that  for  each  sale  of  Washers  and 
Flues  made  by  the  said  ^^ Agent"  of  any  of  the  lots 
of  Washers  and  Flues  above  specified  and  at  the 
prices  stated;  it  will  allow  him  a  commission  [41] 
upon  such  sales  as  shown  in  tables  following: 

Size    of    different    sales    of    Washers 

made  by  the  said  "Agent" $150'     $500     $1,000     $2,500     $5,000 

Commission  due  the  said  "Agent" $100  $333  $666  $1,666  $3,333 

Size  of  different  sales  of  Flues  made 

by  the  said  "Agent" $150  $500  $1,000  $2,500  $5,000 

Commission  due  the  said  "Agent" $75  $250  $500  $1,250  $2,500' 

16A.  Besides  the  commission  indicated  in  above 
table  the  said  ^' Agent"  shall  receive  the  said  ^^Com- 
pany's" part  on  all  sales  at  wholesale  and  increase 
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of  said  sales  resulting  from  the  sales  of  the  afore- 
said $150.00,  $500.00,  $1,000.00  and  $2,500.00  sales  at 
wholesale  (LESS  THE  MONEY  DUE  THE  ^^  COM- 
PANY" FOR  WASHERS  AND  FLUES);  that  is 
to  say,  IN  THE  LINE  OF  SUCCESSION  TO  SUCH 
SALES  and  in  consideration  of  his  having  purchased 
a  $5,000.00  wholesale  lot  of  the  aforesaid  articles, 
provided,  however,  that  no  line  of  succession  shall 
accrue  to  the  holder  of  this  contract  unless  the  in- 
itial or  first  sale  is  made  to  the  purchaser  by  him, 
the  said  ^^ Agent,"  through  his  own  or  the  solicita- 
tion of  his  sub-agent  or  agents  in  his  line  of  succes- 
sion; such  solicitation  of  the  purchaser  to  have 
originated  through  the  said  ^' Agent,"  his  sub- 
agents  or  agents  of  his  line  of  succession,  and  no 
agent  shall,  through  any  act  or  sale,  divert  any  agent 
in  the  line  of  succession  of  another  agent  to  his  own 
line  of  succession,  through  the  sale  of  any  larger 
wholesale  lots  of  said  articles. 

17.  The  ^^ Agent"  shall  also  have  the  right  to  sell 
for  the  ^^ Company,"  said  Washers,  Ovens  and  Flues 
at  wholesale  anywhere  in  the  United  States  and  ter- 
ritories thereof  (except  in  territory  reserved  by 
another  agent).  Prices  and  commissions  on  same 
are  shown  in  the  following  tables:     [42] 
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WASHEES. 

FLUES. 

Agent's  Corn- 

Agent's  Com- 

Quantity. 

Prices,           mission. 

Quantity. 

Prices.            mission. 

1 

$3 . 00           $2 . 00 

1 

$1.75  each  0.75  each 

6 

2.50  each  1.50  each 

6 

1.50  each     .50  each 

12 

2.00  each  1.00  each 

12 

1.35  each     .35  each 

24 

1.75  each     .75  each 

24 

1.25  each     .35  each 

48 

1.50  each     .50  each 

48 

1.15  each     .25  each 

No.  1  OVENS. 

No.  2  OVENS. 

Quantity. 

Prices.      Agent's  Com- 

Quantity. 

Prices.       Agent's  Com- 

mission. 

mission. 

1 

$3.75           $1.50 

1 

$4.50             1.50 

6 

3.25  each  1.00  each 

6 

4.00  each  1.00  each 

12 

3.00  each     .75  each 

12 

3.75  each     .75  each 

24 

2.75  each     .50  each 

24 

3.50  each     .50  each 

48 

2.50  each     .35  each 

48 

3.25  each     .35  each 

18. 

Tn  making:  sales  shown  in 

the  above  table,  the 

^' Agent"  shall  use  printed  form  called  '^Retail  Con- 
tract," a  copy  of  which  is  shown  on  back  of  this 
''Agent's  Contract." 

19.  The  ''Agent"  may  also  sell  (in  unreserved 
territory)  any  number  of  said  Washers,  Ovens  and 
Flues  above  48  for  retail  purposes,  the  prices  and 
commissions  to  be  determined  by  the  "Company." 

20.  The  said  "Agent"  shall  make  a  FULL  AND 
COMPLETE  REPORT  TO  THE  "COMPANY"  by 
registered  letter,  of  each  and  every  sale  of  said  ar- 
ticles made  under  any  Wholesale  or  Retail  Contract, 
at  once  after  completion  of  same,  giving  name  of 
purchaser,  his  address  and  occupation,  and  said  re- 
port shall  state  in  full  what  was  taken  in  payment 
for  same,  and  the  portion  due,  the  "Company" 
(which  is  the  full  amount  thereof  less  the  "Agent's" 
commission  as  above  stated),  shall  accompany  said 
report  and  [43]  must  be  paid  in  cash.  A  failure 
on  the  part  of  the  "Agent"  to  send  to  the  "Com- 
pany" the  amount  due  the  "Company"  for  each  sale 
so  made  by  him  will  be  held  by  the  "Company"  to 
be  breach  of  trust. 
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21.     The  '^ Agent"  shall  sell  no  wholesale  lots  of 

said  articles  without  the  full  price  therefor  being 

paid,  nor  shall  the  said  ''Agent"  sell  the  same  in  his 

own  name  unto  any  person  or  persons  previously 

solicited  by  any  other  agent  or  his  sub-agent  or  his 

sub-agents  unless  he  shall  compensate  such  agent 

(the  term  ''Such  Agent"  refers  to  the  agent  who 

first  solicited  the  purchaser)  wath  a  portion  of  the 

commission  that  would  have  been  due  "such  agent" 

had  "such  agent"  closed  such  sale,  which  shall,  in 

the  absence  of  an  agreement,  be  fifty  per  cent  (50%) 

PROVIDED    "Such    Agent"    be    a    $5,000.00    or 

$2,500.00  contract  owner,  otherwise  the  Agent  who 

closes  said  sale  and  the  Agent  who  first  solicited 

the  purchaser,  shall  divide  equally  between  them  the 

profit  that  would  have  accrued  to  the  owner  of  the 

smaller  contract  of  the  two,  had  he  closed  said  sale 

under  his  contract,  the  "COMPANY"  to  receive  the 

remainder. 

22.  If  any  other  arrangement  be  entered  into 
between  the  owner  of  this  contract  and  Such  Agent 
(the  term  "Such  Agent"  refers  to  the  agent  w^ho 
first  solicited  the  purchaser)  it  shall  provide  for  the 
payment  to  the  "Company"  of  the  amount  due  the 
"Company"  as  above  stated. 

23.  All  monies  due  the  "Company"  must  be  sent 
by  draft,  postoffiee  or  express  money  order,  and  will 
positively  not  be  accepted  if  sent  otherwise. 

24.  Showing  one  or  all  of  the  above-named  arti- 
cles in  operation  and  making  an  appointment  to 
explain  the  business  shall  constitute  a  solicitation. 
It  is  clearlv  understood  that  a  solicitation  shall  be 
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operative  until  one  sale  is  closed,  but  no  longer.    [44] 

25.  The  said  ''Agent"  shall  not  directly  or  in- 
directly accept  any  other  agent's  or  sub-agent's 
Wholesale  Prospects  or  transfer  his,  or  his  sub- 
agent's  Wholesale  Prospects,  nor  conspire  against 
the  ''Company"  in  any  manner  whatever,  and  shall 
not  employ  as  a  sub-agent,  directly  or  indirectly,  any 
owner  of  an  agency,  thus  depriving  the  "Company" 
of  what  it  would  have  received  had  the  sale  been 
closed  by  the  agent  soliciting  the  said  prospect,  and 
had  said  conspiracy  not  been  entered  into. 

26.  The  "Agent"  agrees  to  submit  on  demand 
of  the  Company,  on  suitable  blanks  furnished  by  the 
Company,  a  full  and  complete  statement  sworn  to 
by  him  and  by  the  purchaser  of  any  wholesale  lot 
of  washers  or  flues,  of  the  true  amount  of  money  paid 
and  received  and  all  transfers  or  representatives 
of  value  delivered  or  received  from  such  sales  of 
such  articles  and  rights  granted  under  any  contract 
purchased  by  him,  or  transferred  or  sold  by  him. 

27.  The  "Agent"  further  agrees  that  at  all  times 
he  will  conduct  the  business  of  selling  the  said 
Washers,  Ovens  and  Flues,  and  Family  Rights  for 
same,  in  a  business-like  manner  and  use  his  utmost 
endeavor  to  introduce  and  sell  the  same  to  actual 
users  thereof,  and  he^  hereby  agrees  that  he  will  re- 
linquish the  right  granted  him  to  any  territory  he 
may  at  that  time  be  in  possession  of  (upon  demand 
made  upon  him  by  the  "Company")  if  he  fails  to 
sell  less  than  fifty  (50)  Family  Rights  in  the  aggre- 
gate for  said  Washers,  Ovens  and  Flues,  each  and 
every  thirty  (30)  days  as  above  mentioned. 
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28.  It  is  cearly  understood  that  the  ^^ Company" 
SHALL  NOT  BE  RESPONSIBLE  IN  ANY  MAN- 
NER WHATEVER  FOR  COLLECTION  OF  ANY 
OF  THE  AFORESAID  COMMISSIONS  DUE 
SAID  ''AGENT."     [45] 

29.  In  making  sale  of  this  or  any  of  the  within 
named  Wholesale  lots  of  Washers,  Ovens  and  Flues, 
four  contract  forms  must  be  filled  out,  one  (1)  to  be 
retained  by  the  purchaser,  three  (3)  to  be  sent  to  the 
*' Company,"  and  on  approval  by  the  ''Company" 
its  seal  will  be  placed  on  the  same,  one  of  which  will 
be  sent  to  the  purchaser  (in  exchange  for  the  one  held 
by  him),  one  to  the  salesman,  and  one  to  be  placed 
on  file  in  the  offices  of  the  "Company." 

30.  The  said  "Agent"  shall  have  the  right  (if  he 
so  desires)  to  have  said  Ovens  made  for  Retail  and 
Wholesale  purposes  with  the  proviso :  that  the  Flues 
used  in  said  Ovens  shall  be  purchased  from  the 
"Company"  at  One  Dollars  ($1.00)  each,  F.  0.  B. 
Cars  Los  Angeles,  Cal.,  Lauderdale,  Miss.,  or  the 
"Company's"  nearest  shipping  point;  the  same  to 
be  determined  by  the  "Company,"  cash  with  order. 
Said  Ovens  must  be  of  the  same  construction  and 
material  as  those  furnished  now  and  hereafter  by 
the  "Company,"  and  the  Agent  agrees  to  report  to 
the  "Company"  all  of  such  ovens  made  by  or  for 
him. 

31.  The  said  ' '  Agent ' '  agrees  to  POST,  INFORM 
AND  EDUCATE  ALL  PERSONS  TO  WHOM  HE 
MAY  SELL  FAMILY  RIGHTS  AND  ALL  PER- 
SONS HE  MAY  APPOINT  AS  SUB-AGENTS  OR 
PERSONS  TO  WHOM  HE  MAY  SELL  SAID  AR- 
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TICLES  AT  WHOLESALE,  so  that  they  may  fully 
understand  and  know  how  to  operate  the  said 
Washer,  Oven  and  Flue  to  the  best  possible  advan- 
tage that  their  labors  may  be  profitable. 

32.  Neither  the  '^Company"  nor  any  member  of 
it  shall  be  responsible  for  said  instructions,  and  the 
said  ^^ Agent"  hereby  agrees  to  remain  under  his 
instructor  or  educator  until  he  is  posted,  informed 
and  educated  as  above  stated. 

33.  The  '^Company"  shall  not  be  responsible  in 
any  manner  for  any  agreements  that  said  ''Agent" 
or  his  sub-agents  may  make  which  do  not  exist  in 
this  document;  and  the  said  "Agent"  shall  have  all 
the  profits  derived  from  the  sales  of  said  Family 
[46}     Rights  sold  by  him  or  his  sub-agents. 

34.  The  said  "Agent"  shall  not  give  his  sub- 
agents  more  than  Twenty-five  ($25)  Dollars  on  the 
sale  of  each  one  hundred  and  fifty  dollars  ($150i) 
wholesale  lot,  seventy-five  dollars  ($75)  on  each  five 
hundred  dollars  ($500)  wholesale  lot,  one  hundred 
dollars  ($100)  on  each  one  thousand  dollars  ($1,000) 
wholesale  lot,  two  hundred  dollars  ($200)  on  each 
twenty-five  hundred  dollar  ($2,1500)  wholesale  lot 
and  three  hundred  and  seventy-five  dollars  ($375) 
on  each  five  thousand  dollar  ($5,000)  wholesale  lot 
of  the  goods,  hereinbefore  mentioned  made  by  said 
sub-agent. 

35.  This  Contract  is  not  transferable,  except  in 
case  of  death  of  said  "Agent"  (unless  by  the  consent 
of  the  "Company")  and  said  transfer  must  bear  the 
seal  of  the  "Company." 

36.  The  "Company"  agrees  to  furnish  the  said 
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''Agent"  with  blank  formes  at  his  expense  in 
''Agent's  Outfit''  of  printed  matter  (said  outfit  con- 
taining other  printed  matter  and  certified  copy  of 
each  of  the  above  mentioned  Letters  Patent;  fur- 
nished by  the  "Company"  at  Five  Dollars  ($5.00) 
per  outfit,  cash  with  order)  for  use  by  him  in  enter- 
ing into  contracts  and  sales  to  others  in  accordance 
with  these  forms;  and  said  "Agent"  is  hereby  au- 
thorized and  empowered  to  execute  such  contracts 
provided  they  are  in  accordance  with  this  and  other 
contract  forms  printed  by  the  "Company"  sand  the 
said  "Agent"  has  not  forfeited  the  right  herein  con- 
veyed; the  said  "Agent"  is  not  to  use  any  form  of 
contract  not  printed  and  furnished  by  the  "Com- 
pany." 

37.  It  is  agreed  by  and  between  the  parties  hereto 
that  all  agreements  or  contracts  of  sales  made  or 
entered  into  by  the  said  "Agent"  shall  be  sent  to  the 
"Company"  immediately  upon  being  entered  into, 
for  the  ratification  and  approval  of  the  said  "Com- 
pany" and  the  "Company"  agrees  to  act  upon  all 
sales  made  by  the  "Agent"  upon  presentation  of  the 
same  at  its  offices  [47]  at  Los  Angeles,  California, 
within  sixty  (60)  days  after  execution,  and  it  will 
record  and  register  such  agreements  in  proper  books 
kept  for  that  purpose.  Any  contract  or  agreement 
made  by  the  "Agent"  and  not  sent  to  the  "Com- 
pany" for  approval  and  ratification  shall  become 
null  and  void  after  the  expiration  of  five  (5)  days 
from  the  date  thereof. 

38.  It  is  understood  and  agreed,  and  the  "Agent" 
hereby  specifically  consents  and  agrees,  that  in  the 
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event  of  said  *^ Agent"  violating  any  of  the  terms  of 
this  agreement  that  he  shall  forfeit  all  right  to  trans- 
act business  under  and  by  virtue  of  the  rights  here- 
under conveyed  and  the  ^^ Company"  may  refuse 
to  recognize  said  ^^ Agent"  as  a  lawful  representa- 
tive without  notice. 

Witness  our  hand  and  seal  this  7th  day  of  July, 
1911. 

DOMESTIC  UTILITIES  MANUFACTUR- 
ING COMPANY. 

By  W.  P.  ELLIS, 
Secty. 
WITNESSES. 


COUNTERSIGNED  BY 

Sales  Agent  sign  here. 

ELIZABETH  BERGLUM     (Seal) 

Purchaser  Sign  Here  (Seal) 

E.  KUNDSEN  (Seal) 

(Seal) 

(  of  ) 

(Com-) 

(pany. ) 

(Party  of  the  Second  Part) 

Signed,  sealed  and  delivered  for  the  purpose  herein 
mentioned. 

I  have  read  the  above  instrinnent  and  understand 
its  contents  perfectly.     It  embraces  the  entire  con- 


vs.  Elizabeth  Kmtdsen,  51 

tract  and  there  are  no  verbal  agreements  not  con- 
tained therein. 

PURCHASER  SIGN  HERE^ (Seal) 

Witnesses: 


Address  all  Conununications  Unless  Otherwise 
Notified  to  DOMESTIC  UTILITIES  MANUFAC- 
TURING COMPANY,  LOS  ANGELES,  CaLI- 
FORNIA.     [48] 

(COPY) 
RETAIL  CONTRACT. 

This  indenture,  made  and  entered  into  by  and  be- 
tween the  DOMESTIC  UTILITIES  MANUFAC- 
TURING COMPANY,  a  corporation,  organized 
under  the  laws  of  the  State  of  California,  party  of 
the  first  part,  hereinafter  called  *' Company"  and 

• residing  at  County  of  State 

of party  of  the  second  part,  hereinafter  called 

'^  Agent.'' 

WITNESSETH:  That,  whereas,  the  ^Tompany" 
is  now  the  owner  of  all  the  right,  title  and  interest 
in  Letters  Patent  of  the  United  States  bearing  num- 
ber 930,733,  granted  August  10,  1909,  for  improve- 
ments in  clothes  pounders,  and  known  on  the  market 
as  the 

VACUUM  CLOTHES-WASHER 
and  Letters  Patent  Number  907,102,  granted  Decem- 
ber  15th,   1908,   for  improvements   in   Ovens,  and 
known  on  the  market  as  the 

FOUR  B  OVEN 

And,  whereas,  the  *^ Agent,"  hereinafter  named,  is 
desirous  of  obtaining  the  right  to  sell  said  Washers 
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and  Ovens  and  Oven  Flues  for  said  Ovens. 

NOW,  THEREFOEE,  to  whom  it  may  concern, 

be  it  known  that  for  and  in  consideration  of 

Dollars  ($ )  this  day  paid  to  the  ''Company," 

the  receipt  of  which  is  hereby  acknowledged,  the 

''Company"  has  sold  unto  the  said  "Agent" 

VACUUM  CLOTHERS-WASHERS No.  1 

Four  B  Ovens, No.  2,  Four  B  Ovens, 

Four  B  Ovens  Flues,  and  does  hereby  grant  unto  the 
said' "Agent"  the  right  and  privilege  to  sell  Family 
Rights  for  the  said  Washers,  Ovens  and  Flues  to 
others  for  use. 

The  said  "Agent"  shall  not  sell  the  said  Family 
Rights  for  the  No.  1  and  No.  2  Ovens  for  less  than 
$4.00  and  $5.00  [49]  each,  respectively;  and  the 
said  Family  rights  for  the  Washers  and  the  Oven 
Flues  at  $3.50  and  $2.00  respectively;  and  to  each 
purchaser  of  a  Family  Right  shall  be  given  one  Oven 
or  Washer  or  Flue  by  said  "Agent." 

The  "Company"  agrees  to  furnish  the  said 
"Agent"  all  the  No.  1  and  No.  2  Ovens,  Washers  and 
Flues  he  may  hereafter  desire,  to  be  paid  for  when 
ordered,  at  the  prices  stated  in  the  following  table, 
F.  O.  B.  cars  Los  Angeles,  Cal.,  Lauderdale,  Miss., 
or  the  "Company's"  nearest  shipping  point;  the 
same  to  be  determined  by  the  "Company." 

No.  1  OVENS,  RETAILING 

AT  $4.00  EACH.  WASHERS 

1  at  $3.75  1  at  $3.00 

6  at     3.25  each  6  at    2.50  each 

12  at    3.00  each  12  at    2.00  each 

24  at     2.75  each  24  at     1.75  each 

48  at    2.50  each  48  at    1.50  each 
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No.  2  OVENS,  RETAILING 

AT  $5.00  EACH.  FLUES. 

1  at  $4.50  1  at  $1.75 

6  at     4.00  each  6  at     1.50  each 

12  at    3.75  each  12  at     1.35  each 

24  at     3.50  each  24  at     1.25  each 

48  at     3.25  each  24  at     1.15  each 

It  is  agreed  by  and  between  the  parties  hereto  that 
this  agreement  or  Contract  of  sale  shall  be  made  in 
triplicate ;  two  of  the  same  shall  be  sent  to  the  '' Com- 
pany" at  Los  Angeles,  California,  immediately  upon 
being  entered  into  for  the  ratification  and  approval 
of  the  said  ^^ Company,"  one  to  be  placed  on  file  in 
the  offices  of  the  ^'Company,"  the  other  to  be  re- 
turned to  the  purchaser,  the  third  to  be  retained  by 
the  salesman.     [50] 

This  Contract  or  agreement  shall  become  null  and 
void  if  not  sent  to  the  ^^ Company"  for  their  ap- 
proval and  ratification  within  five  (5)  days  from 
date  hereof. 

Witness  our  hands  and  seals  this  day  of 

,  1910. 

DOMESTIC  UTILITIES  MANUFACTUR- 
ING COMPANY. 

By , 

(Seal  of  Company.) 

WITNESSES : 


Endorsed : 
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$5000  AGENTS  CONTRACT 

DOMESTIC    UTILITIES    MANUFACTURING 

COMPANY 

With 
E.  KNUDSEN 

Los  Angeles 
(Postoffice  Address  Here) 

California 

(County  and  State  Here) 

Real  Estate 

(Occupation) 

E.  Borglum. 

(Name  of  Salesman  Here) 

Sierra  Madre 
(Postoffice  Address  Here) 

Los  Angeles,  Cal. 

(County  and  State  Here) 

Date  —  July  7,  1911. 

Copyright.     Domestic  Utilities  Manufacturing  Co. 

1910.     [51] 

[Exhibit  ^'B''  to  Complaint— Circular  Letter.] 

Los  Angeles,  Cal.,  July  9,  1913. 
AGENTS'  NOTIFICATION. 
Cancellation   of  Miss  KNUDSEN 'S  MANUFAC- 
TURING RIGHT. 
Dear  Sir: 

This  letter  is  to  notify  you  that  Miss  Elizabeth 
Knudsen's  right  to  manufacture  washers  for  the 
Domestic    Utilities    Manufacturing    Company    has 
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been  formally  cancelled.     Copy  of  our  letter  to  Miss 
Knudsen  is  as  follows: 

^^Miss  Elizabeth  Knudsen, 
39  West  34th  Street, 
New  York. 
Dear  Madam: 

On  February  15th  we  notified  you  that  your  right 
to  manufacture  Vacuum  Clothes  Washers  and  sell 
same  to  the  agents  of  this  company  on  a  royalty  basis 
was  cancelled.  Since  the  above  date  you  have  con- 
tinued to  manufacture,  sell  and  deliver  these 
w^ashers. 

We  are  writing  now  only  to  say  that  we  vdsh  this 
arrangement  discontinued  at  once  and  desire  that 
you  regard  this  letter  as  a  formal  notice  to  this  effect, 
and  also  to  say  that  we  have  instructed  our  Mr.  H. 
L.  Crooker  in  New  York,  to  call  upon  you  and  ar- 
range to  pay  you  the  cost  of  manufacture  for  all  wash- 
ers w^hich  you  now  have  on  hand.  We  desire  to 
make  a  fair  and  equitable  settlement  with  you  in 
this  matter,  not  in  a  spirit  of  appearing  to  be  dissat- 
isfied with  the  work  which  you  have  done,  but  merely 
because  the  exigencies  of  the  business  require  it. 

Kindly  send  us  on  receipt  of  this  letter,  a  full  and 
complete  statement  of  all  of  the  washers  that  you 
have  sold  and  manufactured  to  date  and  accompany 
same  with  remittance  for  the  royalty  due  us,  in  ac- 
cordance with  the  letter  which  you  sent  us  in  which 
you  stated  that  a  statement  of  this  kind  would  be 
forthcoming  from  you  on  the  first  of  May."     [52] 

This  manufacturing  right  was  given  to  Miss 
Knudsen  in  the  early  stages  of  the  business  in  the 
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East,  before  we  began  to  manufacture  machines  in 
the  East. 

We  want  you  to  thoroughly  understand  that  this 
cancellation  of  Miss  Knudsen's  manufacturing  right 
is  not  for  the  purpose  of  throwing  any  discredit  on 
Miss  Knudsen,  but  is  made  necessary  in  order  to  ex- 
pedite the  filling  of  orders  and  the  ratification  of 
contracts. 

On  and  after  the  receipt  of  this  letter  all  orders 
for  washers,  together  with  the  company  part  of  the 
money,  must  be  sent  direct  to  the  company,  accord- 
ing to  contract,  unless  otherwise  notified. 

Yours  truly, 
DOMESTIC  UTILITIES  MFG.  CO. 

EXHIBIT  ^^B." 

[Endorsed] :  Civ.  No.  363.  In  the  District  Court 
of  the  United  States,  Southern  District  of  Califor- 
nia, Southern  Division.  Elizabeth  Knudsen,  Plain- 
tiff, vs.  Domestic  Utilities  Manufacturing  Company 
(a  Corporation),  Edwin  R.  Crooker,  Harry  L. 
Crooker,  Louis  E.  Crooker,  W.  P.  Ellis  and  F.  W. 
Sterling,  Defendants.  Complaint.  Filed  Jan.  26, 
1915.  Wm.  M.  Van  Dyke,  Clerk.  By  Leslie  S. 
Colyer,  Deyupt.  Robert  L.  Hubbard,  838  Van  Nuys 
Bldg.,  Attorney  for  Plaintiff.     [53] 

That  on  said  26th  day  of  January,  and  concur- 
rently with  the  filing  of  the  complaint  in  said  action, 
said  plaintiff  filed  in  the  office  of  the  clerk  of  this 
court  the  following  affidavits : 
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In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division, 

ELIZABETH  KNUDSEN, 

Plaintiff, 
vs. 

DOMESTIC  UTILITIES  MANUFACTURING 
COMPANY,  EDWIN  R.  CROOKER, 
HARRY  L.  CROOKER,  LOUISE  E. 
CROOKER,  W.  P.  ELLIS  and  P.  W. 
STERLING, 

Defendants. 

Affidavit   of   Mrs.    M.    E.    Marsh   in    Support   of 
Application  for  Order  of  Arrest  of  Defendants. 

State  of  California, 
County  of  Los  Angeles, — ss. 

Mrs.  M.  E.  Marsh,  being  first  duly  sworn,  accord- 
ing to  law,  deposes  and  says:  I  am  over  the  age  of 
twenty-one  years  and  a  resident  of  Los  Angeles,  Cali- 
fornia. 

On  the  24th  day  of  January,  1915,  I  called  up  tele- 
phone number  74342  of  the  Home  Telephone  ex- 
change in  the  City  of  Los  Angeles,  California ;  that 
a  very  coarse  man  or  male  voice  answered  the  tele- 
phone; I  asked  if  I  might  speak  to  Mrs.  Crooker; 
the  person  at  the  other  end  of  the  telephone  said 
*'Yes,  certainly";  after  a  little  time,  a  lady's  voice 
answered  the  telephone  and  I  asked:  '^Is  this  Mrs. 
Crooker r';  the  person  at  the  other  [54]  end  of 
the  telephone  answered:  ''Yes."  I  then  said:  ''I 
want  to  ask  vou  about  and  how  I  can  find  Mrs.  Cayce. 
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I  want  to  see  her  about  her  land."  I  then  said,  ^'I 
met  your  husband,  Mr.  E.  R.  Crooker,  and  Mrs  Cayce 
a  few  months  ago,  and  would  like  to  talk  to  them 
again  before  I  return  to  my  home."  The  lady's 
voice  at  the  other  end  of  the  phone  then  asked  who 
I  was,  and  I  gave  my  name  as  Mrs.  Reed,  and  asked 
where  I  could  see  Mrs.  Cayce.  The  lady's  voice  at 
the  other  end  of  the  telephone  said  ^'I  cannot  tell 
you.  I  have  not  seen  her  in  three  months,  but  I  think 
she  is  in  the  city  somewhere.  Her  attorneys  are 
Davis,  Kemp  and  Post,  Marsh-Strong  Building." 
I  then  said,  ^' Where  can  I  see  Mr.  Crooker  T'  The 
voice  at  the  other  end  of  the  telephone  replied:  '^He 
is  in  Brawley."  I  then  asked  how  long  he  would  be 
there,  and  the  voice  at  the  other  end  of  the  telephone 
said,  ^'Only  two  or  three  days."  I  thanked  the  per- 
son and  hung  up  the  telephone  receiver. 

Affiant  further  says,  that  when  she  called  the 
number  74342  first  she  received  no  reply;  that  she 
called  several  times  and  getting  no  answer,  she  called 
up  F93  on  said  telephone  system  which  is  known  as 
^^Information"  and  asked  for  the  telephone  number 
of  Mr.  Edwin  R.  Crooker;  that  the  operator  at 
'^Information"  told  affiant  to  call  the  ** Chief  Op- 
erator"; that  affiant  then  called  '^ Chief  Operator" 
and  explained  that  she  was  unable  to  get  74342;  the 
Chief  operator  then  told  affiant  to  call  up  '^  In- 
formation" again  and  that  if  the  number  was  correct 
to  call  that  number  again;  that  affiant  then  called 
'^ Information"  again  and  was  told  that  74342  was  the 
right  number;  she  then  called  74342  again  and  got 
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the  replies  hereinabove  set  forth. 
Further  affiant  saith  not. 

Mrs.  M.  E.  MARSH.     [55] 
Subscribed  and  sworn  to  before  me  this  25th  day 
of  January,  1915. 

[Seal]  ROBERT  L.  HUBBARD, 

Notary  Public  in  and  for  Los  Angeles  County,  State 
of  California. 

[Endorsed]  :  Civ.  No.  363.  In  the  District  Court 
of  the  United  States,  Southern  District  of  Cali- 
fornia, Southern  Division.  Elizabeth  Knudsen, 
Plaintiff,  vs.  Domestic  Utilities  Manufacturing  Com- 
pany (a  Corporation),  Edwin  R.  Crooker,  Harry  L. 
Crooker,  Louise  E.  Crooker,  W.  P.  Ellis  and  F.  W. 
Sterling,  Defendants.  Affidavit  of  Mrs.  M.  E. 
Marsh.  Filed  Jan.  26,  1915.  Wm.  M.  Van  Dyke, 
Clerk.     By  Leslie  S.  Colyer,  Deputy.     [56] 


In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division, 

ELIZABETH  KNUDSEN, 

Plaintiff, 

vs. 

DOMESTIC  UTILITIES  MANUFACTURING 
COMPANY  (a  Corporation),  EDWIN  R. 
CROOKER,  HARRY  L.  CROOKER,  LOU- 
ISE E.  CROOKER,  W.  P.  ELLIS  and  F.  W. 
STERLING, 

Defendants. 
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AflBidavit  of  Jane  C.  Orr  in  Support  of  Application 
for  Order  of  Arrest  of  Defendant. 

State  of  California, 
County  of  Los  Angeles, — ss. 

Jane  C.  Orr,  being  first  duly  sworn  according  to 
law,  deposes  and  says : 

I  am  over  the  age  of  21  years  and  have  been  ac- 
quainted with  Elizabeth  Knudsen,  the  above-named 
plaintiff,  for  about  15  or  16  years ;  that  in  about  the 
month  of  April,  1914,  at  the  request  of  Elizabeth 
Knudsen  I  undertook  to  locate  the  office  of  the 
Domestic  Utilities  Manufacturing  Company  in  the 
City  of  Los  Angeles;  that  I  found  in  the  Marsh- 
Strong  Bldg.,  in  the  City  of  Los  Angeles  upon  the 
doors  of  offices  in  said  building  the  name  '^Domestic 
Utilities  Manufacturing  Co.'';  that  affiant  was  then 
informed  and  now  believes  that  at  that  time  said 
company  occupied  four  rooms  in  said  building ;  that 
she  undertook  to  enter  said  office  and  was  met  by  a 
man  who  inquired  of  her  what  she  wanted  and  who 
she  wanted  to  see;  that  she  told  the  [57]  person 
that  she  was  an  agent  of  the  Domestic  Utilities 
Manufacturing  Company  and  wanted  to  speak  to 
Mr.  Edwin  E.  Crooker;  that  the  person  referred  to 
said  to  affiant,  ''I  have  been  here  a  year  and  your 
name  does  not  appear  upon  our  books" ;  that  the  per- 
son referred  to  stood  in  the  doorw^ay  of  said  offices 
and  affiant  did  not  enter  the  offices ;  that  she  inquired 
for  W.  P.  Ellis  and  was  told  by  the  person  referred 
to  that  he  was  not  in. 

Affiant  further  says  that  on  the  23d  day  of  Jan- 
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uary,  1915,  she  again  called  at  the  Marsh-Strong 
Bldg.,  and  sought  the  office  of  the  Domestic  Utilities 
Manufacturing  Company,  that  she  went  to  the  rooms 
formerly  occupied  by  said  company  in  said  building ; 
that  the  name  Domestic  Utilities  Manufacturing 
Company  had  been  removed  from  the  doors  of  said 
offices  and  she  was  unable  to  find  any  offices  in  said 
building  vdth  the  sign  of  said  company  upon  them; 
that  she  called  at  the  office  of  the  Marsh-Strong 
Building,  found  a  person  in  charge  thereof,  and  from 
that  person  affiant  inquired  w^here  she  could  find  the 
Domestic  Utilities  Manufacturing  Company,  and 
was  informed  by  the  person  in  charge  that  the 
Domestic  Utilities  Manufacturing  Company  did  not 
occupy  any  offices  in  said  building  and  had  not  oc- 
cupied any  offices  in  said  building  for  some  time  past, 
and  affiant  was  by  said  person  referred  to  the  at- 
torneys of  Domestic  Utilities  Manufacturing  Com- 
pany for  information. 

Affiant  further  says  that  she  was  acquainted  with 
and  in  daily  communication  with  Elizabeth  Knudsen 
at  the  time  of  the  purchase  by  Elizabeth  Knudsen  of 
1667  clothes-w^ashers  from  the  Domestic  Utilities 
Manufacturing  Company  on  or  about  the  7th  day  of 
July,  1911;  that  she  knows  that  the  said  Elizabeth 
Knudsen  bought  said  clothes-washers  and  entered 
into  a  contract  with  the  Domestic  Utilities  Man- 
ufacturing Company  for  the  purpose  of  [58] 
engaging  in  the  sale  of  said  clothes-washers  to  the 
public;  that  immediately  after  entering  into  said 
contract  with  Domestic  Utilities  Manufacturing 
Company,  the  said  ^Klnudsen  actively  entered  upon 
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the  enterprise  and  began  the  sale  of  clothes- washers ; 
that  she  knows  from  personal  conversation  with  said 
Knudsen  and  hearing  the  said  Knudsen  make  her 
plans  for  the  sale  of  washers,  that  the  said  Elizabeth 
Knudsen   contemplated   no  business   in   connection 
with  the  said  contract  or  with  the  Domestic  Utilities 
Manufacturing  Company  except  the  sale  and  deliv- 
ery of  said  clothes-washers  to  the  public.     Affiant 
further  says  that  she  has  every  reason  to  believe 
and  does  believe  that  the  said  Elizabeth  Knudsen 
entered  into  said  contract  and  into  relations  with  the 
said    Domestic    Utilities   Manufacturing    Company 
with  an  honest  and  fixed  purpose  to  do  only  a  legiti- 
mate business  in  the  sale  of  said  washers ;  that  she  has 
good  reason  to  believe  and  does  believe  that  the  said 
Elizabeth  Knudsen  never  at  any  time  at  or  about 
the  time  of  purchasing  said  contract,  or  for  a  long 
time  thereafter  suspect  or  believe  that  the  said  busi- 
ness was  tainted  with  fraud  or  that  it  was  in  the 
nature  of  an  endless  chain  scheme,  or  that  the  busi- 
ness and  purpose  of  said  corporation  was  to  sell  con- 
tracts only,  or  that  said  business  was  other  than  a 
legitimate    and    straightforward    business.     Affiant 
further  says  that  the  washing-machines  manufac- 
tured and  sold  by  Domestic  Utilities  Manufactur- 
ing Company  are    of  an  excellent  character  and  if 
offered  for  sale  to  the  housewives  of  the  country 
would  sell  in  great  numbers  and  readily;  that  the 
excellence  of  the  clothes-washers  themselves  was  cal- 
culated to  and  did  induce  many  women  of  her  ac- 
quaintance to  engage  in  an  effort  to  sell  the  same 
to  the  public,  and  that  as  she  believes  if  the  Domestic 
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Utilities  Manufacturing  Company  had  delivered  the 
washers  sold  and  had  been  actually  engaged  in  the 
manufacture  and  sale  of  said  [59]  washers  that 
said  business  would  have  been  a  great  success  and 
profitable  to  all  persons  engaged  in  the  sale  of  said 
washers.  Affiant  further  says  that  she  examined 
said  washers  and  became  fully  convinced  that  they 
w^ere  an  excellent  article  and  that  they  would  sell 
readily  to  the  public.  Affiant  further  says  that  at 
all  times  since  the  entering  into  said  contract  by  said 
Elizabeth  Knudsen  on  the  7th  day  of  July,  1911, 
affiant  has  been  intimately  acquainted  and  associated 
with  said  Elizabeth  Knudsen;  that  she  knows  that 
when  Elizabeth  Knudsen  first  learned  or  began  to 
realize  that  the  purpose  and  object  of  the  company 
was  not  to  sell  washers  and  other  articles,  but  to  sell 
contracts  and  reap  their  profits  from  the  sale  of  con- 
tracts only,  the  said  Knudsen  was  greatly  depressed, 
disappointed  and  discouraged,  and  that  said  Eliza- 
beth Knudsen  immediately  took  steps  to  reimburse 
persons  who  had  invested  in  said  business  at  her 
solicitation,  and  that  she  continued  to  reimburse  such 
purchasers  until  her  available  funds  were  exhausted, 
and  affiant  knows  that  said  Knudsen  has  promised 
and  obligated  herself  to  reimburse  other  persons  who 
suffered  losses  by  investment  in  said  business  and  in 
the  purchase  of  said  contract  and  washers  through 
her  influence,  and  that  in  a  number  of  instances  the 
said  Knudsen  has  given  her  promissory  notes  repre- 
senting the  amounts  to  be  reimbursed  and  has  paid 
and  is  paying  interest  on  said  notes  to  said  persons. 
Affiant  further  says  that  she  knows  of  a  number  of 
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instances  where  the  said  Elizabeth  Knudsen  took 
notes  from  persons  purchasing  washers  from  her  and 
when  the  said  Knudsen  learned  of  the  character  of 
said  husiness  she  surrendered  and  delivered  to  the 
makers  of  said  notes  the  notes  that  had  been  given 
to  her.  Affiant  further  says  that  she  knows  that  the 
said  Elizabeth  Knudsen  has  converted  property  be- 
longing to  her  into  money,  and  [60]  has  used  the 
money  to  reimburse  persons  who  suffered  loss  in  said 
business  at  the  solicitation  of  said  Knudsen.  Affiant 
further  says  that  she  knows  that  the  said  Elizabeth 
Knudsen  at  the  time  of  purchasing  said  contract  and 
said  washers  had  in  bank  and  otherwise  available  as 
much  as  $30,000  or  more,  and  affiant  knows  that  at 
this  time  the  said  Elizabeth  Knudsen  has  very  little, 
if  any,  money,  and  affiant  knows  of  the  said  Elizabeth 
Knudsen  having  borrowed  money  with  which  to  meet 
her  expenses  during  the  past  30  days,  and  affiant  fur- 
ther says  that  the  said  Knudsen  has  not  engaged  in 
any  other  business  than  the  enterprise  hereinabove 
referred  to  during  any  of  the  time  since  the  pur- 
chase of  said  contract  and  washers  by  the  said 
Knudsen.  Affiant  further  says  that  she  knows  tiiat 
the  said  Elizabeth  Knudsen  has  spent  large  sums  of 
money  in  her  efforts  to  recover  from  the  Domestic 
Utilities  Manufacturing  Company  and  the  other 
defendants  in  this  action,  the  monies  by  her  paid  to 
them 

Affiant  further  says  that  Elizabeth  Knudsen,  the 
plaintiff  in  this  action,  is  a  person  of  excellent  char- 
acter and  enjoys  the  confidence  and  esteem  of  a  large 
circle  of  intelligent  and  well-to-do  friends,  and  affiant 
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is  very  sure  that  the  said  Elizabeth  Knudsen  would 
not  knowingly  engage  in  any  transaction  of  a  shady 
or  questionable  character,  and  affiant  believes  that 
the  said  Elizabeth  Knudsen  will,  as  speedily  as  she 
has  financial  ability  so  to  do,  continue  to  reimburse 
all  persons  who  lost  money  in  said  enterprise  through 
her  until  they  are  all  satisfied. 
Further  affiant  saith  not^. 

JANE  C.  ORE. 

Subscribed  and  sworn  to  this  23d  day  of  January, 
1915,  before  me  by  the  above-named  subscriber. 

[Seal]  RUEBY  P.  PAULSEN, 

Notary  Public  in  and  for  Los  Angeles  County,  State 
of  California.     [61] 

[Endorsed] :  Civ.  No.  363.  In  the  District  Court 
of  the  United  States,  Southern  District  of  Cali- 
fornia, Southern  Division.  Elizabeth  Knudsen, 
Plaintiff,  vs.  Domestic  Utilities  Manufacturing 
Company,  (a  Corporation),  Edwin  R.  Crooker, 
Harry  L.  Crooker,  Louise  E.  Crooker,  W.  P.  Ellis 
and  F.  W.  Sterling,  Defendants.  Affidavit  of  Jane 
C.  Orr.  Filed  Jan.  26,  1915.  Wm.  M.  Van  Dyke, 
Clerk.     By  Leslie  S.  Colyer,  Deputy.     [62] 


66  Edwin  R.  Crooker  et  al. 

In  the  District  Court  of  the  United  States^  Southern 
District  of  California,  Southern  Division. 

ELIZABETH  KNUDSEN, 

Plaintiff, 

vs. 

DOMESTIC  UTILITIES  MANUFACTURING 
COMPANY  (a  Corporation),  EDWIN  R. 
CROOKER,  HARRY  L.  CROOKER,  LOU- 
ISE E.  CROOKER,  W.  P.  ELLIS  and  F.  W. 
STERLING, 

Defendants. 

Affidavit  of  Martin  L.   Sugarman  in  Support  of 
Application  for  Order  of  Arrest  of  Defendants. 

State  of  California, 

County  of  Los  Angeles, — ss. 

Martin  L.  Sugarman,  being  first  duly  sworn,  on 
oath  deposes  and  says:  That  on  the  23d  day  of  Janu- 
ary, li9'15,  he  visited  the  Marsh-Strong  Building,  at 
the  southwest  corner  of  Ninth  and  Main  Streets,  in 
the  City  of  Los  Angeles,  State  of  California,  for  the 
purpose  of  ascertaining  the  whereabouts  of  the  of- 
fices of  Domestic  Utilities  Manufacturing  Company; 
that  he  examined  very  carefully  the  ^'directory  of 
tenants"  in  the  lobby  of  said  building  and  that  said 
directory  did  not  disclose  the  name  of  the  Domestic 
Utilities  Manufacturing  Company. 

Affiant  further  says  that  on  the  22d  day  of  Janu- 
ary, 1915,  he  had  a  conversation  with  one  Frank 
Reeves,  at  the  office  of  said  Reeves,  1112  and  1114 
Marsh-Strong   Building,   Los   Angeles,     [63]     and 
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that  said  Frank  Reeves  stated  to  said  affiant  that 
one  Edwin  R.  Crooker  was  at  the  time  of  said  con- 
versation in  England. 

In  said  conversation  said  Reeves  stated  to  said 
affiant  that  he  had  been  connected  with  Domestic 
Utilities  Manufacturing  Company  in  its  clothes- 
washer  business  and  was  still  connected  with  said 
business  and  with  said  Edwin  R.  Crooker;  that  the 
Domestic  Utilities  Manufacturing  Company  in  their 
clothes-washer  business  had  in  fact  nothing  to  sell, 
except  paper  and  that  it  had  no  commodity  to  place 
in  the  hands  of  its  agents;  that  he,  the  said  Reeves, 
had  a  proposition  that  he  was  going  to  put  on  the 
market  and  that  would  beat  the  Crooker  Clothes- 
Washers  Proposition  300%.  Said  Reeves  further 
said  to  said  affiant,  that  Edwin  R.  Crooker  has  made 
two  and  a  half  million  dollars  out  of  the  clothes- 
washer  proposition. 

Affiant  further  says  that  said  Reeves  said  to  affi- 
ant: '^I  have  the  brains  of  the  clothes- washer  propo- 
sition now  in  my  company,  P.  W.  Sterling,  who  was 
with  Crooker  in  the  clothes-washer  business  and  who 
was  the  brains  of  that  proposition  is  now  associated 
with  me  in  my  proposition." 

Affiant  further  says  that  said  Reeves  told  affiant 
that  he,  the  said  Reeves,  had  taken  in  as  much  as 
$3,000.00  in  checks  through  the  mails  in  a  single  day 
while  he  was  in  charge  of  said  clothes-washer  busi- 
ness for  the  Crookers. 

Affiant  further  says  that  said  Frank  Reeves  said 
to  affiant  at  said  time  and  place:  '*If  you  want  to 
invest  some  money  in  the  clothes- washer  business  I 
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can  arrange  that  for  you,  but  take  my  advice  and 
put  your  money  in  my  proposition." 
Further  affiant  saith  not. 

MARTIN  L.  SUGARMAN.     [64] 
Subscribed  and  sworn  to  before  me  by  the  above- 
named  subscriber,  this  25th  day  of  January,  1915. 
[Seal]  ANDREW  M.  STRONG, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

[Endorsed] :  Civ.  No.  363.  In  the  District  Court 
of  the  United  States,  Southern  District  of  California, 
Southern  Division.  Elizabeth  Knudsen,  Plaintiff, 
vs.  Domestic  Utilities  Manufacturing  Company 
(a  Corporation),  Edwin  R.  Crooker,  Harry  L. 
Crooker,  Louise  E.  Crooker,  W.  P.  Ellis  and  F.  W. 
Sterling,  Defendants.  Affidavit  of  Martin  L.  Sugar- 
man  in  Support  of  Application  for  Order  of  Arrest 
of  Defendants.  Filed  Jan.  26,  1915.  Wm.  M  Van 
Dyke,  Clerk.     By  Leslie  S.  Colyer,  Deputy.     [65] 


In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division, 

ELIZABETH  KNUDSEN, 

Plaintiff, 

vs. 

DOMESTIC      UTILITIES      MANUFACTURING 

COMPANY    (a    Corporation),    EDWIN    R. 

CROOKER,  HARRY  L.  CROOKER,  LOUISE 

E.   CROOKER,   W.   P.   ELLIS   and   F.   W. 

STERLING, 

Defendants. 
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Affidavit  to  Obtain  Order  for  Arrest  of  Defendants. 

State  of  California, 
County  of  Los  Angeles, — ss. 

Elizabeth  Knudsen,  being  first  duly  sworn  accord- 
ing to  law,  deposes  and  says:  That  she  is  the  plaintiff 
above  named. 

That  she  is  informed  and  believes,  and  upon  such 
information  and  belief  states  the  fact  to  be  that  the 
defendants  and  each  of  them  are  about  to  depart 
from  the  State  of  California,  and  from  the  United 
States,  with  intent  on  the  part  of  each  and  all  of 
the  above-named  defendants  to  defraud  the  cred- 
itors of  the  Domestic  Utilities  Manufacturing  Com- 
pany, and  she  further  says,  that  her  said  information 
and  belief  is  founded  upon  the  following  facts: 

That  Domestic  Utilities  Manufacturing  Company 
is  a  corporation,  organized  and  existing  under  and 
by  virtue  of  the  laws  [66]  of  the  State  of  Cali- 
fornia, and  at  all  times  mentioned  in  this  affidavit 
has  had  and  maintained  its  principal  place  of  busi- 
ness in  the  City  of  Los  Angeles,  in  the  County  of 
Los  Angeles,  and  State  of  California. 

That  the  defendants  Edwin  R.  Crooker,  Harry  L. 
Crooker,  Louise  E.  Crooker,  W.  P.  Ellis  and  F.  W. 
Sterling,  and  each  of  them  have  been,  at  all  times 
mentioned  in  this  affidavit,  and  each  of  them  now  are, 
residents  and  citizens  of  the  State  of  California. 

That  on,  to  wit,  the  7th  day  of  July,  1911,  at  the 
City  of  Los  Angeles,  in  the  State  of  California,  affi- 
ant entered  into  a  contract  in  writing  with  the  de- 
fendant, Domestic    Utilities    Manufacturing    Com- 
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pany,  a  copy  of  which  said  contract  is  hereunto  at- 
tached, marked  exhibit  '^  A"  and  made  a  part  hereof ► 
Affiant  is  informed  and  believes,  and  upon  such 
information  and  belief  says,  that  on  said  7th  day  of 
July,  1911,  the  defendants  Edwin  E.  Crooker,  Harry 
L.  Crooker,  Louise  E.  Crooker,  W.  P.  Ellis  and  F.  W. 
Sterling  and  each  of  them  were,  and  that  at  all  times 
mentioned  in  this  affidavit,  they  and  each  of  them 
have  continued  to  be  and  that  each  and  all  of  them 
now  are,  members  and  stockholders  in  the  defend- 
ant corporation.  Domestic  Utilities  Manufacturing 
Company,  and  that  at  all  times  mentioned  in  this 
affidavit,  all  of  said  individual  defendants  have  been 
and  now  are  directors  and  officers,  or  directors  or 
officers  of  said  Domestic  Utilities  Mnufacturing  Com- 
pany, the  defendant  corporation,  but  that  she  is  un- 
able to  say,  for  want  of  know^ledge,  during  what 
period  or  periods  of  time  any  of  said  persons  acted 
as  directors  only,  or  as  officers  only  or  as  both  di- 
rectors and  officers  of  said  corporation  defendant, 
with  greater  particularity  ([67]  or  certainty,  but  she 
is  informed  and  believes  and  upon  such  information 
and  belief  says,  that  on  said  7th  day  of  July,  1911, 
the  defendant  W.  P.  Ellis  was  the  secretary  of  said 
corporation,  and  on  said  date  was  performing  and 
did  perform  the  duties  of  said  office,  and  did,  on  said 
date,  and  as  such  officer,  subscribe  his  name  to  said 
contract,  exhibit  ^^A,"  herein  set  forth  by  copy,  and 
did  on  said  date,  and  as  such  officer  attach  the  name 
and  official  seal  of  Domestic  Utilities  Manufacturing 
Company  to  said  written  contract.  She  further 
says  that  at  the  time  of  the  making  of  said  contract 
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on  said  date,  she  subscribed  her  name  thereupon  as 
a  party  thereto. 

Affiant  further  says,  that  before,  and  at  the  time 
of,  the  signing  of  said  contract  by  said  corporation 
and  this  affiant,  said  corporation,  by  and  through  its 
officers,  the  individual  defendants  herein,  had  caused 
to  be  written,  printed  and  publicly  circulated  divers 
and  sundry  papers,  circulars,  documents,  booklets, 
prospectus  and  letters,  wherein  and  whereby  the  de- 
fendants and  particularly  the  defendant  corporation 
offered  for  sale  and  offered  and  proposed  to  sell  to 
members  of  the  public,  certain  therein  described 
clothes-washers,  ovens  and  flues,  and  certain  therein 
described  patent  rights  and  territorial  rights  and  the 
right  to  purchase  and  to  sell,  at  wholesale  and  retail, 
said  washers,  ovens,  flues  and  to  sell  patent  rights 
and  territorial  rights  to  others.  That  affiant  re- 
ceived and  read  divers  and  sundry  of  said  papers, 
circulars,  documents,  booklets,  prospectus  and  let- 
ters and  read  them  before  entering  into  said  con- 
tract, and  that  she  believed  and  relied  upon  each 
and  every  statement  contained  in  said  papers,  circu- 
lars, documents,  booklets,  prospectus  and  letters, 
and  so  believing  and  relying  thereupon,  [68]  en- 
tered into  and  executed  said  contract  as  aforesaid, 
and  purchased  from  the  defendant  corporation  1667 
vacuum  clothes-washers  and  paid  defendant  corpo- 
ration therefor  the  sum  of  $5,000.00 

That  she  replied  upon  the  promises  and  agree- 
ments set  forth  in  said  contract  and  each  of  them, 
and  so  relying  thereupon  entered  upon  the  business 
of  selling  said  clothes-washers  in  wholesale  lots  and 
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at  retail,  and  in  accordance  with  the  terms  of  her 
contract  and  at  the  prices  and  on  the  terms  and  under 
the  conditions  required  by  the  terms  of  her  said  con- 
tract with  the  defendant  corporation ;  that  in  enter- 
ing upon  and  prosecuting  the  said  business,  she  was 
put  to  large  outlay  and  expense  which  she  laid  out 
and  paid  from  her  own  private  funds ;  that  she  em- 
ployed other  persons  and  paid  them  for  their  ser- 
vices ;  that  she  spent  large  sums  of  money  in  travel- 
ing from  place  to  place  and  in  selling  large  numbers 
of  said  washers;  that  she  established  throughout 
the  United  States,  at  a  number  of  cities,  suitable  and 
sufficient  places  of  business  wherein  to  conduct  the 
business  of  selling  said  washers ;  that  in  establishing 
said  places  of  business,  she  paid  out  large  sums  of 
money  for  rents,  leases  and  in  fitting  up  said  places 
of  business ;  that  she  established  at  various  cities  in 
the  United  States,  factories  for  the  manufacture  of 
said  washers  and  paid  out  and  expended  large  sums 
of  money  in  so  doing,  to  Avit,  the  sum  of  $34,531.02; 
that  she  advanced  and  paid  to  said  defendant  cor- 
poration Domestic  Utilities  Manufacturing  Com- 
pany large  sums  of  money  in  payment  for  large 
numbers  of  said  clothes-washers,  to  w^it,  $13,005.00, 
and  ordered  the  said  Domestic  Utilities  Manufactur- 
ing Company  to  deliver  to  her  said  washers,  by  ship- 
ment thereof  to  various  persons  and  to  various 
points  throughout  the  United  States,  but  which  said 
washers  were  never  delivered  to  [69]  her  by  said 
Domestic  Utilities  Manufacturing  Company;  that 
she  was  compelled  to  and  did  reimburse  the  losses  of 
other  persons  to  whom  she  had  sold  washers  under 
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said  contract  in  the  sum  of  $16,873.50,  and  devoted 
two  years  time  to  said  business  at  a  loss  to  her  in 
time  of  the  value  of  $6,000.00. 

That  in  all  things  and  in  each  and  every  particular, 
affiant  kept,  carried  out  and  performed  the  said  con- 
tract so  entered  into  on  said  7th  day  of  July,  1911, 
by  and  between  affiant  and  said  Domestic  Utilities 
Manufacturing  Company,  the  defendant  corporation 
herein,  but  that  the  defendant  corporation  Domestic 
Utilities  Manufacturing  Company  disregarding  its 
said  agreements  and  said  contract,  utterly  failed,  neg- 
lected and  refused  to  keep,  carry  out  or  perform  it 
said  contract  with  affiant,  and  failed  and  refused 
to  deliver  to  affiant  or  to  ship  to  her  order  the  1667 
vacuum  clothes-w^ashers  so  bought  by  affiant  from 
defendant  corporation,  or  any  part  or  portion  there- 
of, though  often  demanded  after  the  same  were  due, 
by  the  terms  of  said  contract,  to  be  delivered  to 
affiant;  that  said  defendant  corporation,  on  divers 
and  sundry  occasions  shipped  and  delivered  to  cus- 
tomers of  and  purchasers  from  this  affiant,  defective, 
damaged  and  unsalable  clothes-washers,  and  clothes- 
w^ashers  that  were  utterly  worthless  and  unfit  for  sale 
or  for  use  or  for  any  purpose  whatever,  and  in  insuffi- 
cient quantities  and  less  than  were  ordered  and  paid 
for  by  affiant  to  said  defendant  corporation ;  that  the 
defendant.  Domestic  Utilities  Manufacturing  Com- 
pany likewise  failed,  neglected  and  refused  to  deliver 
to  affiant,  and  refused  to  ship  to  her  order,  as  re- 
quired by  the  terms  of  said  contract  more  than  or 
about  30,000  of  said  vacuum  clothes-washers  which 
had  been  sold  by  affiant  to  members  of  the  public, 
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customers  of  affiant ;  that  she  sold  in  all,  more  than 
36,000  of  said  washers;  that  the  [70]  defendant 
corporation  never  did  deliver  to  affiant  more  than 
4,000  of  said  washers.  Affiant  further  says  that  the 
defendant  corporation  during  about  one  year  from 
and  after  the  said  7th  day  of  July,  1911,  continually 
and  repeatedly  failed  to  deliver  to  affiant  or  to  ship 
to  her  order,  clothes-washers  sold  by  her,  and  until 
she  had  sold  and  had  become  obligated  to  deliver  to 
her  purchasers  about  7,000  of  said  washers,  and  that, 
in  order  to  carry  out  her  agreements  and  contracts 
with  her  said  customers  and  purchasers,  and  to  avoid 
failure  upon  her  part  to  perform  her  every  agree- 
ment with  her  said  purchasers,  and  to  act  in  perfect 
good  faith  with  said  purchasers,  she  was  compelled  to 
and  did  establish  manufactories  and  was  compelled 
to  and  did  manufacture  washers  with  which  to  ful- 
fill her  said  agreements;  that  during  said  time  of 
about  one  year,  above  mentioned,  the  defendant  cor- 
poration by  and  through  its  officers  and  members, 
the  individual  defendants  herein  pretended  to  be 
unable  to  manufactures  said  washers  for  said  trade  or 
to  meet  the  demands  of  the  public  or  to  comply  with 
its  said  contract  with  this  affiant  and  other  contract 
holders  holding  contracts  with  said  defendant  cor- 
poration of  the  same  nature  as  the  contract  held  by 
affiant,  and  in  that  regard  says: 

That  the  defendants  Edwin  R.  Crooker,  Harry  L. 
Crooker,  Louise  E.  Crooker,  W.  P.  Ellis  and  F.  W. 
Sterling,  co-operating  one  with  the  other  and  con- 
federating together,  conspired  to  deceive,  to  cheat 
and  to  swindle  this  affiant  and  others  by  means  of 
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and  through  the  agency  of  said  papers,  circulars, 
documents,  booklets,  prospectus  and  letters  and  their 
contents  so  written,  printed  and  publicly  circulated 
by  the  defendants  as  hereinabove  alleged,  and  by 
means  of  the  contents  of  said  contract  [71]  of 
July  7,  1911,  to  cheat,  to  defraud,  and  to  swindle 
this  affiant,  and  to  that  end  represented,  stated,  set 
forth  and  pretended  in  all  said  documents,  and  by  the 
contents  thereof  lead  readers  thereof  to  believe,  that 
said  Domestic  Utilities  Manufacturing  Company 
was  actually  and  really  engaged  in  the  manufactur- 
ing and  sale,  at  wholesale  and  retail,  of  vacuum 
clothes-washers,  ovens  and  flues,  to  its  agents  and 
their  customers  and  the  public ;  that  said  statements 
and  pretenses  and  representations  in  all  said  doc- 
uments and  in  said  contract  were  false,  and  were  a 
sham  and  deceit,  and  worked  a  fraud  upon  affiant, 
in  this,  that  defendant  corporation  was  not,  nor  had 
it  ever  been  actually  or  really  manufacturing  for 
sale  for  selling,  either  at  wholesale  or  retail,  said 
washers,  ovens  or  flues,  or  any  of  said  articles,  except 
that  said  defendant  corporation  manufactured  a  few 
of  said  washers,  ovens  and  flues  for  the  mere  purpose 
of  show  and  not  for  delivery  to  buyers  or  to  its 
agents,  or  their  purchasers,  and  in  that  regard  she 
says: 

That  she  is  inf ornied  and  believes,  and  upon  such 
information  and  belief  says,  that  the  defendants 
have  caused  to  be  manufactured  all  told,  only  a  few 
thousands  of  said  washers,  in  no  event  exceeding  500,- 
000  of  said  washers ;  that  defendant  corporation  sold 
about  10,000,000  of  said  washers ;  that  to  All  the  con- 


76  Edwin  R,  Crooker  et  al, 

tracts  actually  sold  by  said  defendant  corporation  and 
to  deliver  all  washers  which,  by  the  terms  of  the  con- 
tracts actually  sold  by  said  defendant  corporation 
to  its  agents  and  their  purchasers  and  the  public, 
said  defendant  corporation  became  obligated  to  de- 
liver, and  promised  and  agreed  to  deliver  as  many  as 
ten  millions  of  said  washers.     [72] 

That  instead  of  being  actually  and  really  engaged 
in  the  manufacture  and  sale  of  said  washers  and 
other  articles,  the  said  defendant  corporation  made  a 
pretense  so  to  do  as  a  mere  blind,  shield  or  screen  to 
its  real  business  and  objects,  which  were,  to  sell  its 
said  contracts,  such  as  the  one  that  is  set  forth  in  this 
affidavit,  to  members  of  the  pubic  and  inducing  the 
original  purchasers  of  said  contracts  to  sell  other 
contracts  like  them  and  subcontracts  as  provided  for 
in  all  said  contracts,  and  to  reap  a  portion  of  the 
purchase  price  of  each  of  said  resold  contracts  for 
the  benefit,  gain  and  enrichment  of  the  defendant 
corporation,  without  the  intention  on  the  part  of 
said  corporation  to  deliver  the  washers  or  other  ar- 
ticles ordered  by  the  buyers  of  said  original  or  resold 
or  subcontracts. 

That  in  furtherance  of  said  scheme,  and  for  the 
purpose  of  carrying  out  its  plans  and  purposes  of 
swindling  the  public,  its  agents  and  particularly 
this  affiant,  the  defendant  sought  by  every  means 
in  their  power  to  encourage  the  sale  of  contracts 
like  the  one  herein  set  forth,  and  to  discourage  in 
every  way  possible,  the  actual  sale  to  the  public,  by 
its  said  agents  and  their  subagents,  of  said  washers 
and  other  articles,  and  in  that  regard,  and  with  ref- 
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erence  to  the  contract  so  sold  by  said  defendant  cor- 
poration to  this  affiant  and  with  reference  to  the 
dealings  between  said  corporation  and  its  officers, 
and  the  individual  defendants  herein,  and  this  affiant, 
and  in  carrying  out  the  scheme  and  plan  of  said  de- 
fendants to  cheat,  to  defraud,  and  to  swindle  this 
affiant,  affiant  says: 

That  at  all  times  after  the  purchase  of  said  con- 
tract herein  set  forth  from  defendant  corporation, 
the  defendants  [73]  and  each  of  them  have  hin- 
dered and  prevented  her  from  doing  the  business 
therein  contemplated,  by  refusing  and  failing  to  de- 
liver the  washers  by  her  purchased  from  the  defend- 
ant corporation,  and  she  says  said  washers  have  never 
been  delivered  to  her. 

Affiant  says  that  she  purchased  from  said  defend- 
ant corporation  and  paid  to  defendant  corporation 
$13,003.00,  the  full  price  of  12,337  vacuum  clothes- 
washers,  which  she  had  sold  and  agreed  to  deliver  to 
others. 

That  the  defendant  corporation  received  said  sums 
of  money  in  payment  for  said  several  lots  of  wash- 
ers; that  after  receiving  the  money  purchase  price 
thereof  from  affiant,  the  defendant  corporation 
failed,  neglected  and  refused  to  deliver  said  washers 
or  any  of  said  lots  of  washers  or  any  part  thereof, 
and  none  of  said  washers  have  ever  been  delivered 
by  the  defendant  corporation  or  by  anyone  for  it, 
to  affiant  or  to  her  purchasers  or  to  any  person  or 
persons  for  her  or  for  them;  that  at  the  time  of 
and  after  the  purchase  and  payment  for  each  of  said 
lots   of  washers   and  repeatedly  thereafter,  affiant 


78  Edwin  R.  Crooker  et  dl. 

demanded  of  the  defendant  corporation  the  delivery 
of  all  said  washers;  that  defendant  corporation  failed 
and  refused  to  deliver  said  washers  or  any  of  them 
and  still  fails  to  deliver  the  same  or  any  part  thereof; 
that  affiant  has  repeatedly  demanded  the  repayment 
of  the  said  several  sums  of  money  so  paid  by  the  affi- 
ant to  defendant  corporation  for  said  several  lots 
of  washers;  that  the  defendant  corporation  has  failed 
and  refused  and  still  fails  and  refuses  to  repay  to 
affiant  said  sums  of  money  or  any  of  them  or  any 
part  thereof,  and  still  retains  and  keeps  all  said 
money.     [74] 

That  affiant  established  factories  and  salesrooms 
in  the  City  of  Chicago,  Illinois,  and  in  the  City  of 
New  York,  New  York,  and  salesrooms  in  the  cities 
of  Portland,  Oregon,  Salt  Lake  City,  Utah,  Denver, 
Colorado,  Toronto  and  Vancouver,  Canada,  wherein 
and  whereby  to  supply  said  washers  to  persons 
to  whom  she  had  sold  said  washers;  that  said 
factories  and  salesrooms  and  factories  were  es- 
tablished by  her  with  the  consent  and  author- 
ity of  the  defendant  corporation;  that  after  she 
had  established  said  factories  and  salesrooms  and 
had  begun  to  manufacture  said  washers  in  said 
cities  for  said  purpose  defendants  set  divers  and  nu- 
merous persons  into  said  City  of  Chicago,  and  into 
said  City  of  New  York  and  into  each  city  where 
she  established  said  factories  and  salesrooms  and 
offered  through  said  persons  to  sell  to  and  to  supply 
the  public  with  said  washers  at  and  for  the  price 
of  forty  cents  each ;  that  said  price  was  less  by  more 
than  one-half  than  affiant  was  permitted,  by  the 
terms  of  her  said  contract  with  said  defendant  coj^- 
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poration  to  buy  said  washers  from  said  corporation ; 
that  by  the  terms  of  said  contract,  affiant  and  her 
subcontractors  were  prohibited  from  selling  any  of 
said  washers  at  retail,  or  the  family  right  to  use  the 
same  for  less  than  $3.50  for  each  washer  for  the  first  or 
initial  sale,  and  $1.50  for  each  washer  for  subsequent 
sales,  and  the  right  to  use  washers  so  purchased  was 
ITmited  to  the  one  family  purchasing  the  right  and 
such  washer  or  w^ashers ;  that  the  offering  to  sell  said 
w^ashers  to  the  public  by  the  defendants  at  such  low 
price  w^as  intended  to  prevent,  and  did  prevent  affi- 
ant from  finding  purchasers  for  washers  offered 
by  her  for  sale  at  $3.50  each  or  $1.50  each  as  above 
alleged,  and  prevented  affiant  from  carrying  out  the 
business  of  selling  said  washers  as  by  the  terms  of 
her  contract  she  had  a  right  to  do ;  that  affiant  was, 
by  the  [75]  offering  by  the  defendants  to  sell  said 
washers  at  such  low  price  in  said  markets  as  afore- 
said, completely  driven  out  of  business  at  said  cities 
of  Chicago  and  New  York  and  elsewhere  in  cities 
above  named,  and  was  caused  great  damage  thereby. 
That  after  affiant  had  secured  permission  and  au- 
thority from  the  defendant  corporation  to  manufac- 
ture said  w^ashers  with  which  to  supply  those  who 
purchased  the  same  from  her,  and  after  she  had  ex- 
pended large  sums  in  establishing  said  factories  and 
salesrooms  in  said  several  cities,  and  after  she  had 
paid  out  and  expended  large  sums  of  money  to  effect 
the  sale  of  said  washers,  and  at  a  time  when  affiant 
had  built  up  a  large  and  profitable  business  in  the 
sale  of  said  washers,  defendants,  in  furtherance  of 
their  said  conspiracy  and  with  the  design  of  driving 
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affiant  out  of  the  business   of   manufacturing   said 
washers  for  actual  sale  to  the  public,  and  with  the 
design  and  purpose  of  crippling  her  financially  and 
preventing  her  from  getting  any  profits  from  said 
business  and  to  cheat,  to  defraud  and  to  swindle  her 
out  of  her  money  affiant  had  paid  for  her  said  con- 
tract and  said  1667  washers  and  for  contracts  paid 
for  by  affiant  to  the  defendant  corporation  for  the 
contracts  and  washers  sold  to  other  persons  by  her, 
wrongfully    and    willfully    caused    to    be    written, 
printed  and  circulated  through  the  United  States 
mails,  and  as  affiant  is  informed  and  believes,  and 
upon  such  information  and  belief  says,  to  the  extent 
of  many  thousands  of  copies,  a  circular  letter  in  the 
words  and  figures  set  forth  in  one  of  said  circular 
letters  hereto  attached  and  made  a  part  of  this  affi- 
davit   and   marked    and    designated    exhibit    ^^B.'' 
That  the  defendant  corporation  had  not,  previous  to 
sending  out  said  circular  or  at  all,  canceled  affiant's 
right  to  manufacture  said  washers,  nor  had  it  noti- 
fied affiant  of  any  such  action   on   its     [76]     part, 
but  on  the  contrary  said  defendant  corporation  up 
to  the  time  of  sending  out  said  circulars  had  been 
acknowledging,  and  at  that  time  was  acknowledging, 
and  for  a  long  time  thereafter  continued  to  acknowl- 
edge to  affiant  right  and  authority  to  manufacture 
said  washers  and  her  right  and  authority  to  sell  the 
same  and  to  deliver  said  washers  to  purchasers;  that 
no  such  letter  or  notice  as  is  stated  or  described  in 
said  circular  letter,  exhibit  *^B,"  to  have  been  sent 
to  or  given  to  affiant  was  ever  received  by  her,  and, 
as  affiant  is  informed  and  believes  and  upon  such 
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information  and  belief  says,  no  such  letter  or  notice 
was  ever  sent  to  or  prepared  to  be  sent  to  affiant  by 
defendants.  She  further  says  that  the  person  named 
and  referred  to  in  said  circular  as  H.  L.  Crooker 
never,  at  any  time  or  place  called  upon  affiant  for 
the  purpose  set  forth  in  said  circular  or  for  any  like 
purpose.  That  said  circular  was  wholly  false  and 
misleading  and  was  wrongfully  and  willfully  and 
viciously  prepared  and  sent  out  by  defendants  to 
prevent  affiant  from  carrying  forward  the  business 
of  actual  manufacture  and  actual  sale  of  said  wash- 
ers and  for  the  further  purpose  of  carrying  out  the 
scheme  plan  and  conspiracy  of  defendants  to  cheat, 
to  defraud  and  to  swindle  this  affiant  out  of  the 
money  so  paid  by  affiant  to  the  defendant  corpora- 
tion, and  to  drive  her  out  of  business  of  actually 
manufacturing  and  actually  selling  said  washers  to 
the  end  that  the  defendants  would  thereby  be  the 
better  enabled  to  cheat,  to  defraud  and  to  swindle 
other  persons,  by  selling  to  them  contracts  like  the 
contract  herein  set  forth  by  exhibit  ^'A."  That  the 
sending  out  of  said  circular  as  aforesaid  did  injure 
affiant,  and  did  destroy  her  said  business,  and  de- 
prived her  of  the  confidence  of  the  public  and  of 
her  customers  and  her  agents,  and  did  cause  her  great 
loss  and  damage  in  money,  as  herein  set  forth.  [77] 
Affiant  further  says,  that  the  defendants,  Edwin 
E.  Crooker,  and  H.  L.  Crooker  and  each  of  them,  in 
furtherance  of  said  conspiracy  to  cheat,  to  defraud 
and  to  swindle  this  affiant,  openly  and  in  a  public 
meeting  held  by  said  Crookers  in  the  Marbridge 
Building,  at  34th  and  Broad\vay  in  the  City  of  New 
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York,  on  or  about  April,  1913,  and  in  a  public  meet- 
ing held  by  said  Crookers  in  the  Longacre  Building 
at  42d  and  Broadway  in  said  city  and  at  other  like 
meetings,  in  the  City  of  New  York  and  at  several 
places  in  the  City  of  Chicago,  declared  that  this  affi- 
ant had  never  had  authority  from  the  defendant 
corporation  to  manufacture  said  washers  at  any 
place ;  that  said  statements  so  made  by  said  defend- 
ants Edwin  R.  Crookerand  H.  L.  Crooker  were  false 
and  were  viciously  made  by  them  to  injure  and  dam- 
age affiant,  and  to  prevent  her  from  carrying  out 
her  said  contract  and  to  ruin  and  drive  affiant  out 
of  said  business  of  actually  manufacturing  and  actu- 
ally selling  said  washers,  as  she  had  a  right  to  do. 

That  before  and  at  the  time  of  the  purchase  of  the 
said  contract  and  said  washers  by  affiant  from  the 
defendant    corporation,    the    defendant    Harry    L. 
Crooker   and   Edwin  R.  Crooker   and   W.  P.  Ellis 
represented  and  stated  to  affiant  that  the  defendant 
Domestic    Utilities    Manufacturing    Company    had 
procured  and  was  the  owner  of  patents  and  patent 
rights  in  Canada,  the  Argentine  Republic,  France, 
Germany,    Russia,    Norway,    Denmark,    Australia, 
Austria,  Italy,  Switzerland  and  other  foreign  coun- 
tries and  had  the  right  to  manufacture  and  sell  in 
each  of  said  countries  the  said  vacuum  clothes-wash- 
ers and  ovens.     Affiant  believed  said  statements  and 
replied  thereupon,  and  bought  said  contract  and  said 
washers  with  the  intention  and  purpose  of  selling  said 
washers  and  ovens  in  some  or  all  of  said  countries 
and    of     [78]     manufacturing    said    washers    and 
ovens  in  many    of    said  countries;  that  said  repre- 
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sentations  and  statements  were  false;  that  said  de- 
fendants knew  them  to  be  false  at  the  time  they 
were  made  by  them ;  that  said  statements  and  repre- 
sentations so  made  by  them  were  made  to  deceive  this 
affiant  and  to  induce  her  to  pay  her  money  to  the 
defendant  corporation;  that  affiant  did  not  then 
know,  nor  did  she  learn  of  the  falsity  of  said  state- 
ments and  representations  until  about  March,  1912, 
when  and  after  she  had  paid  out  and  expended  large 
sums  of  money  in  establishing  a  business  in  the  City 
of  Toronto,  Canada,  for  the  purpose  of  manufactur- 
ing and  selling  said  washers  in  Canada ;  that  before 
she  expended  any  money  in  establishing  her  said 
business  in  said  City  of  Toronto  she  applied  to  and 
received  from  the  defendant  Domestic  Utilities  Man- 
ufacturing Company,  permission  to  manufacture 
and  sell  said  washers  in  Canada ;  that  after  she  had 
received  such  permission,  she  relied  upon  the  repre- 
sentations of  the  defendants  H.  L.  Crooker,  Edwin 
E.  Crooker  and  W.  P.  Ellis,  so  made  to  her  and  went 
to  Canada  on  or  about  March,  1912,  and  then  learned 
that  said  Domestic  Utilities  Manufacturing  Com- 
pany had  secured  no  patents  or  patent  rights  in  Can- 
ada, and  had  not  any  right  whatever  to  manufacture 
or  to  sell  said  washers  or  said  ovens  in  Canada ;  that 
affiant  was  not  premitted  by  the  laws  of  Canada  to 
mianufacture  or  sell  in  or  to  import  to  Canada  for 
sale  any  of  said  ovens  or  washers,  and  was  thereby 
greatly  damaged  and  suffered  large  financial  loss. 

Affiant  further  says  that  in  about  July  to  Decem- 
ber, 1912,  she  undertook  to  do  business  in  Eussia, 
Switzerland,   France,  Austria,   England,  Geimany, 


84  Edwin  E.  Crooker  et  al, 

Norway,  Denmark,  Australia  and  Italy,  in  the  man- 
ufacture and  sale  of  said  washers ;  that  she  investi- 
gated and  in  each  of  said  countries  learned  that  the 
defendant  corporation  [79]  had  not,  at  any  time, 
either  before  or  on  or  after  the  date,  July  7,  1911, 
acquired,  nor  had  it  ever  owned  or  had  the  right,  by 
patent  or  otherwise  in  any  of  said  countries,  to 
manufacture  or  to  sell  said  washers  in  said  coun- 
tries or  any  of  them.  That  affiant  in  her  efforts  to 
carry  on  the  business  of  selling  said  washers  in  said 
foreign  countries  expended  large  sums  of  money  and 
all  at  great  loss  to  her  financially. 

Affiant  further  says,  that  the  acts  of  hindrance  and 
obstruction  and  the  many  acts  of  deceit  and  fraud 
above  set  forth  are  but  a  small  part  or  portion  of  the 
like  or  similar  acts  committed  by  the  defendants 
against  this  affiant ;  that  all  said  acts  and  things  done 
by  said  defendants  to  and  for  the  hurt  and  injury 
of  affiant  and  her  said  business,  were  done  and  per- 
formed by  defendants  as  part  of  a  general  scheme 
and  plan  of  the  said  defendants  to  avoid  the  perform- 
ance upon  their  part  and  upon  the  part  of  said  de- 
fendant corporation,  of  the  agreements  and  prom- 
ises upon  the  part  of  said  defendant  corporation 
made  in  said  contract  of  July  7, 1911,  and  herein  sued 
upon,  and  to  hinder,  delay  and  annoy  affiant  in  the 
performance  of,  and  if  possible,  to  prevent  affiant 
from  performing  the  said  contract  upon  her  part, 
and  to  prevent  the  actual  manufacture  and  actual 
sale  of  said  washers,  by  affiant,  or  through  her  said 
subagents  in  order  that  defendants  might  the  more 
successfully  ply  their  business  of  selling  and  reselling 
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said  contracts  on  a  mere  pretense  that  the  washers 
in  each  contract  so  sold  and  described  would  be  de- 
livered in  the  future,  without  any  intention  upon  the 
part  of  defendant  or  any  of  them  that  the  washers 
described  in  said  contracts  should  ever  be  delivered 
at  any  time  or  place. 

Affiant  says  that  from  the  first  she  believed  the 
said  business  was  a  legitimate  and'  profitable  business 
and  that  it  [80]  was  a  business  capable  of  being 
developed  and  made  permanent,  and  so  believing 
persisted  in  her  efforts  to  make  the  said  business 
succeed  in  spite  of  the  opposition  of  defendants 
herein;  that  she  continued  in  that  belief  until  in 
about  September,  1913,  when  she  discovered  that  the 
defendants  w^ere  not  sincere  in  making  said  contract 
and  were  trying  to  avoid  the  consequences  of  their 
agreements  and  promises  by  them  made  and  by  the 
said  contract  required  to  be  performed  upon  the  part 
of  defendants,  corporation  and  individtials.  That 
in  September,  1913,  she  made  complaint  against  Do- 
mestic Utilities  Manufacturing  Company  and  the 
individual  defendants  herein,  before  the  Postal  au- 
thorities of  the  United  States ;  that  an  investigation 
was  ordered  and  was  conducted  before  and  by  W.  H. 
Lamar,  Assistant  Attorney  General  of  the  United 
States;  that  the  Domestic  Utilities  Manufacturing 
Company,  and  the  individual  defendants  herein,  were 
called  upon  by  said  department  to  show  cause  before 
said  department  why  a  fraud  order  should  not  be  is- 
sued against  them ;  that  the  defendant  Domestic  Utili- 
ties Manufacturing  Company  appeared  before  said 
department  and  before  the  said  W.  H.  Lamar,  Assist- 
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ant  Attorney  General,  and  were  given  a  hearing ;  that 
at  the  conclusion  of  said  hearing  it  was  determined 
by  said  department  that  the  selling  plan  involved 
in  the  contract  issued  by  defendant  Domestic  Utili- 
ties Manufacturing  Company  to  the  affiant  herein, 
to  wit,  exhibit  ^^A,"  hereto  attached,  and  other  like 
contracts  issued  by  said  defendant  corporation  to 
others  was  and  were  in  conflict  with  the  postal  fraud 
and  lottery  statutes  of  the  United  States  on  the 
ground  of  being  an  endless  chain  scheme;  that  de- 
fendants were  forbidden  by  said  department  to  issue 
any  more  such  contracts.  She  further  says  that  the 
defendant  corporation  herein,  acting  by  and  through 
the  individual  deTendants  hereinabove  named,  has 
disregarded  said  determination  and  order  of  said 
department  [81]  and  has  continued  and  is  con- 
tinuing to  issue  said  contract,  as  affiant  is  informed 
and  believes. 

That  the  defendants  and  each  of  them,  although 
often  requested  by  this  affiant  so  to  do,  have  failed 
and  refused  and  still  fail  and  refuse  to  repay  to  affi- 
ant any  of  the  sums  of  money  so  by  her  paid  to  said 
Domestic  Utilities  Manufacturing  Company,  or  any 
part  thereof,  and  have  refused  and  still  refuse  to  pay 
to  affiant  any  of  the  sums  outlaid  and  expended  by  her 
or  any  part  thereof,  or  to  reimburse  her  for  her  losses 
by  them  occasioned  and  caused  and  by  the  defendants 
inflicted  upon  affiant,  or  any  part  thereof. 

That  it  has  been  the  universal  and  continuous  prac- 
tice of  the  defendants  to  cause  to  be  issued  to  each 
purchaser  of  washers,  ovens  or  f ones  from  defendant 
corporation,  pretended  and  so-called  warehouse  re- 
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ceipts  wherein  it  was  recited  and  set  forth  that  said 
purchasers  were  the  owners  and  entitled  to  receive 
upon  demand,  the  number  of  washers,  ovens  or  flues 
stated  in  said  so-called  and  pretended  warehouse  re- 
ceipt, whereas  in  truth  and  in  fact,  no  such  washers, 
ovens  or  flues  or  any  of  them  were  ever  on  hand  or  in 
storage  or  in  any  warehouse,  or  even  at  any  time  ex- 
isted; that  such  warehouse  receipts,  so-called,  were 
delivered  to  affiant  at  the  time  of  such  purchase  of 
washers  made  by  her  as  aforesaid ;  that  she  often  de- 
manded of  defendants  the  delivery  of  the  washers  in 
said  receipts  described;  that  in  each  and  every  in- 
stance, defendants  failed  and  refused  to  deliver  said 
w^ashers  or  any  of  them  to  affiant  and  that  she  never 
did  receive  any  of  said  washers. 

Affiant  further  says,  that  the  defendants  have  se- 
cured, by  means  of  executing  contracts  of  the  same 
character  of  the  contract  herein  set  forth  and  sued 
upon  and  marked  exhibit  '^A,"  in  great  numbers,  and 
as  affiant  is  informed  and  believes  and  upon  such 
[82]  information  and  belief  says,  defendants  issued 
and  caused  to  be  issued  many  thousands  of  such  con- 
tract, and  that  it  has  been  the  policy  and  plan  of  the 
defendants  in  each  and  every  case  to  secure  payment 
for  said  contracts  and  the  washers,  ovens  or  flues 
therein  described  and  then  to  refuse  to  deliver  said 
articles  or  any  of  them,  or  to  deliver  to  the  purchaser 
anything  whatever ;  that  many  thousands  of  persons 
have,  by  the  said  plan  and  scheme  been  swindled  by 
defendants  out  of  their  property  and  money  and 
have  been  reduced  to  penury  and  want ;  that  the  de- 
fendant corporation  and  the  individual  defendants 
herein  have  practically  at  all  times  since  the    com- 
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mencement  of  business,  and  particularly  during  tlie 
past  year,  kept  its  and  their  money,  property,  both 
real  and  personal,  and  other  effects  hidden  and  cov- 
ered up  and  out  of  the  reach  of  legal  process  and 
secure  in  secret  vaults  and  places  of  safety  and  seclu- 
sion known  only  to  the  defendants ;  that  as  affiant  is 
informed  and  believes  and  upon   such   information 
and  belief  says,  the  said  Domestic  Utilities  Manufac- 
turing Company  has  property  upon  which  seizures 
under  the  process  of  this  court  could  be  made,  if  the 
same  can  be  found,  and  that  the  individual  defend- 
ants herein  have,  as  affiant  is  informed  and  believes, 
much  property  within  the  reach  of  the  process  of  this 
court,   but   that   all   said   property  is   hidden   and 
secreted,  so  far  as  affiant  has  been  able  to  ascertain. 
That  all  property  owned  by  the  individual  defend- 
ants was  acquired  through  the  methods  herein    de- 
scribed.    Affiant  further  says,  that  it  is  her  belief 
that  the  defendants  and  each  of  them  will,  immedi- 
ately upon  learning  of  the  filing  of  this  action,  absent 
themselves  from  the  jurisdiction  of  this  court,  and 
will  leave  the  State  of  California,  and  the   United 
States,  and  avoid  the  service  of  writs  and  processes 
issued  out  of  this  court,  upon  them,  and  that  they  and 
each  of  the  defendants  will  dispose  of,     [83]     hide, 
secrete  and  remove  any  and  all   kinds   of   personal 
property  by  them  or  by  any  of  them  owned,  and  will, 
so  far  as  in  their  power,  hide  and  obliterate  all  evi- 
dence by  means  of  which  the  monies  and  properties 
of  the  defendants  and  each  of  them  could  be  located 
and  reached.     And  will,  if  within  their  power,  put 
all  their  property  of  every  kind  and  nature  beyond 
the  reach  of  the  process  of  this  court.     Affiant  further 
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says  that  she  has  no  adequate  remedy  for  enforce- 
ment of  any  judgment  she  may  secure  in  this  action 
or  for  the  protection  of  her  rights  in  the  premises — 
that  the  amount  herein  sued  for  is  justly  due  from 
the  defendant  Domestic  Utilities  Manufacturing 
Company,  and  that  the  indebtedness  became  due 
through  the  fraud,  deception  and  conspiracy  of  the 
said  several  individual  defendants,  and  that  she  is 
in  equity  and  good  conscience  entitled  to  recover  the 
same  from  defendants.  Affiant  further  says,  that 
the  said  several  defendants  have  repeatedly  declared 
that  no  court  could  reach  them  or  compel  them  to 
make  restitution  or  to  redress  the  wrongs  by  them 
committed ;  that  the  debt  due  from  the  defendant  to 
affiant  will  be  greatly  endangered  by  the  defendants 
departing  from  the  jurisdiction  of  this  Court  and 
that  the  concealment  of  the  property  of  the  defend- 
ant corporation  by  the  said  several  individual  de- 
fendants is  done,  and  has  been  done,  and  will  con- 
tinue to  be  done  in  the  future,  for  the  sole  purpose  of 
defrauding  this  affiant  and  others  of  sums  of  money 
justly  due  from  the  defendant  corporation,  and  in 
furtherance  of  the  plan,  scheme  and  conspiracy  of  the 
several  defendants  to  cheat,  to  defraud  and  to 
swindle  this  affiant  and  all  other  persons  standing  in 
a  similar  relation  to  the  defendants  herein  by  reason 
of  having  entered  into  similar  contracts  with  defend- 
ant corporation  through  and  by  and  imder  the  man- 
agement, control,  direction,  persuasion  and  induce- 
ment of  [84]  the  said  individual  defendants 
herein,  in  manner  hereinabove  set  forth  and  alleged. 
That  affiant  was  induced  to  enter  into  the  contract 
sued  upon  in  this  action  through  the  fraud,  decep- 
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tion  and  false  statements  and  representations  made 
to  her,  the  said  affiant,  by  the  defendants  Edwin  E. 
Crooker,  Harry  L.  Crooker,  Louise  E.  Crooker,  W.  P. 
Ellis  and  F.  W.  Sterling,  as  the  agents,  officers  and 
representatives  of  the  Domestic  Utilities  Manufac- 
turing Company,  committed,  practiced  and  done  and 
made  at  and  before  the  entering  into  said  contract  by 
affiant,  and  by  the  terms  of  said  contract  itself,  and 
plaintiff  has  on  numerous  occasions  heretofore  de- 
manded of  the  defendants  and  each  of  them  the  re- 
dress of  the  wrongs  done  her  by  the  defendants,  and 
each  of  them,  and  has  repeatedly  told  defendants 
that  she  would  institute  legal  proceedings  for  the  re- 
covery by  her  of  the  sums  paid  by  affiant  to  defend- 
ants under  said  contract,  and  for  damages  for  the 
breach  thereof  ;TEat  defendants  have  repeatedly  said 
to  affiant  that  no  court  could  reach  them  or  compel 
them  to  make  restitution  or  to  redress  the  wrongs  by 
them  committed  against  this  affiant  and  that  the  said 
defendants  and  each  of  them  have,  almost  from  the 
commencement  of  business  by  the  defendant  corpora- 
tion, kept  the  property  and  assets  of  said  corporation 
hidden,  secluded,  and  so  far  as  possible  out  of  the 
reach  of  process  of  courts,  and  have  kept  the  money 
of  said  corporation  and  their  own  money  in  private 
vaults  and  other  secret  places  where  the  same  could 
not  be  reached  by  the  processes  of  law,  and  that  Ed- 
win R.  Crooker,  one  of  said  defendants,  has  even 
threatened  this  affiant  with  violence  and  bodily  harm, 
if  she  made  further  attempt  to  recover  the  monies 
due  her. 

Affiant  further  says,  that  the  damages  complained 
of     [85]     resulted  from  the  breach  of  the  contract 
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herein  sued  upon  and  were  directly  caused  her  by  the 
confederation  and  conspiracy  of  the.  several  indi- 
vidual defendants  hereinabove  named,  co-operating, 
one  with  the  others,  to  cheat,  to  defraud,  and  to  swin- 
dle this  affiant  and  to  prevent  her,  the  said  affiant, 
from  doing  business  as  by  the  terms  of  said  contract 
she  had  a  right  to  do,  and  to  completely  ruin  her 
financially  and  render  her  unable  to  seek  redress 
through  the  courts  for  the  wrongs  done  her  by  the 
several  defendants. 

Affiant  further  says,  that  the  defendants,  and  each 
of  them,  have  been  guilty  of  a  fraud  in  contracting 
the  debt  and  in  incurring  the  obligation  for  which  the 
above-entitled  action  is  brought. 

Affiant  further  says,  that  the  defendants  and  each 
of  them  have  removed,  have  disposed  of  and  have 
hidden,  secreted  and  kept  in  secret  places,  the  prop- 
erty of  the  defendant  corporation,  Domestic  Utilities 
Manufacturing  Company,  and  the  property  of  each 
of  the  said  several  individual  defendants  for  a  long 
time  prior  to  this  date  with  intent  to  defraud  the 
creditors  of  the  defendant  Domestic  Utilities  Manu- 
facturing Company,  and  of  them,  the  said  several  in- 
dividual defendants,  and  particularly  to  defraud  this 
affiant. 

Affiant  further  says,  that  she  makes  this  affidavit 
under  the  provisions  of  Sections  478,  479,  480,  481, 
and  482  of  the  Code  of  Civil  Procedure  of  the  State 
of  California,  and  that  she  seeks  thereby  to  secure 
an  order  of  this  Court  for  the  arrest  of  the  defend- 
ants, Edwin  R.  Crooker,  Harry  L.  Crooker,  Louise  E. 
Crooker,  W.  P.  Ellis  and  F.  W.  Sterling,  and  their 
detention  until  they  and  each  of  them  give  security 
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or  bail  under  the  provisions  of  the  foregoing  sections 
and  under  Sections  483,  484,  485,  486,  487,  489,  490 
and  subsequent  sections  to  and  [86]  including 
Section  504  of  the  Code  of  Civil  Procedure  of  the 
State  of  California,  and  under  the  Statutes  of  the 
United  States  in  such  case  made  and  provided. 

Affiant  further  says,  that  she  is  informed  and  be- 
lieves and  upon  such  information  and  belief  says  that 
whatever  property  is  owned  or  claimed  to  be  owned 
by  the  defendants,  Edwin  R.  Crooker,  Harry  L. 
Crooker,  Louise  E.  Crooker,  W.  P.  Ellis  and  F.  W. 
Sterling,  was,  by  them  acquired  through  the  promul- 
gation and  practices  and  practices  of  fraud  and  de- 
ceit in  the  management  and  control  of  the  defendant 
Domestic  Utilities  Manufacturing  Company,  and  is 
in  fact  the  property  of  the  Domestic  Utilities 
Manufacturing  Company,  and  that  the  same  should 
be  subjected  to  the  payment  of  debts  and  obligations 
of  the  Domestic  Utilities  Manufacturing  Company. 

Affiant  further  says,  that  she  is  informed  and  be- 
lieves and  upon  such  information  and  belief  states 
the  fact  to  be  that  the  defendants,  Edwin  R.  Crooker, 
and  Harry  L.  Crooker,  are  the  prTme  and  chief  insti- 
gators and  perpetrators  of  the  deceits,  and  frauds 
done  and  practiced  by  the  Domestic  Utilities  Manu- 
facturing Company  upon  this  affiant  and  others,  and 
that  said  two  defendants  have  appropriated  to  their 
own  use  and  benefit  so  by  them  and  the  other  defend- 
ants herein  made,  done  and  practiced,  and  that  said 
Edwin  R.  Crooker  and  Harry  L.  Crooker  do  not 
abide  or  remain  in  any  one  place  for  any  considerable 
length  of  time  but  are  for  the  most  part  and  for  the 
greater  part  of  time  traveling  from  one  State  to  an- 
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other  within  the  United  States,  and  from  the  United 
States  to  foreign  countries  in  carrying  forward  the 
business  of  defendant  Domestic  Utilities  Manufac- 
turing Company  along  the  lines  and  upon  the  plans 
in  this  affidavit  set  forth  and  to  the  ends  and  purposes 
of  acquiring  money  by  deceit  and  fraud  in  the  man- 
ner more  particularly  hereinabove  set  forth.  [87] 
Affiant  further  says,  that  the  defendants  Edwin  R. 
Crooker  has  repeatedly  stated  within  the  past  sixty 
days,  to  persons  in  the  City  of  Los  Angeles,  that  he 
intended  to  go  to  England  to  remain  indefinitely. 

Affiant  further  says  that  she  is  informed  by  persons 
whom  she  believes  to  be   trustworthy   and   reliable, 
that  at  this  time  the  defendant  Edwin  R.  Crooker  is 
hiding  in  the  vicinity  of  Los  Angeles,  and  is  in  daily 
communication  wiFli  the  defendant  Louise  E.  Crooker 
at   her   home.     That    the     defendants     Edwin     R. 
Crooker,  Harry  L.  Crooker,  Louise  E.  Crooker  and 
W.  P.  Ellis  are  at  this  time  preparing  for  immediate 
departure  from  the  United  States   by   steamer   for 
Australia  with  the  intention  of  remaining  perma- 
nently out  of  the  United  States,  and  that  if  these  de- 
fendants are  not  prevented  from  sailing  and  succeed 
in  getting  out  of  the  United  States,  she  will  forever 
lose  all  opportunTfy  and  every  chance  of  securing  re- 
dress for  the  wrongs  done  to  and  the  fraud  practiced 
upon  her  by  the  defendants  herein.     She  is  further 
informed  that  the  defendant  Edwin  R.  Crooker,  to 
avoid  service  of  process  upon  him  and  to  escape  dis- 
covery by  creditors  of  said  defendant  corporation  and 
by  persons  defrauded  by  the  said  Crooker  and  tlie 
other  defendants  herein,  is  hiding  in  the  mountains 
near  the  City  of  Los  Angeles. 
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Affiant  further  says  that  her  information  concern- 
ing the  hiding  of  said  Edwin  R.  Crooker  was  gotten 
in  the  following  manner;  a  man  who  is  engaged  in 
business  in  the  City  of  Los  Angeles  called  affiant  over 
the  phone,  asked  her  if  she  were  Miss  Knudsen,  and 
whether  she  was  at  this  time  trying  to  find  the  said 
Edwin  R.  Crooker  and  others  connected  with  the 
Domestic  Utilities  Manufacturing  Company;  affiant 
replied  that  she  was  [88]  seeking  those  persons 
and  had  been  for  a  long  time;  that  the  person  speak- 
ing to  her  over  the  phone  as  above  set  forth,  said  in 
substance:  ^^I  know  where  Edwin  R.  Crooker  is,  and 
if  you  want  to  get  him,  I  can  tell  you  how  to  do  so, 
but  if  you  do  want  to  get  him,  you  will  have  to  act 
quickly  for  the  reason  that  he  and  his  family  and 
others  of  the  defendants  are  preparing  to  leave  the 
United  States,  and  are  getting  their  affairs  in  shape 
to  sail  for  Australia  in  a  very  short  time";  that  the 
said  Edwin  R.  Crooker  was  in  daily  communication 
with  his  wife  who  was  at  that  time  at  the  home  of 
said  Crooker  and  being  962  Gramercy  Drive  in  the 
City  of  Los  Angeles;  that  he  got  his  information  from 
a  member  of  his  own  family  who  was  connected  in  a 
business  way  with  the  said  Crookers  and  other  de- 
fendants herein  and  that  the  fact  of  the  connection 
of  the  said  member  of  this  family  with  said  Crookers 
had  caused  a  great  deal  of  trouble  in  his  family  and 
to  him,  and  that  for  that  reason  he  would  not  con- 
sent to  the  use  of  his  name  in  connection  with  this 
action  or  at  all,  and  stated  to  affiant  that  he  knew 
the  Crookers  to  be  very  vindictive,  and  that  he  be- 
lieved they  would  do  him  great  harm  if  they  knew 
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that  lie  had  furnished  affiant  with  information. 
Affiant  further  says  that  the  party  would  not  give 
her  his  name  and  stated  that  it  was  for  the  reasons 
above  given.  Affiant  further  says  that  the  person 
speaking  to  her  over  the  phone  told  her  that  Edwin 
R.  Crooker  was  hiding  in  the  mountains  at  some 
point  on  Mount  Wilson,  and  that  he  was  keeping 
under  cover  at  that  place  to  prevent  his  presence  in 
Los  Angeles  County  being  known.  Affiant  further 
says  that  she  has  good  reason  to  believe  that  she 
knows  who  the  person  speaking  to  her  over  the 
phone  as  above  set  forth,  is,  but  that  she  does  not 
desire  to  disclose  his  name  or  business  in  view  of 
the  statements  made  to  her  by  such  person,  and  out 
of  a  desire  not  to  cause  others  trouble  or  annoyance 
with  her  affiairs.     [89] 

Affiant  further  says  that  during  the  past  twelve 
months  she  has  repeatedly  endeavored  to  locate  the 
said  Edwin  R.  Crooker  and  Harry  L.  Crooker  and 
has  repeatedly  failed,  but  that  within  the  last  thirty 
days  she  had  a  conversation  with  a  business  man  of 
the  City  of  Los  Angeles,  and  that  the  person  re- 
ferred to  has  had  many  dealings,  and  has  done  much 
business  with  and  for  the  Domestic  Utilities  Manu- 
facturing Company;  that  said  person  w^as  reluctant 
to  give  affiant  any  information  concerning  the  said 
company  or  the  said  Crookers  and  would  not  do  so 
until  affiant  promised  him  that  she  would  not  in  any 
way  use  his  name  in  connection  with  this  litigation; 
tliat  she  did  promise  not  to  use  his  name;  that  there- 
upon the  person  referred  to  told  affiant  that  he  had 
seen  and  talked  with  Edwin  R.  Crooker  in  the  City 
of  Los  Angeles  on  or  about  the  20th  of  December, 
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1914;  that  the  said  Crooker  had  told  him  that  he  was 
preparing  to  leave  the  United  States  and  to  go  to 
England  where  he  expected  to  carry  on  business. 
Affiant  further  says  that  the  person  referred  to  at 
that  time  told  her  that  he  was  about  to  get  his  busi- 
ness matters  with  the  Domestic  Utilities  Manufac- 
turing Company  and  the  said  Crookers  fixed  up  so 
that  he  would  not  lose  anything,  and  that  he  did  not 
want  to  do  anything  that  would  make  the  Crookers 
angry  at  him,  and  feared  that  if  his  name  was  men- 
tioned it  would  cause  him  great  loss,  and  stated  that 
he  knew  the  Crookers  to  be  so  vindictive  that  they 
would  not  hesitate  to  do  him  injury  if  they  w^ere  to 
find  out  that  he  had  said  anything  about  their 
affairs.  Affiant  further  says  that  the  person  above 
referred  to  at  the  said  time  and  place  told  affiant  that 
the  said  Edwin  R.  Crooker  had  told  said  person  that 
he,  said  Crooker,  had  just  returned  to  America  from 
England  and  that  in  England  he  was  doing  an  ex- 
cellent business,  and  was  anxious  to  return  to  Eng- 
land because  on  the  day  that  the  war  broke  out, 
[90]  he,  the  said  Crooker,  was  about  to  close  a 
$100,000  deal;  that  said  Crooker  told  him  that  in 
England  the  old  business  was  very  good,  but  that 
they  were  going  to  use  the  same  old  plan  and  con- 
tract that  they  used  here  in  connection  with  the  sale 
of  clothes-washers,  ovens  and  flues,  and  in  the  United 
States  were  going  to  operate  with  new  and  different 
scheme  in  connection  with  other  articles. 

Affiant  further  says  that  at  various  times  during 
the  past  sixteen  months  she  has  tried  to  get  service 
upon  Edwin  R.  Crooker  and  Harry  L.  Crooker  in  an 
effort  to  get  redress  for  the  wrongs  done  her  through 
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the  court,  but  that  in  each  instance  the  said  Crookers 
have  eluded  service  and  have  departed  from  the 
places  where  she  sought  to  prosecute  actions  against 
them  before  service  could  be  had  upon  them,  and  in 
this  regard  says,  that  in  December  1913  she  em- 
ployed attorneys  and  paid  them  for  their  services  in 
the  preparation  of  the  suit  against  the  said  Edwin 
R.  Crooker  and  Harry  L.  Crooker  in  the  City  of 
Washington,  D.  C;  that  during  the  hearing  which 
was  being  conducted  by  the  Honorable  W.  H.  Lamar, 
and  Assistant  Attorney  General  of  the  United 
States,  the  said  Edwin  R.  Crooker  was  given  evi- 
dence before  the  said  Lamar;  that  said  hearing  was 
continued  at  the  noon  recess  and  in  the  midst  of  the 
giving  of  testimony  by  said  E.  R.  Crooker,  that  affi- 
ant had  prepared  an  action  against  the  said  Crookers 
and  was  nearly  ready  to  file  and  serve  said  action 
upon  the  said  Crookers,  and  that  as  affiant  believes 
the  said  Edwin  R.  Crooker  became  aware  of  her 
intentions  in  that  regard  and  immediately  left  the 
City  of  Washington  and  did  not  return  to  conclude 
his  evidence  at  said  hearing,  and  affiant  was  unable 
to  locate  the  said  Crooker  or  the  said  Harry  L. 
Crooker  again  until  January  1914;  that  on  said  last 
mentioned  date  the  said  Edwin  R.  Crooker  and  the 
said  Harry  L.  Crooker  w^ere  in  the  City  [91] 
of  New  York,  that  affiant  learned  of  their  presence 
in  said  city,  that  affiant  employed  counsel,  and  in 
conjunction  wdth  others  who  had  employed  an  at- 
torney by  the  name  of  Hammerman,  caused  a  suit 
to  be  prepared  for  filing  and  service  upon  the  said 
Crookers  in   tbe  said   Citv  of  New  York:  that  as 
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affiant  believes  the  said  Edwin  R.  Crooker  and  Harry 
L.  Crooker  again  learned  that  suit  was  about  to  be 
commenced  against  them,  and  that  said  Crookers 
either  left  the  City  of  ISTew  York  or  concealed 
themselves  therein  and  service  could  not  be  had  upon 
them,  nor  could  they  be  found  thereafter.  Affiant 
further  says  that  in  October  1913  the  said  Edwin  R. 
Crooker  and  Harry  L.  Crooker  were  in  the  City  of 
New  York,  that  at  that  time  plaintiff  met  said 
Crookers  in  said  City  of  New  York;  that  she  em- 
ployed James  W.  Osborn,  an  attorney  at  law,  and 
through  him  attempted  to  secure  a  settlement  or 
recovery  from  the  said  Crookers,  that  affiant  and  said 
Osborne  had  a  conference  with  Lucius  Varney,  who 
at  that  time  represented  the  said  Edwin  R.  Crooker 
and  Harry  L.  Crooker  as  their  attorney,  and  that 
immediately  after  the  said  conference  the  said 
Ci"ooker&  disappeared  and  affiant  was  unable  to 
either  get  settlement  or  to  get  service  in  either  pro- 
ceedings against  them.  Affiant  further  says  that 
for  more  than  six  months  she  has  had  in  her  employ 
an  attorney  in  the  City  of  Los  Angeles,  and  that 
every  effort  possible  has  been  made  to  locate  the  said 
Edwin  R.  and  Harry  L.  Crooker  to  the  end  that 
legal  proceedings  might  be  commenced  against  them 
in  connection  with  the  Domestic  Utilities  Manufac- 
turing Company  in  favor  of  this  affiant;  that  all 
efforts  to  locate  the  said  Crookers  or  to  get  service 
upon  them  has  been  unavailing,  and  that  unless 
affiant  is  able  to  get  service  on  said  Edwin  R,  and 
Harry  L.  Crooker  at  this  time,  and  before  their  de- 
parture from  the  United  States  she  fears  that  she 
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will  never  be  able  to  recover  her  money  or  any  re- 
dress for  the  wrongs  done  her  by  the  said  [92] 
Crookers  and  the  said  defendants  herein.  Affiant 
further  says  that  at  all  times  since  about  December 
1913,  affiant  has  retained  and  kept  employed  M. 
Walton  Hendey,  an  attorney  in  the  City  of  Washing- 
ton for  the  purpose  and  to  the  end  of  apprehending 
and  procuring  service  of  process  upon  the  said 
Edwin  R.  and  Harry  L.  Crooker  should  they  make 
their  appearance  in  said  City  of  Washington  or  in 
that  vicinity;  that  said  Hendey  has  been  unable  dur- 
ing all  said  time  to  find  the  said  Crookers  in  said 
city  or  to  learn  of  their  presence  in  the  east  and  as 
affiant  is  informed  and  believes,  she  states  the  fact  to 
be  that  both  said  Edwin  R.  Crooker  and  said  Harry 
L.  Crooker  have  for  the  past  year  been  out  of  the 
United  States  and  in  foreign  countries. 

Affiant  further  says  that  she  has  realized  no 
profits  and  has  had  no  benefits  whatever  either 
financially  or  otherwise  from  the  sale  of  contracts  in 
connection  with  the  business  of  Domestic  Utilities 
Manufacturing  Company,  and  has  made  nothing  by 
the  transaction,  either  in  money  or  property  or 
otherwise;  that  her  relations  with  said  Domestic 
Utilities  Manufacturing  Company  has  been  a  source 
of  constant  worry,  distress,  embarrassment  and 
financial  loss;  that  as  soon  as  she  learned  of  the  real 
purposes  and  practices  of  the  said  Domestic  Utilities 
Manufacturing  Company  and  its  officers,  the  in- 
dividual defendants  hereinabove  named,  she  ceased 
trying  to  do  business  under  her  said  contract  and 
immediately  sought  by  every  means  at  her  hand  to 
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reimburse  persons  who  had  lost  in  said  enterprise 
at  her  solicitation,  and  that  she  had  devoted  her 
entire  time  during  the  past  sixteen  months  to  the 
business  of  correcting  and  undoing  the  error  made 
by  her  in  engaging  in  said  business  and  in  reim- 
bursing those  who  lost  in  said  enterprise  through 
her  influence  and  in  trying  to  bring  the  said  Domes- 
tic Utilities  Manufacturing  [93]  Company  and 
the  other  defendants  herein  to  justice.  Affiant 
further  says  that  she  sold  a  number  of  contract  and 
took  the  promissory  notes  of  the  purchasers  for  the 
said  contracts  and  washers  sold  by  her,  and  paid  to 
the  Domestic  Utilities  Manufacturing  Company  in 
money  that  company's  proportion  of  the  proceeds 
of  said  sales,  and  that  she  has  in  every  instance  so 
far  as  her  financial  ability  would  permit,  reimburse 
such  purchasers  in  money,  where  money  was  paid, 
and  has  canceled  and  redelivered  said  notes  where 
notes  were  given,  and  when  she  became  unable  fur- 
ther to  reimburse  said  purchasers  in  money,  has 
executed  her  own  note  and  other  obligations,  and  has 
agreed  to  repay  and  reimburse  each  and  every  pur- 
chaser from  her,  and  is  paying  large  sums  in  inter- 
est on  obligations  so  given  by  her.  That  in  other 
instances  she  has  reimbursed  said  purchasers  to  the 
extent  of  all  money  or  other  thing  of  value  received 
by  her  and  has  obligated  herself  to  reimburse  the 
amounts  or  portion  that  went  to  said  Domestic 
Utilities  Manufacturing  Company. 

Affiant  further  says  that  at  the  time  of  the  pur- 
chase of  said  contract  and  said  washers  by  her  she 
dealt  directly  with  the  said  Edwin  R.  Cfooker  and 
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Harry  L.  Crooker;  that  while  her  contract  bears 
upon  its  face  the  statement  that  she  purchased  said 
contract  from  Elizabeth  Borglum  as  sales  agent,  the 
truth  is  that  she  did  not  buy  said  contract  from  said 
Elizabeth  Borglum,  but  that  the  said  Edwin  R. 
Crooker  at  the  time  of  said  execution  of  contract 
explained  to  affiant  that  she  was  on  the  line  of  said 
Elizabeth  Borglum  and  that  a  woman  who  w^as  at 
that  time  closely  associated  with  the  buisness  of 
Domestic  Utilities  Manufacturing  Company  and  as 
plaintiff  believes  was  in  the  employ  of  said  company 
and  said  Crookers,  Mrs.  E.  J.  Cayce,  by  name, 
brought  said  Elizabeth  Borglum  or  some  person  rep- 
resented [94]  to  be  Elizabeth  Borglum,  and 
stated  to  affiant  that  it  made  no  difference  to  affiant 
who  signed  said  contract  as  sales  agent,  and  that 
while  it  was  the  company  with  whom  she  was  deal- 
ing, they  never  appeared  in  the  contracts  as  making 
the  sale,  and  that  the  said  Mrs.  Borglum  would  sign 
the  contract  as  sales  agent  to  affiant;  that  there- 
upon the  said  Edwin  R.  Crooker  explained  to 
affiant  that  the  officers  and  members  of  the  Domes- 
tic Utilities  Manufacturing  Company  had  agreed 
among  themselves  that  none  of  them  would  sign  said 
contract  as  sales  agent  because  they  were  all  en- 
gaged in  different  departments  of  the  business  and 
came  in  contact  with  prospective  purchasers  and 
that  it  would  be  impossible  for  them  to  know  who  in 
fact  procured  the  sale,  and  that  the  agreement  as 
above  set  forth  was  made  to  prevent  any  contention 
or  disputes  among  the  members  of  the  said  corpora- 
tion  as   to   who   was   entitled   to   any   given   sale. 
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Affiant  further  says  that  she  believes  said  explana- 
tions were  made  for  the  sole  purpose  of  allaying  any 
suspicion  that  affiant  might  have  had  that  there  was 
anything  irregular  or  illegal  about  their  said  busi- 
ness, and  to  take  advantage  of  a  legal  position  which 
was  not  at  the  time  understood  by  affiant,  and  for 
the  purpose  of  legally  fixing  responsibility  upon  each 
purchaser  of  a  contract  as  a  party  to  an  illegal 
transaction.  Affiant  further  says  that  she  never 
suspected  that  such  was  the  case  or  learned  that  such 
was  a  principle  of  law  until  about  October  1913,  when 
in  conversation  with  Harry  L.  Crooker  the  said 
Harry  L.  Crooker  said  to  affiant  that  affiant  could  not 
get  redress  because  if  she  undertook  to  bring  suit 
against  the  company  or  them  she  would  have  to 
bring  it  in  California,  and  that  by  the  laws  of  Cali- 
fornia, affiant  was  just  as  guilty  of  wrongdoing  as 
were  defendants  herein  and  that  they  could  show  that 
fact  by  the  form  of  her  contract.     [95] 

Affiant  further  says  that  Edwin  R.  Crooker,  Harry 
L.  Crooker,  Louise  E.  Crooker,  W.  P.  Ellis  and  F.  W. 
Sterling  have  at  all  times  since  the  organization  of 
the  Domestic  Utilities  Manufacturing  Company  had 
alDSolute  control,  management  and  domination  of  the 
a:ffairs  of  said  corporation,  and  have  been  the  in- 
stigators, framers  and  molders  of  all  its  policies, 
schemes  and  plans  and  have  each  and  all  personally 
participated  therein.  That  the  defendants  Edwin  R. 
Crooker  and  Harry  L.  Crooker  have  assumed  and 
have  acted  in  the  capacity  of  chief  managers  and 
directors  of  all  the  affairs  of  said  corporation  from 
its  beginning,  and  that  at  all  times  when  the  said 
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Edwin  R.  Crooker  and  Harry  L.  Crooker  were  away 
from  the  head  office  in  Los  Angele^,  defendants 
Louise  E.  Crooker,  W.  P.  Ellis  and  F.  W.  Sterling- 
were  left  in  charge  and  direction  of  the  affairs  of  said 
corporation.  Affiant  further  says  that  each  and 
all  of  said  defendants  have  been  personally  and 
equally  active  in  hiding  and  secluding  the  property 
of  said  corporation  to  prevent  recovery  by  persons 
who  w^ere  wronged  by  said  defendants. 

Affiant  further  says  that  she  is  informed  and  be- 
lieves and  upon  such  information  and  belief  states 
the  fact  to  be,  that  as  fast  as  money  was  taken  in 
or  property  was  acquired  in  the  name  of  and  through 
the  agency  of  said  corporation  as  the  result  of  the 
operations  of  the  individual  defendants  herein, 
all  said  money  was  divided  among  the  said  several 
individuals  above  named  and  that  all  property  ac- 
quired was  either  divided  between  them  and  among 
them  or  the  title  thereto  obscured  and  lodged  in 
fictituous  names  to  avoid  detection  and  to  prevent 
the  public  records  from  showing  ownership  of  any 
property  whatever  in  the  name  of  the  defendant  cor- 
poration or  in  any  of  the  defendants;  [96]  that 
as  plaintiff  is  informed  and  believes  the  Domestic 
Utilities  Manufacturing  Company  has  no  property 
in  its  name  or  upon  which  the  taxes  are  paid  in  its 
name,  and  has  no  money  or  securities  that  could  be 
reached  by  the  process  of  this  court  except  such 
money  and  property  as  is  kept  hidden  and  secluded 
and  under  the  direct  control  and  dominion  of  the 
individual  defendants  herein;  that  affiant  has  caused 
careful  and  diligent  search  to  be  made  in  and  among 
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the  public  records  of  Los  Angeles,  California,  and 
that  no  property  is  disclosed  by  said  records  that 
stand  in  the  name  of  the  Domestic  Utilities  Manu- 
facturing Company,  or  in  the  name  of  any  of  the  de- 
fendants herein,  except  two  small  pieces  of  property 
standing  in  the  name  of  Harry  L.  Crooker,  one  of 
the  assessed  valuation  of  $120.00'  and  the  other  of  the 
assessed  valuation  of  $1,150.00'. 

Affiant  further  says  that  in  November  or  Decem- 
ber 1913,  in  the  City  of  New  York,  affiant  was  im- 
portuning the  defendant  Harry  L.  Crooker  to  treat 
her  fairly  and  to  do  the  fair  and  right  thing  by  other 
persons,  and  affiant  stated  to  said  Crooker  that  un- 
less they  did  do  so  they  would  have  to  answer  in  suits 
at  law;  that  thereupon  the  said  Harry  L.  Crooker 
drew  from  his  pocket  a  large  roll  of  money  and  said 
to  affiant,  '*You  have  not  any  money  and  we  have 
enough  money  to  buy  any  judge  or  jury  in  the  United 
States,  and  what  are  you  going  to  do  about  it";  that 
on  another  occasion,  the  exact  date  of  which  affiant 
cannot  state,  affiant  was  in  conversation  with  the  said 
Edwin  R.  Crooker,  and  was  demanding  redress  of 
the  wrongs  done  her,  and  the  said  Edwin  R.  Crooker 
said  to  affiant,  ''Every  man  [97]  has  his  price, 
and  you  can  buy  him  if  you  have  the  money,  and  we 
have  the  money." 

Further  affiant  saith  not. 

ELIZABETH  KNUDSEN, 
Subscribed  and  sworn  to  before  me  this  23d  day  of 
January,  1915. 

ANDREW  M.  STRONG. 
Notary  Public  in  and  for  Los  Angeles  County,  State 
of  California. 


vs.  Elizabeth  Knudsen.  105 

[Endorsed] :  Civ.  No.  363.  In  the  District  Court 
of  the  United  States,  Southern  District  of  Califor- 
nia, Southern  Division.  Elizabeth  Knudsen,  Plain- 
tiff, vs.  Domestic  Utilities  Manufacturing  Company 
(a  Corporation),  Edwin  R.  Crooker,  Harry  L. 
Crooker,  Louise  E.  Crooker,  W.  P.  Ellis  and  F.  W. 
Sterling,  Defendants.  Affidavit  to  Obtain  Order  for 
Arrest  of  Defendants.  Filed  Jan.  26,  1915.  Wm. 
M.  Van  Dyke,  Clerk.  By  Leslie  S.  Colyer,  Deputy. 
[98] 

Exhibit '  *  A'  '—Agent 's  Contract. 

THIS  INDENTURE,  made  and  entered  into  by 
and  between  the  DOMESTIC  UTILITIES  MANU- 
FACTURING COMPANY,  a  corporation  organized 
under  the  laws  of  the  State  of  California,  party  of 
the  first  part,  hereinafter  called  '^Company,''  and  E. 
Knudsen,  residing  at  Los  Angeles,  County  of  Los 
Angeles,  State  of  California,  party  of  the  second 
1909,  for  improvements  clothes  pounders,  and 
part,  hereinafter  called  ^^ Agent." 

1.  WITNESSETH:  That  whereas,  the  afore- 
said '' Company"  is  now  the  owner  of  all  the  right, 
title  and  interest  in  Letters  Patent  of  the  United 
States  bearing  number  930,733,  granted  August  10, 
1909,  for  improvements  in  clothes  pounders,  and 
known  on  the  market  as  the 

VACUUM  CLOTHES-WASHER 
and  Letters  Patent  Number  907,  102,  granted  DE- 
CEMBER   THE    15TH,    1908,    FOR    IMPROVE- 
MENTS IN  OVENS,  and  known  on  the  market  as 
the 
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FOUR  B  OVEN 

2.  And,  whereas,  the  said  ^^ Agent,"  hereinafter 
named,  is  desirous  of  obtaining  the  right  to  sell  said 
Washers  and  Ovens  and  flues  for  said  Ovens, 

3.  Now,  therefore,  to  whom  it  may  concern,  be  it 
known  that  for  and  in  consideration  of  Five  Thou- 
sand Dollars  ($5,000.00)  this  day  paid  to  the  ^^  com- 
pany," the  receipt  of  which  is  hereby  acknowledge, 
the  said  ^^ Company"  has  sold  unto  the  said  '^ Agent" 
1667  Vacuum  Clothes  Washers — Four  B  Oven  Flues. 

4.  The  said  '^ Agent"  may,  if  he  so  desires,  re- 
serve and  work,  ONE  AT  A  TIME,  any  number  of 
towns,  townships,  or  counties  in  which  to  retail 
Family  Rights  for  said  Washers,  Ovens  and  Flues 
to  others  for  use,  WITH  THE  PROVISO  that  the 
said  '^ Agent"  [90]  shall  comply  with  the  agree- 
ments herein  mentioned,  and  shall,  on  the  day  that  he 
or  his  subagents  ENTER  SAME,  send  WRITTEN 
NOTICE  to  the  said  '^Company"  by  SPECIAL  DE- 
LIVERY or  TELEGRAM,  of  his  desire  and  inten- 
tion to  reserve  said  town,  township,  or  county,  he 
may  reserve  the  same  to  the  exclusion  of  any  other 
subsequent  owner  of  an  Agent's  Contract,  not  then 
retailing  said  Family  Rights  therein.  Said 
^' Agent"  shall  also  have  the  right  to  sell  said  Family 
Rights  in  any  unreserved  town,  township,  or  county 
in  the  United  States  and  Territories  thereof. 

5.  If  two  or  more  Agents  enter  a  town,  township, 
or  county  on  the  same  day,  then,  in  that  event,  the  no- 
tice of  reservation  FIRST  RECEIVED  by  the  said 
*' Company"  shall  constitute  PRIOR  claim  to  said 
territory. 
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6.  The  said  ^^ Agent"  further  agrees  not  to  enter 
into  any  territory  reserved  by  another  agent  TO  RE- 
TAIL SAID  FAMILY  RIGHTS  for  use  therein, 
without  the  full  sanction  and  co-operation  of  the 
agent  then  working  in  such  territory,  and  said  CON- 
SENT MUST  BE  IN  WRITING. 

7.  It  is  expressly  understood  that  in  order  to  hold 
the  reservation  to  any  territory,  the  said  ^^ Agent" 
must  sell  in  said  reserved  territory  under  his  Con- 
tract at  retail,  not  less  than  fifty  (50)  of  said  Family 
Rights  in  the  aggregate  of  said  Washers,  Ovens  or 
Flues,  each  and  every  thirty  (30)  days  after  enter- 
ing said  territory. 

8.  If  for  any  reason  the  right  to  any  town  or 
county  reserved  by  the  said  *' Agent"  is  FOR- 
FEITED, the  same  shall  revert  to  the  said  '^Com- 
pany" and  may  in  like  manner  be  retained  by  an- 
other agent  upon  consent  of  the  said  ^^ Company." 

9.  It  is  expressly  understood  that  the  said 
*' Agent"  shall  not  have  the  right  to  retain  a  town, 
township,  or  county  of  over  one  hundred  thousand 
(100,000)  population.     [100] 

10.  The  said  ''Agent"  shall  have  the  right  to  ap- 
point FIFTY  (50)  SUBAGENTS  to  retail  the  said 
Family  Rights  for  said  Washer,  Oven  and  Flue  (said 
subagents'  duties  are  fully  outlined  in  blanks  fur- 
nished for  that  purpose  by  the  said  ''Company"  and 
are  to  be  filled  out  by  said  subagents  and  said  em- 
ployer) and  said  "Agent"  SHALL  NOT  SELL 
NOR  PERMIT  HIS  SUBAGENTS  TO  SELL  any 
Family  Right  for  less  than  Three  Dollars  and  Fifty 
Cents    ($3.50)    for    each    Washer;    Four    Dolhirs 
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($4.00)  for  each  No.  1  Oven;  Five  Dollars  ($5.00) 
for  each  No.  2  Oven  and  Two  Dollars  ($2.00)  for 
each  Flue. 

11.  Each  purchaser  of  a  Family  Right  is  entitled 
to  have  other  Ovens,  Washers  and  Flues  from  the 
^^ Company"  or  the  said  ^^ Agent"  for  his  or  her  own 
family  use  at  Three  Dollars  ($3.00)  for  No.  1  Oven; 
Three  Dollars  and  Fifty  Cents  ($3.50)  for  No.  2 
Oven;  One  Dollar  and  Fifty  Cents  ($1.50)  per 
Washer  (without  handle)  and  One  Dollar  and 
Twenty-five  Cents  ($1.25)  per  Flue,  cash  with  or- 
der, and  to  each  purchaser  of  a  Family  Right  shall 
be  given  one  Oven  or  Washer  or  Flue  by  the  said 
'^ Agent"  but  to  no  other  person  or  persons.  The 
said  ^^ Agent"  shall  report  to  the  ''^Company"  in 
writing,  once  every  thirty  (30)  days,  from  the  date 
of  this  instrument  the  name  and  address  of  each  pur- 
chaser of  a  Family  Right  sold  by  himself  or  by  his 
subagents. 

12.  Neither  shall  the  said  *^ Agent"  nor  any  one 
under  him  manufacture  the  said  washer  or  Flue,  nor 
cause  the  same  to  be  done,  and  the  ' '  company  hereby 
agrees  to  hereafter  furnish  the  said  ^^ Agent"  with 
said  Washers,  Ovens  and  Flues  at  One  Dollar 
($1.00)  per  washer  (without  handle).  One  Dollar 
$1.00)  per  Flue;  Two  Dollars  and  Twenty-five  cents 
($2.25)  for  each  No.  1  Oven;  Three  Dollars  ($3.00) 
for  each  No.  2  Oven,  F.  O.  B.  cars  Los  Angeles,  Cal.^ 
Lauderdale,  Miss.,  or  the  ^* Company's"  nearest  ship- 
ping point;  the  same  to  be  determined  by  the  ^^ Com- 
pany," to  be  paid  for  Avhen  ordered.     [101] 

13.  The  said  '^ Agent"  shall  have  the  right  to  sell 
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unto  others  wholesale  lots  of  said  Washers  and  Flues 
at  the  prices  hereinafter  named,  and  upon  the  FOL- 
LOWING CONDITIONS : 

14.  Upon  the  first  sale  made  by  the  said  ^^ Agent" 
of  a  wholesale  lot  of  Washers  or  Flues  of  the  same 
size  as  the  one  purchased  herewith,  he  may  deliver 
unto  the  purchaser  the  Washers  or  Flues  received 
herewith,  and  shall  issue  to  the  said  purchaser  a  con- 
tract identically  the  same  as  this  one,  and  he  shall  be 
entitled  to  retain  the  entire  amount  received  from 
such  sale. 

15.  The  said  '^  Agent"  may  make  as  many  sales  at 
wholesale  as  he  may  successfully  solicit,  upon  such 
parties  signing  a  contract  in  every  wa^ry  IDENTI- 
CAL WITH  THIS  CONTRACT,  which  has  been 
printed  upon  forms  for  and  by  the  said  *^ Company" 
and  duly  approved  by  its  officers  at  the  following 
prices : 

Fifty    (50)    Vacuum    Clothes- Washer^    or 

seven-^Ye  (75)  Four  B  Oven  Flues  for.$  150.00 

One  hundred  sixty-seven  (167)  Vacuum 
Clothes- Washers  or  tw^o  hundred  fifty 
(250)  Four  B  Oven  Flues  for 500.00 

Three  hundred  thirty-four  (334)  Vacuum 
Clothes- Washers  or  Five  Hundred 
(500)  Four  B  Oven  Flues  for 1000.00 

Eight  Hundred  thirty-four  (834)  Vacuum 
Clothes- Washers  or  twelve  hundred 
fifty  (1250)  Four  B  Oven  Flues  for.  .   2500.00 

Sixteen  hundred  sixty-seven  (1667)  Vacuum 
Clothes-Washers  or  two  thousand  five 
hundred  (2500)  Four  B  Oven  Flues.  .  .   5000.00 
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16.  The  said  ''Company"  hereby  agrees  with  the 
said  ''Agent"  that  for  each  sale  of  Washers  and 
Fhies  made  by  the  said  "Agent"  of  any  of  the  lots 
of  Washers  and  Flues  above  specified  and  at  the 
prices  stated;  it  will  allow  him  a  commission  upon 
such  sales  as  shown  in  tables  following:     [102] 

Size  of  different  sales  of  Washers  made 
by  the  said  "Agent" $150     $500     $1,000     $2,500     $5,000 

Commissions  due  the  said  "Agent".... $100     $333     $    666     $1,666     $3,333 
Size  of  different  sales  of  Flues  made 

by  the  said  "Agent" $150     $500     $1,000     $2,500     $5,000 


Commissions  due  the  said  "Agent" $75     $250     $    500     $1,250     $2,500 

16A.  Besides  the  commission  indicated  in  above 
table  the  said  "Agent"  shall  receive  the  said  "Com- 
pany's" part  on  all  sales  at  wholesale  and  increase  of 
said  sales  resulting  from  the  sales  of  the  aforesaid 
$150.00,  $500.00,  and  $1000.00,  and  $2500.00  sales  at 
wholesale  (LESS  THE  MONEY  DUE  THE  "COM- 
PANY" FOR  WASHERS  AND  FLUES)  ;  that  is 
to  say,  IN  THE  LINE  OF  SUCCESSION  TO 
SUCH  SALES  and  in  consideration  of  his  having 
purchased  a  $5000.00  wholesale  lot  of  the  aforesaid 
articles,  provided,  however,  that  no  line  of  succession 
shall  accrue  to  the  holder  of  this  contract  unless  the 
initial  or  first  sale  is  made  to  the  purchaser  by  him, 
the  said  ^' Agent,"  through  his  own  or  the  solicitation 
of  his  subagent  or  agents  in  his  line  of  succession; 
and  solicitation  of  the  purchaser  to  have  originated 
through  the  said  '* Agent,"  his  subagents  or  agents  of 
his  line  of  succession,  and  no  agent  shall,  through 
any  act  or  sale,  divert  any  agent  in  the  line  of  suc- 
cession of  another  agent  to  his  own  line  of  succession, 
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through  the  sale  of  any  larger  wholesale  lots  of  said 
articles. 

17.  The  ''Agent"  shall  also  have  the  right  to 
sell  for  the  ''Company,"  said  Washers,  Ovens  and 
Flues  at  wholesale  anywhere  in  the  United  States 
and  Territories  thereof  (except  in  territory  reserved 
by  another  agent) .  Prices  and  conunissions  on  same 
are  shown  in  the  follow^ing  tables:     [103] 

WASHERS. 


Quantity.    Prices. 


1 

6 

12 

24 

48 


$3.00 
2.50  each 
2.00  each 
1.75  each 
l.-oO  each 


Agent's  Com- 
mission. 

$2.00 

1.5Q  each 

1.00  each 

.75  each 

.50  each 


FLUES. 

Quantity.    Prices. 
1       $1.75 

1.50  each 
1.35  each 
1.25  each 
1.15  each 


6 
12 
24 

48 


Agent's  Com- 
mission. 

0.75 

.50  each 

.35  each 

.35  each 

.25  each 


NO.  1  OVENS. 


NO.  2  OVENS. 


Quantity.    Prices. 

1       $3.75 

6  3.25  each 
12  3.00  each 
24  2.75  each 
48    2.50  each 


Agent's  Com- 
mission. 

$1.50 

1.00  each 

.75  each 

.50  each 

.35  each 


Quantity.    Prices. 

1       $4.50 

6  4.00  each 
12  3.75  each 
24  3.50  each 
48    3.25  each 


Agent's  Com- 
mission. 

1.50 

1.00  each 
.75  each 
.50  each 
.35  each 


18.  In  making  sales  shown  in  the  above  table,  the 
"Agent"  shall  use  printed  form  called  "Retail  Con- 
tract," a  copy  of  which  is  shown  on  back  of  this 
"Agent's  Contract." 

19.  The  "Agent"  may  also  sell  (in  unreserved 
territory)  any  number  of  said  Washers,  Ovens  and 
Flues  above  48  for  retail  purposes,  the  prices  and 
commissions  to  be  determined  by  the  "Company." 

20.  The  said  "Agent"  shall  make  a  FULL  AND 
COMPLETE  REPORT  TO  THE  "COMPANY" 
by  registered  letter,  of  each  and  every  sale  of  said 
articles  made  under  any  Wholesale  or  Retail  Con- 
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tract,  at  once  after  completion,  of  same,  giving  name 
of  purchaser,  his  address  and  occupation,  and  said 
report  shall  state  in  full  what  was  taken  in  payment 
for  same,  and  the  portion  due  the  ''Company'' 
(which  is  the  full  amount  thereof  less  the  ''Agent's" 
commission  as  stated),  shall  accompany  said  report 
and  must  be  paid  in  cash.     [104] 

A  failure  on  the  part  of  the  "Agent"  to  send  to 
the  "Company"  the  amount  due  the  "Company"  for 
each  sale  so  made  by  him  will  be  held  by  the  "Com- 
pany" to  be  breach  of  trust. 

21.  The  "Agent"  shall  sell  no  wholesale  lots  of 
said  articles  without  the  full  price  therefor  being 
paid,  nor  shall  the  said  "Agent"  sell  the  same  in  his 
own  name  unto  any  person  or  persons  previously 
solicited  by  any  other  agent  or  his  subagent  or  his 
subagents  unless  he  shall  compensate  such  agent  (the 
term  "Such  Agent"  refers  to  the  agent  who  first 
solicited  the  purchaser)  with  a  portion  of  the  com- 
mission that  would  have  been  due  "such  agent"  had 
"such  agent"  closed  such  sale,  which  shall,  in  the 
absence  of  an  agreement,  be  fifty  per  cent  (50%) 
PROVIDED  "Such  Agent"  be  a  $5000.00  or 
$2500.00  contract  owner,  otherwise  the  Agent  who 
closes  said  sale  and  the  Agent  who  first  solicited  the 
purchaser,  shall  divide  equally  between  the^  the 
profit  that  would  have  accrued  to  the  owner  of  the 
smaller  contract  of  the  two,  had  he  closed  said  sale 
under  his  contract,  the  "COMPANY"  to  receive  the 
remainder. 

22.  If  any  other  arrangement  he  entered  into  be- 
tween the  owner  of  this  contract  and  Such  Agent 
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(the  term  ^^Such  Agent"  refers  to  the  agent  who 
first  solicited  the  purchaser)  it  shall  provide  for  the 
payment  to  the  ^^ Company"  of  the  amount  due  the 
** Company"  as  above  stated. 

23.  All  monies  due  the  ^^ Company"  must  be  sent 
by  draft,  post  office  or  express  money  order,  and  will 
positively  not  be  accepted  if  sent  otherwise. 

24.  Showing  one  or  all  of  the  above-named  arti- 
cles in  operation  and  making  an  appointment  to  ex- 
plain the  business  shall  constitute  a  solicitation.  It 
is  clearly  understood  that  a  solicitation  shall  be  oper- 
ative until  one  sale  is  closed,  but  no  longer.     [105] 

25.  The  said  ''Agent"  shall  not  directly  or  indi- 
rectly accept  any  other  agent's  or  subagent's  Whole- 
sale Prospects  or  transfer  his,  or  his  subagent's 
Wholesale  Prospects,  nor  conspire  against  the 
''Company"  in  any  manner  whatever,  and  shall  not 
employ  as  a  subagent,  directly  or  indirectly,  any 
owner  of  an  agency,  thus  depriving  the  '* Company" 
of  what  it  would  have  received  had  the  sale  been 
closed  by  the  agent  soliciting  the  said  prospect,  and 
had  said  conspiracy  not  been  entered  into. 

26.  The  "Agent"  agrees  to  submit  on  demand  of 
the  Company,  on  suitable  blanks  furnished  by  the 
Company,  a  full  and  complete  statement  sworn  to  by 
him  and  by  the  purchaser  of  any  wholesale  lot  of 
washers  or  flues,  of  the  true  amount  of  money  paid 
and  received  and  all  transfers  or  representatives  of 
value  delivered  or  received  for  such  sales  of  such 
articles  and  rights  granted  under  any  contract  pur- 
chased by  him,  or  transferred  or  sold  by  him. 

27.  The  "Agent"  further  agrees  that  at  all  times 
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he  will  conduct  the  business  of  selling  the  said  Wash- 
ers, Ovens  and  Flues,  and  Family  Eights  for  same, 
in  a  business  like  manner  and  use  his  utmost  en- 
deavor to  introduce  and  sell  the  same  to  actual  users 
thereof,  and  he  hereby  agrees  that  he  will  relinquish 
the  right  granted  him  to  any  territory  he  may  at  that 
time  be  in  possession  of  (upon  demand  made  upon 
him  by  the  '^ Company")  if  he  fails  to  sell  less  than 
fifty  (50)  Family  Rights  in  the  aggregate  for  said 
Washers,  Ovens  and  Flues,  each  and  every  thirty 
(30)  days  as  above  mentioned. 

28.  It  is  clearly  understood  that  the  '' Company" 
SHALL  NOT  BE  RESPONSIBLE  IN  ANY 
MANNER  WHATEVER  FOR  COLLECTION  OF 
ANY  OF  THE  AFORESAID  COMMISSIONS 
DUE  SAID  ^^ AGENT." 

29.  In  making  sale  of  this  or  any  of  the  within 
named  Wholesale  lots  of  Washers,  Ovens  and  Flues, 
four  contract  forms  must  be  [106]  filled  out,  one 
(1)  to  be  retained  by  the  purchaser,  three  (3)  to  be 
sent  to  the  ''Company,"  and  on  apprroval  by  the 
''Company"  its  seal  will  be  placed  on  the  same,  one 
of  which  will  be  sent  to  the  purchaser  (in  exchange 
for  the  one  held  by  him),  one  to  the  salesman,  and 
one  to  be  placed  on  file  in  the  offices  of  the  "Com- 
pany." 

30.  The  said  "Agent"  shall  have  the  right  (if 
he  so  desires)  to  have  said  Ovens  made  for  Retail 
and  Wholesale  purposes  with  the  proviso ;  that  the 
Flues  used  in  said  Ovens  shall  be  purchased  from 
the  "Company"  at  One  Dollar  ($1.00)  each,  F.  0.  B. 
cars,  Los  Angeles,  Cal.,  Lauderdale,  Miss.,  or  the 
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^^ Company's"  nearest  shipping  point;  the  same  to  be 
determined  by  the  '^Company,"  cash  with  order, 
said  Ovens  must  be  of  the  same  construction  and  ma- 
terial as  those  furnished  now  and  hereafter  by  the 
'^Company,"  and  the  Agent  agrees  to  report  to  the 
^^ Company"  all  of  such  ovens  made  by  or  for  him. 

31.  The  said  ^^ Agent"  agrees  to  POST,  IN- 
FORM AND  EDUCATE  ALL  PERSONS  TO 
WHOM  HE  MAY  SELL  FAMILY  RIGHTS  AND 
ALL  PERSONS  HE  MAY  APPOINT  AS  SUB- 
AGENTS  OR  PERSONS  TO  WHOM  HE  MAY 
SELL  SAID  ARTICLES  AT  WHOLESALE  so 
that  they  may  fully  understand  and  know  how  to 
operate  the  said  Washer,  Oven  and  Flue  to  the  best 
possible  advantage  that  their  labors  may  be  profit- 
able. 

32.  Neither  the  ''Company"  nor  any  member  of 
it  shall  be  responsible  for  said  instructions,  and  the 
said  ''Agent"  hereby  agrees  to  remain  under  his 
instructor  or  educator  until  he  is  posted,  informed 
and  educated  as  above  stated. 

33.  The  "Company"  shall  not  be  responsible  in 
any  manner  for  any  agreements  that  said  "Agent" 
or  his  subagents  may  make  which  do  not  exist  in  this 
document;  and  the  said  "Agent"  shall  have  all  the 
profits  derived  from  the  sales  of  said  Family  Rights 
sold  by  him  or  his  subagents.     [107] 

34.  The  said  "Agent"  sliall  not  give  his  sub- 
agents  more  than  Ttventi/-five  ($25)  on  the  sale  of 
each  one  hundred  and  fifty  dollar  ($150)  wholesale 
lot,  seventy-five  dollars  ($75)  on  each  five  hundred 
dollar    ($500)    wholesale    lot,   one   hundred   dollars 
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($100)  on  each  one  thousand  dollar  ($1000)  whole- 
sale lot,  two  hundred  dollars  ($200)  on  each  twenty- 
five  hundred  dollar  ($2500)  wholesale  lot  and  three 
hundred  and  seventy-five  dollars  ($375)  on  each  five 
thousand  dollars  ($5000)  wholesale  lot  of  the  goods^ 
hereinbefore  mentioned  made  by  said  subagent. 

35.  This  contract  is  not  transferable,  except  in 
case  of  death  of  said  ^^ Agent"  (unless  by  the  consent 
of  the  ^^ Company")  and  said  transfer  must  bear  the 
seal  of  the  ^* Company." 

36.  The  ^^ Company"  agrees  to  furnish  the  said 
^'^ Agent"  with  blank  forms  at  his^  ex^pense  in 
^^Agent's  Outfit"  of  printed  matter  (said  outfit  con- 
taining other  printed  matter  and  certified  copy  of 
each  of  the  above-mentioned  Letters  Patent;  fur- 
nished by  the  *^ Company"  at  Five  Dollars  ($5.00) 
per  outfit,  cash  with  order)  for  use  by  him  in  enter- 
ing into  contracts  and  sales  to  others  in  accordance 
with  these  forms;  and  said  ^^ Agent"  is  hereby  au- 
thorized and  empowered  to  execute  such  contracts 
provided  they  are  in  accordance  with  this  and  other 
contract  forms  printed  by  the  ^^ Company"  and  the 
«^id  '^ Agent"  has  not  forfeited  the  right  herein  con- 
veyed; the  said  ^^ Agent"  is  not  to  use  any  form  of 
contract  not  printed  and  furnished  by  the  ^^  Com- 
pany." 

37.  It  is  agreed  by  and  between  the  parties  hereto 
that  all  agreements  or  contracts  of  sales  made  or 
entered  into  by  the  said  ''Agent"  shall  be  sent  to  the 
''Company"  immediately  upon  being  entered  into, 
for  the  ratification  and  approval  of  the  said  "Com- 
pany" and  the  "Company"  agrees  to  act  upon  all 
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sales  [108]  made  by  the  ^* Agent"  upon  presen- 
tation of  the  same  at  its  offices  at  Los  Angeles, 
Cafifornia,  within  sixty  (60)  days  after  execu- 
tion, and  it  will  record  and  register  such  agreements 
in  proper  books  kept  for  that  purpose.  Any  con- 
tract or  agreement  made  by  the  ^^ Agent"  and  not 
sent  to  the  *' Company"  for  approval  and  ratifica- 
tion shall  become  null  and  void  after  the  expiration 
of  five  (5)  days  from  the  date  thereof. 

38.  It  is  understood  and  agreed,  and  the  ''Agent" 
hereby  specifically  consents  and  agrees,  that  in  the 
event  of  said  ''Agent"  violating  any  of  the  terms  of 
tHis  agreement  that  he  shall  forfeit  all  right  to  trans- 
act business  under  and  by  virtue  of  the  rights  here- 
under conveyed  and  the  "Company"  may  refuse  to 
recognize  said  "Agent"  as  a  lawful  representative 
without  notice. 

Witness  our  hand  and  seal  this  7th  day  of  July, 
1911. 

DOMESTIC  UTILITIES  MANUFACTUR- 
ING COMPANY. 

By  W.  P.  ELLIS, 

Secty. 

Witness : 


Countersigned  by 

Sales  Agent  sign  here. 

ELIZABETH  BORGLUM. 

(Seal) 

(Seal) 

Purchaser  sign  here. 

(Seal) 

(  of  ) 
(Com-) 

(Party  of  the  Second  Part) 

(pany) 

118  Edwin  R,  Crooker  et  al. 

Signed,  sealed  and  delivered  for  the  purpose 
herein  mentioned. 

I  have  read  the  above  instrument  and  understand 
its  contents  perfectly.  It  embraces  the  entire  con- 
tract and  there  are  no  verbal  agreements  not  con- 
tained therein. 

Purchaser  sign  here. 

ELIZABETH  KNUDSEN.     (Seal) 

Witnesses : 


Address  all  Communications  Unless  Otherwise 
Notified  to  DOMESTIC  UTILITIES  MANUFAC- 
TURING COMPANY,  LOS  ANGELES,  CALI- 
FORNIA..    [109] 

(COPY) 
RETAIL  CONTRACT. 

This  indenture,  made  and  entered  into  by  and  be- 
tween the  DOMESTIC  UTILITIES  MANUFAC- 
TURING COMPANY,  a  corporation,  organized 
under  the  law^s  of  the  State  of  California,  party  of 
the  first  part.  Hereinafter  called  ^^ Company,"  and 

,  residing  at ,  County  of ,  State  of 

,  party  of  the  second  part,  hereinafter  called 

*^  Agent" 

WITNESSETH:  That,  whereas,  the  ^^ Company" 
is  now  the  owner  of  all  the  right,  title  and  interest  in 
Letters  Patent  of  the  United  States  bearing  number 
930,733,  granted  August  10,  1909,  for  improvements 
in  clothes  pounders,  and  known  on  the  market  as  the 

VACUUM  CLOTHES-WASHER 
and  Letters  Patent  Number  907,102,  granted  Decem- 
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ber  the  15th,  1908,  for  improvements  in  Ovens,  and 
known  on  the  market  as  the 

FOUR  B  OVEN 

And,  whereas,  the  ^^ Agent"  hereinafter  named,  is 
desirous  of  obtaining  the  right  to  sell  said  Washers 
and  Ovens  and  Oven  Flues  for  said  Ovens, 

NOW,  THEREFORE,  to  whom  it  may  concern,  be 
it  known  that  for  and  in  consideration  of Dol- 
lars ($ )  this  day  paid  to  the  '^Company"  the 

receipt  of  which  is  hereby  acknowledged,  the  ^^  Com- 
pany" has  sold  unto  the  said  ^^ Agent" 

VACUUM    CLOTHES-WASHERS No.  1 

Four  B.  Ovens, No.  2.     Four  B  Ovens, 

Four  B  Oven  Flues,  and  does  hereby  grant  unto  the 
said  ^^ Agent"  the  right  and  privilege  to  sell  Family 
Rights  for  the  said  Washers,  Ovens  and  Flues  to 
others  for  use. 

The  said  ^^  Agent"  shall  not  sell  The  said  Family 
Rights  for  the  No.  1  and  No.  2  Ovens  for  less  than 
$4.00  and  $5.00  each,  [110]  respectively;  and  the 
said  Family  Rights  for  the  Washers  and  the  Oven 
Flues  at  $3.50  and  $2.00  respectively;  and  to  each 
purchaser  of  a  Family  Right  shall  be  given  one  Oven 
or  Washer  or  Flue  by  said  ^* Agent." 

The  '^ Company"  agrees  to  furnish  the  said 
** Agent"  all  the  No.  1  and  No.  2  Ovens,  Washers  and 
Flues  he  may  hereafter  Desire,  to  be  paid  for  when 
ordered,  at  the  prices  stated  in  the  following  table, 
F.  O.  B.  cars,  Los  Angeles,  Cal.,  Lauderdale,  Miss., 
or  the  ^'Company's"  nearest  shipping  point;  the 
same  to  be  determined  by  the  ''Company." 


120                    Edwin  R.  Crooker  et  al. 

No.  1  OVENS  RETAIL- 

ING AT  $4.00  EACH 

WASHERS 

1  at  $3.?5 

1  at  $3.00 

6  at    3.25  each 

6  at    2.50  each 

12  at    3.00  each 

12  at    2.00  each 

24  at    2.75  each 

24  at    1.75  each 

48  at    2.50  each 

48  at     1.50  each 

No.  2  OVENS,  RETAIL^ 

ING  AT  $5.00  EACH 

FLUES. 

1  at  $4.50 

1  at  $1.75 

6  at    4.00  each 

6  at     1.50  each 

12  at    3.75  each 

12  at    1.35  each 

24  at    3.50  each 

24  at     1.25  each 

48  at    3.25  each 

48  at    1.15  each 

It  is  agreed  by  and  between  the  parties  hereto  that 
this  agreement  or  Contract  of  sale  shall  be  made  in 
triplicate ;  two  of  the  same  shall  be  sent  to  the  '^  Com- 
pany" at  Los  Angeles,  California,  immediately  upon 
being  entered  into  for  the  ratification  and  approval 
of  the  said  ''Company,"  one  to  be  placed  on  file  in 
the  offices  of  the ' '  Company, ' '  the  other  to  be  returned 
to  the  purchaser,  the  third  to  be  retained  by  the  sales- 
man.    [Ill] 

This  Contract  or  agreement  shall  become  null  and 
void  if  not  sent  to  the  ''Company"  for  their  approval 
and  ratification  within  five  (5)  days  from  date 
hereof. 
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Witness   our  hands   and  seals  this day   of 

,  1910.  

DOMESTIC  UTILITIES  MANUFACTUR- 
ma  COMPANY. 

■By , 

(Seal  of  Company.) 
Witnesses : 


Purchaser  sign  here.     . 

(Party  of  the  Second  Part.) 

(^'  Endorsement. ' ') 

2 

$5000  AGENT'S  CONTRACT 
DOMESTIC    UTILITIES     MANUFACTURING 

COMPANY 

With 

E.  Knudsen 

Los  Angeles 

(Postoffice  Address  Here) 

"     "  Cal. 

(County  and  State  Here) 

Real  Estate. 

(Occupation) 

(Name  of  Salesman  Here) 

Sierra  Madre 
(Postoffice  Address  Here) 

Los  Angeles,  Cal. 

(County  and  State  Here) 

Date  July  7,  1911. 

Copyright.     Domestic  Utilities 

Manufacturing  Company.       1910.      [112] 
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Exhibit  ^'B'^  [Agents'  Notification]. 

Los  Angeles,  Cal.,  July  9,  1913 
AGENTS'  NOTIFICATION 
CANCELLATION  OP  MISS  KNUDSEN'S 
MANUFACTURING  EIGHT. 
Dear  Sir : 

This  letter  is  to  notify  you   that   Miss   Elizabeth 
Knudsen's  right  to  manufacture  washers  for  the  Do- 
mestic Utilities  Manufacturing  Company  has  been 
formally  canceled.    Copy  of  our  letter  to  Miss  Knud- 
sen  as  follows : 
^'Miss  Elizabeth  Knudsen, 
39  West  34th  Street, 
New  York. 
Dear  Madam : 

On  February  15th  we  notified  you  that  your  right 
to  manufacture  Vacuum  Clothes-Washers  and  sell 
same  to  the  agents  of  this  company  on  a  royalty  basis 
was  canceled.  Since  the  above  date  you  have  con- 
tinued to  manufacture,  sell  and  deliver  these  washers. 

We  are  writing  now  only  to  say  that  we  wish  this 
arrangement  discontinued  at  once  and  desire  that  you 
regard  this  letter  as  a  formal  notice  to  this  effect,  and 
also  to  say  that  we  have  instructed  our  Mr.  H.  L. 
Crooker  in  New  York,  to  call  upon  you  and  arrange 
to  pay  you  the  cost  of  manufacture  for  all  washers 
which  you  now  have  on  hand.  We  desire  to  make  a 
fair  and  equable  settlement  with  you  in  this  matter, 
not  in  a  spirit  of  appearing  to  be  dissatisfied  with  the 
work  which  you  have  done,  but  merely  because  the 
exigencies  of  the  business  require  it. 

Kindly  send  us  on  receipt  of  this  letter,  a  full  and 
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complete  statement  of  all  of  the  washers  that  you 
have  sold  and  manufactured  to  date  and  accompany 
same  with  remittance  for  the  [113]  royalty  due 
us,  in  accordance  with  the  letter  which  you  sent  us  in 
which  you  stated  that  a  statement  of  this  kind  would 
be  forthcoming  from  you  on  the  first  of  May." 

This  manufacturing  right  w^as  given  to  Miss  Knud- 
sen in  the  early  stages  of  the  business  in  the  East,  be- 
fore w^e  began  to  manufacture  machines  in  the  East. 

We  want  you  to  thoroughly  understand  that  this 
cancellation  of  Miss  Knudsen 's  manufacturing  right 
is  not  for  the  purpose  of  throwing  any  diccredit  on 
Miss  Knudsen,  but  is  made  necessary  in  order  to  ex- 
pedite the  filling  of  orders  and  the  ratification  of  con- 
tracts. 

On  and  after  the  receipt  of  this  letter  all  orders 

for  w^ashers,  together  with  the  Company  part  of  the 

money,  must  be  sent  direct  to  the  company,  according 

to  contract,  unless  otherwise  notified. 

Yours  trul}^, 

DOMESTIC  UTILITIES  MFG.  CO.     [114] 

That  after  the  filing  of  said  complaint  and  said  affi- 
davits, and  on  said  26th  day  of  January,  1915,  the 
Judge  of  this  court  made  an  order  for  the  arrest  of 
defendants  Edwin  R.  Crooker,  Harry  L.  Crooker, 
Louise  E.  Crooker,  W.  P.  Ellis  and  F.  W.  Sterling 
in  said  action ;  said  order  being  in  words  and  figures 
as  follows,  to  wit : 
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In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division. 

ELIZABETH  KNUDSEN, 

Plaintiff, 

vs. 

DOMESTIC  UTILITIES  MANUFACTURING 
COMPANY,  EDWIN  R.  CROOKER, 
HARRY  L.  CROOKER,  LOUISE  E. 
CROOKER,  W.  P.  ELLIS  and  F.  W.  STER- 
LING, 

Defendants. 

Order  of  Arrest. 

The  President  of  the  United  States  of  America,  to 
the  Marshal  of  the  Southern  District  of  Cali- 
fornia, Greeting: 

WHEREAS,  The  above-named  plaintiff  having 
commenced  an  action  in  the  District  Court  of  the 
United  States  for  the  Southern  District  of  Cali- 
fornia, Southern  Division,  against  the  above-named 
defendants,  and  it  duly  appearing  to  me  from  the 
complaint  on  file  and  from  affidavits  submitted  to  me 
and  filed  on  the  part  of  the  said  plaintiff,  that  a  suffi- 
cient cause  of  action  exists,  and  that  the  case  is  one  of 
those  mentioned  in  [115]  Section  Four  Hundred 
and  Seventy-nine  of  the  Code  of  Civil  Procedure  of 
the  State  of  California,  in  this,  to  wit : 

That  the  defendants  have  been  guilty  of  fraud  in 
contracting  the  debt  for  which  the  said  action  is 
brought,  and  that  the  said  defendants  are  about  to 
depart  from  the  State  of  California  and  from  the 
United  States  with  intent  to  defraud  their  creditors 
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and  the  creditors  of  Domestic  Utilities  Manufactur- 
ing Company,  a  corporation,  and  that  the  defendants 
have  removed  and  disposed  of  and  have  concealed  and 
are  concealing  their  property  with  intent  to  defraud 
their  creditors,  and  the  necessary  undertaking  having 
been  given  by  the  plaintiff  herein,  I,  the  undersigned, 
one  of  the  judges  of  the  said  District  Court  of  the 
United  States  for  the  Southern  District  of  California, 
Southern  Division,  by  virtue  of  the  authority  in  me 
vested  by  law,  DO  ORDER  AND  REQUIRE  YOU, 
the  said  Marshal  of  the  Southern  District  of  Cali- 
fornia, forthwith  to  arrest  the  said  defendants  Edwin 
E.  Crooker,  Harry  L.  Crooker,  Louise  E.  Crooker,  W. 
P.  Ellis  and  R.  W.  Sterling,  if  they  be  found  within 
your  said  district,  and  hold  them  to  bail  in  said  action 
in  the  sum  of  $10,000.00,  Ten  Thousand  Dollars  each 
as  to  E.  R.  Crooker,  H.  L.  Crooker  and  W.  P.  Ellis, 
and  $5,000.00  each  as  to  L.  E.  Crooker  and  F.  W. 
Sterling,  and  that  you  return  this  order,  with  your 
proceedings  thereon,  to  the  Clerk  of  the  said  District 
Court,  on  the  25th  day  of  February,  1915. 

Done  and  dated  this  26  day  of  January,  A.  D.  1915. 
BENJAMIN  F.  BLEDSOE, 

Judge. 

[Endorsed]  :  No.  363-Civil.  U.  S.  District  Court, 
Southern  District  of  California,  Southern  Division. 
Elizabeth  Knudsen,  Plaintiff,  vs.  Domestic  Utilities 
Manufacturing  Co.  et  al..  Defendants.  Order  of 
Arrest.  Filed  Feb.  11,  1915.  Wni.  M.  Van  Dyke, 
Clerk,     By  Clias.  N.  Williams,  Deputy.     [116] 
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MaxshaPs  Return. 
In  obedience  to  the  within  Order  of  Arrest,  I  have 
the  body  of  the  within-named  defendant  Edwin  R. 
Crooker  this  29th  day  of  Jany.,  1915. 

C.  T.  WALTON, 

U.  S.  Marshal, 
By  J.  S.  Durlin, 

Deputy. 
MARSHAL'S  RETURN. 
In  obedience  to  the  within  Order  of  Arrest,  I  have 
the  bodies  of  Mrs.  L.  E.  Crooker  and  F.  W.  Sterling, 
the  within-named  defendants,  this  4th  and  8th  davs  of 
Feb.,  1915. 

C.  T.  WALTON, 

U.  S.  Marshal, 
By  F.  H.  Jasper, 

Deputy, 
MARSHAL'S  RETURN. 
In  obedience  to  the  within  Order  of  Arrest,  I  have 
the  body  of  W.  P.  Ellis,  the  within-named  defendant, 
this  30th  day  of  January,  1915. 

C.  T.  WALTON, 
U.  S.  Marshal, 
That  thereafter,  and  after  the  issuance  of  said 
Order  of  Arrest,  and  on  the  27th  day  of  January, 
1915,  a  summons  was  issued  in  said  action,  in  words 
and  figures  as  follows : 
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[Summons.] 
UNITED  STATES  OF  AMERICA. 
District  Court  of  the  United  States,  Southern  Dis- 
trict of  California,  Southern  Division. 

ELIZABETH  KNUDSEN, 

Plaintiff, 
vs. 

DOMESTIC    UTILITIES    MANUFACTURING 
COMPANY  (a  Corporation),  et  al., 

Defendant. 

Action  brought  in  the  said  District  Court,  and  the 
Complaint  filed  in  the  office  of  the  clerk  of  said 
District  €ourf,   in   the    City   of   Los   Angeles, 
County  of   Los  Angeles,   State   of   California. 
[117] 
The  President  of  the  United  States  of  America, 
Greeting :  To  the  Domestic  Utilities  Manufactur- 
ing   Company     (a     Corporation),    Edwin    R. 
Crooker,  Harry  L.  Crooker,  Louise  E.  Crooker, 
W.  P.  Ellis  and  F.  W.  Sterling. 
You  are  hereby  required  to  appear  in  an  action 
brought  against  you  by  the  above-named  plaintiff*  in 
the  District  Court  of  the  United  States,  in  and  for  the 
Southern  District  of  California,  Southern  Division, 
and  to  file  your  plea,  answer  or  demurrer,  to  the 
complaint  filed  therein  (a  certified  copy  of  which  ac- 
companies this  summons),  in  the  office  of  the  clerk 
of  said  court,  in  the  City  of  Los  Angeles,  County  of 
Los  Angeles,  within  twenty  days  after  the  service  on 
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you  of  this  summons,  or  judgment  by  default  will  be 
taken  against  you. 

And  you  are  hereby  notified  that  unless  you  appear 
and  plead,  answer,  or  demur,  as  herein  required,  the 
plaintiff  will  take  judgment  for  any  money  or  dam- 
ages demanded  in  the  complaint  as  arising  upon  a 
contract  or  will  apply  to  the  Court  for  any  further 
relief  demanded  in  the  complaint. 

WITNESS,  the  Honorable  BENJAMIN  F.  BLED- 
SOE, Judge  of  the  District  Court  of  the  United 
States,  in  and  for  the  Southern  District  of  California, 
this  27th  day  of  January,  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  fifteen,  and  of  our  Inde- 
pendence the  one  hundred  and  thirty-ninth. 

WM.  M.  VAN  DYKE, 

Clerk. 
By  iChas.  N.  Williams, 

Deputy  Clerk. 
[Seal  of  U.  S.  District  Court.] 
A  true  copy.     Attest,  etc. : 

WM.  M.  VAN  DYKE, 

Clerk. 
By  Chas.  N.  Williams, 
Deputy  Clerk.     [118] 

[Endorsed]  :  No.  36a-Civil.  U.  S.  District  Court, 
Southern  District  of  California,  Southern  Division. 
Elizabeth  Knudsen  vs.  Domestic  Utilities  Man- 
ufacturing Company  et  al.  Summons.  Robert  L. 
Hubbard,  Plaintiff's  Attorney.  Filed  Feb.  19,  1915. 
Wm.  M.  Van  Dyke,  Clerk,  By  R.  S.  Zimmerman, 
Deputy. 
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United  States  Marshal's  Office, 
Southern  District  of  California. 

I  hereby  certify  that  I  received  the  within  writ  on 
the  27th  day  of  Feb.,  1915,  and  personally  served  the 
same  on  the  30th  day  of  Feb.,  1915,  by  delivering  to 
and  leaving  with  Domestic  Utilities  Co.,  by  leaving 
copy  with  W.  P.  Ellis,  Secy,  of  said  corporation,  W. 
P.  Ellis,  Edwin  R.  Crooker,  Louise  E.  Crooker,  and 
F.  W.  Sterling,  said  defendants  named  therein,  at  the 
County  of  Los  Angeles,  in  said  district,  a  certified 
copy  T;liereof ,  together  with  a  copy  of  the  complaint, 
certified  to  by  Wm.  M.  Van  Dyke,  attached  thereto. 

C.  T.  WALTON, 
U.  S.  Marshal. 

Los  Angeles,  Feb.  10,  1915. 

That  by  virtue  of  said  order  of  arrest  the  defendant 
Edwin  R.  Crooker  was  arrested  by  the  United  States 
Marshal  for  the  Southern  District  of  California,  on 
the  29th  day  of  January,  1915,  and  confined  until  the 
1st  day  of  February,  1915;  that  on  said  1st  day  of 
February,  1915,  the  said  defendant  Edwin  R.  Crooker 
gave  bail  in  the  sum  of  Ten  Thousand  Dollars  ($10,- 
000),  and  that  said  defendant  Edwin  R.  Crooker  is 
now  at  liberty  under  said  bail. 

That  by  virtue  of  said  order  of  arrest  defendant 
W.  P.  Ellis  was  arrested  by  the  United  States  Mar- 
shal for  the  Southern  District  of  California,  on  the 
30th  day  of  January,  1915,  and  confined  until  the  1st 
day  of  February,  1915,  the  said  defendant  W.  P. 
Ellis  gave  [119]  bail  in  the  sum  of  Ten  Thousand 
Dollars  ($10,000),  and  that  said  defendant  AV.  P. 
Ellis  is  now  at  liberty  under  said  bail. 
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That  by  virtue  of  said  order  of  arrest  the  defend- 
ant Louise  E.  Crooker  was  arrested  by  the  United 
States  Marshal  for  the  Southern  District  of  Cali- 
fornia on  the  4th  day  of  February,  1915,  and  on  said 
4th  day  of  February,  1915,  gave  bail  in  the  sum  of 
Five  Thousand  Dollars  ($5,000),  and  is  now  at  liberty 
under  said  bail. 

That  by  virtue  of  said  order  of  arrest  the  defend- 
ant F.  W.  Sterling  was  arrested  by  the  United  States 
Marshal  for  the  Southern  District  of  California  on 
the  8tli  day  of  February,  1915,  and  on  the  said  8th  day 
of  February,  1915,  gave  bail  in  the  sum  of  Five  Thou- 
sand Dollars  ($5,000),  and  is  now  at  liberty  under 
said  bail. 

That  the  bail  bonds  given  by  said  defendants  pro- 
vide in  each  case  that  the  said  defendant  will  at  all 
times  render  himself  amenable  to  the  process  of  said 
Court  during  the  pendency  of  said  action  and  to  such 
as  may  be  issued  to  enforce  the  judgment  therein,  and 
if  the  said  defendant  fails  to  so  render  himself  amen- 
able to  the  said  process  or  processes  of  the  Court,  or 
any  of  them,  that  the  sureties  on  said  bail  bond  will 
pay  to  the  plaintiff  any  judgment  which  may  be  re- 
covered against  the  said  defendant,  not  exceeding  Ten 
Thousand  Dollars  ($10,000)  in  the  ease  of  each  of  the 
defendants  Edwin  R.  Crooker  and  W.  P.  Ellis,  and 
Five  Thousand  Dollars  ($5,000)  in  the  case  of  each 
of  the  defendants  F.  W.  Sterling  and  Louise  E. 
Crooker.  That  no  service  of  the  process  in  this  ac- 
tion, or  of  said  order  of  arrest,  has  been  had  upon 
the  defendant  Harry  L.  Crooker. 

That  on  the  12th  day  of  February,  -1915,  the  de- 
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fendants  Domestic  Utilities  Manufacturing  Com- 
pany, a  corporation,  Edwin  R.  Crooker,  Louise  E. 
Crooker,  W.  P.  Ellis  and  F.  W.  Sterling,  [120]  re- 
quested and  obtained  from  the  attorney  for  the  plain- 
tiff in  this  action  a  stipulation  allowing  said  defend- 
ants to  and  including  the  28th  day  of  February,  1915, 
within  which  to  plead  in  said  action,  and  that  an  order 
of  Court  was  made,  based  upon  said  stipulation, 
granting  said  defendants  to  and  including  said  2t8h 
day  of  February,  1915,  within  which  to  plead. 

That  thereafter  and  on  the  23d  day  of  February, 
1915,  plaintiff,  through  her  attorney,  without  notice 
to  defendants  or  their  attorneys,  made  an  exparty 
application  to  the  Court  for  leave  to  file  an  amend- 
ment to  her  complaint,  and  filed  a  motion  for  leave  to 
amend  said  complaint  in  words  and  figures  as  fol- 
lows: 

In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division, 

CIV.  No.  368. 

ELIZABETH  KNUDSEN, 

Plaintiff, 
vs. 

DOMESTIC  UTILITIES  MANUFACTURING 
COMPANY  (a  Corporation),  EDWIN  R. 
CROOKER,  HARRY  L.  CROOKER, 
LOUISE  E.  CROOKER,  W.  J.  ELLIS  and 
F.  W.  STERLING, 

Defendants. 
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Motion  for  Leave  to  Amend  Complaint. 

Comes  now  Elizabeth  Knudsen,  the  plaintiff 
herein,  and  prays  leave  of  the  Court  to  amend  her 
complaint  herein  in  the  following  manner: 

By  making  the  first  paragraph  of  her  said  com- 
plaint read  as  follows:     [121] 

First.  That  she  is  a  single  woman,  and  is  a  citizen 
of  the  State  of  Alabama,  one  of  the  States  of  the 
United  States  of  America,  instead  of 

^' First.  That  she  is  a  single  woman,  a  resident 
and  citizen  of  the  City  of  Washington,  in  the  District 
of  Columbia,"  as  her  said  complaint  now  reads  at 
lines  sixteen  and  seventeen  of  page  one  of  her  said 
complaint,  and  for  grounds  of  this  motion  says : 

1.  That  at  the  time  of  the  making  and  filing  of 
her  said  complaint  herein,  she  was  and  still  is,  a 
citizen  of  the  State  of  Alabama  and  was  not  a  citizen 
of  the  City  of  Washington  or  of  the  District  of 
Columbia ;  that  by  an  oversight  she  failed  to  observe 
the  fact  that  her  complaint  as  prepared  recited  the 
fact  that  she  was  a  citizen  of  the  City  of  Washing- 
ton, in  the  District  of  Columbia;  that  her  said  com- 
plaint as  it  now  stands  does  not  correctly  state  the 
fact  of  her  citizenship  at  the  time  said  complaint 
was  made  and  filed;  that  her  attorney  who  prepared 
said  complaint  incorrectly  stated  therein  that  she 
was  a  resident  and  citizen  of  the  City  of  Washing- 
ton, in  the  District  of  Columbia,  and  that  her  at- 
tention was  not  called  directly  to  the  allegation  of 
citizenship  as  alleged  in  her  said  complaint,  and  that 
she  did  not  realize  or  know  that  the  allegation  of 
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citizenship  was  a  necessary  or  a  material  allegation, 
and  failed  to  give  to  or  state  to  her  said  attorney 
who  prepared  said  complaint  the  facts  in  that  re- 
gard; that  for  sometime  prior  to  the  preparation  of 
said  complaint  by  her  said  attorney  she  was  tempor- 
arily sojourning  in  said  City  of  Washington  in  the 
District  of  Columbia  in  connection  with  the  matters 
sued  upon  herein,  and  was  in  correspondence  with 
her  said  attorney  who  prepared  said  complaint,  and 
that  all  said  correspondence  from  the  plaintiff  to 
her  said  attorney  was  dated  at  and  written  from  the 
City  of  Washington,  [122]  in  the  District  of 
Columbia;  that  she  did  not  learn  of  said  error  in 
her  said  complaint  until  on  the  20th  day  of  February, 
1915,  when  she  was  re-examining  the  said  complaint 
and  observed  the  said  error  and  that  she  then  im- 
mediately called  the  attention  of  her  said  attorney 
who  prepared  said  complaint  to  said  error  as  to  her 
citizenship,  and  requested  that  a  correction  of  the 
same  be  made.  She  further  says  that  her  said  com- 
plaint was  prepared  by  Robert  L.  Hubbard,  as  her 
attorney,  and  that  she  and  her  said  attorney  were 
engaged  in  the  preparation  of  said  complaint  under 
stress  of  anxiety  and  haste. 

2.  That  said  allegation  of  citizenship  was  not 
stated  as  alleged  with  any  intention  on  the  part  of 
plaintiff  to  misrepresent  the  facts,  but  was  by  her 
inadvertently  overlooked  and  not  noticed  to  be  in- 
correctly stated. 

Plaintiff  further  says  that  none  of  the  defendants 
named  in  this  action  have  filed  in  the  cause  any  plea 
or  answer  to  her  said  complaint  and  that  the  time 
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has  not  expired  when  they  or  any  of  them  are  re- 
quired to  plead  or  answer  to  her  said  complaint. 

Plaintiff  further  says  that  she  files  herewith  her 
own  affidavit  and  the  affidavit  of  Robert  L.  Hubbard, 
her  said  attorney,  in  support  of  her  said  motion  for 
leave  to  amend  and  prays  that  said  affidavits  be  con- 
sidered in  connection  herewith. 

Plaintiff  further  prays  that  she  be  allowed  and 
granted  leave  to  file  and  serve  upon  the  defendants 
or  their  attorneys  an  amendment  of  said  complaint 
embracing  and  clearly  pointing  out  the  portion  of 
said  complaint  allowed  to  be  amended,  together  with 
a  copy  of  the  order  of  the  court  touching  and  per- 
mitting said  amendment  without  rewriting  and  re- 
serving the  whole  of  said  complaint  as  amended. 

ROBERT  L.  HUBBARD, 
Attorney  for  Plaintiff.     [123] 
ELIZABETH  KNUDSEN, 
The  Plaintiff. 

[Endorsed] :  No.  368  Civil.  U.  S.  District  Court, 
Southern  District  of  California,  Southern  Division. 
Elizabeth  Knudsen,  Plaintiff,  vs.  Domestic  Utilities 
Manufacturing  Company,  a  Corporation,  et  al.,  de- 
fendants. Motion  for  Leave  to  Amend  Complaint. 
Filed  Feb.  23,  1915.  Wm.  M.  Van  Dyke,  Clerk.  By 
F.  F.  Green,  Deputy.    {124] 

That  on  said  23d  day  of  February,  1915,  said  plain- 
tiff filed  in  said  action  an  affidavit  in  support  of  her 
motion  to  amend  her  complaint;  said  affidavit  being 
in  words  and  figures  as  follows: 
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In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division, 

CIV.  No.  363. 
ELIZABETH  KNUDSEN, 

Plaintiff, 

vs. 

DOMESTIC  UTILITIES  MANUFACTURING 
COMPANY  (a  Corporation),  EDWIN  R. 
CROCKER,  HARRY  L.  CROCKER, 
LOUISE  E.  CROCKER,  W.  P.  ELLIS  and 
F.  W.  STERLING, 

Defendants. 

Afl&davit  of  Elizabeth  Knudsen  in  Support  of  Motion 
to  Amend  Her  Complaint. 

State  of  California, 
County  of  Los  Angeles, — ss. 

Elizabeth  Knudsen,  being  duly  sworn,  says:  I  am 
the  plaintiff  in  the  above-entitled  action.  I  am,  and 
at  the  time  of  preparing  and  filing  the  complaint 
herein  I  was,  a  citizen  of  the  State  of  Alabama. 
Robert  L.  Hubbard  of  Los  Angeles,  California,  is 
my  attorney  of  record  in  the  cause,  and  prepared  the 
complaint  herein.  At  the  time  of  the  preparation 
of  said  complaint  I  undertook  to  state  of  my  said 
attorney  all  facts  and  every  fact  concerning  the  mat- 
ters and  things  set  forth  in  the  complaint  herein, 
and  so  far  as  possible  and  in  all  respects  concern- 
ing which  I  was  advised  that  it  was  necessary  or 
proper  I  did  state  the  facts  fully  and  truthfully. 
That  said    complaint     [125]     was    prepared    luir- 
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riedly  and  that  in  the  preparation  thereof  many 
documents  and  papers  had  to  be  examined  and  read, 
and  many  facts  had  to  be  stated  from  memory,  and 
said  work  was  a  great  strain  upon  me. 

That  at  the  time  of  preparing  and  filing  the  com- 
plaint in  this  cause  I  was  not  a  resident  or  citizen 
of  the  City  of  Washington,  in  the  District  of  Colum- 
bia, but  that  for  some  time  prior  to  the  preparation 
and  filing  of  said  complaint,  I  had  been  temporarily 
sojourning  in  said  City  of  Washington  and  was  there 
engaged  in  matters  connected  with  the  preparation 
of  this  cause;  that  while  in  said  City  of  Washing- 
ton, I  wrote  a  number  of  letters  to  my  said  attorney 
in  Los  Angeles  relative  to  the  matters  and  things 
set  forth  in  my  said  complaint  herein;  that  there- 
after I  came  from  the  City  of  Mobile,  in  the  State 
of  Alabama,  to  the  City  of  Los  Angeles,  to  institute 
this  action;  that  my  said  attorney  and  myself  were 
strangers  save  for  the  correspondence  that  had 
passed  between  us;  that  I  at  no  time  knew  it  to  be 
necessary  or  material  that  I  should  state  of  what 
State  I  was  a  citizen  and  that  at  no  time  did  I 
state  said  fact  to  my  said  attorney ;  that  had  I  known 
that  my  citizenship  should  have  been  stated  I  would 
have  stated  it  to  my  said  attorney  correctly.  That 
I  did  not  observe  or  notice  that  any  facts  were  set 
forth  in  my  said  complaint  herein  concerning  my  said 
citizenship  or  that  it  was  incorrectly  stated  in  said 
complaint  at  the  time  said  complaint  was  prepared 
and  filed  nor  until  the  20th  day  of  February,  1915, 
when,  upon  re-examining  said  complaint  and  in  dis- 
cussing my  business  affairs  in  the  State  of  Alabama 
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with  my  said  attorney  I  observed  that  it  was  incor- 
rectly set  forth  in  my  said  complaint  that  I  was  a 
resident  and  citizen  of  the  said  City  of  Washington, 
in  the  District  of  Columbia;  that  I  immediately  called 
said  error  to  the  attention  of  my  said  [126]  attor- 
ney and  requested  that  the  same  be  corrected.  That 
it  is  my  intention  to  return  to  the  State  of  Alabama 
in  a  short  time  to  take  personal  charge  of  my  busi- 
ness and  property  interests  there. 

Affiant  further  says  that  she  did  not  misstate  her 
said  citizenship  to  her  said  attorney,  nor  did  she 
state  it  to  him  at  all,  nor  was  said  citizenship  stated 
in  said  complaint  incorrectly  for  the  purpose  of 
misleading  or  deceiving  or  from  or  for  any  improper 
or  illegal  motives  or  purposes,  but  was  so  stated  by 
inadvertence  and  oversight,  and  without  any  inten- 
tion on  the  part  of  plaintiff  to  misrepresent  the  fact. 

Affiant  further  says  that  none  of  the  defendants 
in  this  action  have  filed  any  plea  or  answer  to  her 
said  complaint  herein. 

ELIZABETH  KNUDSEN. 

Subscribed  and  sworn  to  before  me,  at  my  office  in 
Los  Angeles,  California,  this  23d  day  of  February, 
1915. 

[Seal]  ANDREW  M.  STRONG, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

[Endorsed] :  No.  363— Civil.  U.  S.  District  Court, 
Southern  District  of  California,  Southern  Division. 
Elizabeth  Knudsen,  Plaintiff,  vs.  Domestic  Utilities 
Manufacturing  Company,  a  Corporation,  et  al..  De- 
fendants.    Affidavit  of  Elizabeth  Knudsen  in  Sup- 
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port  of  Motion  to  Amend  Her  Complaint.  Filed 
Feb.  23,  1915.  Wm.  M.  Van  Dyke,  Clerk.  By 
F.  F.  Green,  Deputy.     [127] 

That  on  said  23d  day  of  February,  1915,  the  said 
plaintiff  filed  an  affidavit  of  Robert  L.  Hubbard  in 
support  of  Motion  for  leave  to  amend  complaint,  in 
words  and  figures  as  follows: 

In  the  District  Court  of  the  United  States^  Southern 
District  of  California^  Southern  Division, 

CIV.  No.  363. 

ELIZABETH  KNUDSEN, 

Plaintiff, 

vs. 

DOMESTIC  UTILITIES  MANUFACTURING 
COMPANY  (a  Corporation),  EDWIN  R. 
CROOKER,  HARRY  L.  CROOKER, 
LOUISE  E.  CROOKER,  W.  P.  ELLIS  and 
F.  W.  STERLING, 

Defendants. 

Affidavit  of  Robert  L.  Hubbard  in  Support  of  Motion 
for  Leave  to  Amend  Complaint. 

State  of  California, 
County  of  Los  Angeles, — ss. 

Robert  L.  Hubbard,  being  duly  sworn,  says:  I  am 
the  attorney  of  record  for  the  plaintiff  in  the  above- 
entitled  cause.  I  prepared  the  complaint  herein  and 
caused  the  same  to  be  filed  in  this  cause.  That  said 
complaint  was  prepared  very  hastily  and  under  great 
stress  and  pressure  of  business.  That  for  some  time 
previous  to  the  preparation  of  said  complaint,  affiant 
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was  in  correspondence  with  the  plaintiff  herein  and 
received  many  letters  from  the  plaintiff  herein,  who 
at  that  time  was  in  the  City  of  Washington,  D.  C; 
that  affiant  also  had  much  correspondence  with  M. 
Walton  Hendry,  an  attorney-at-law,  with  offices  in 
said  City  of  Washington,  D.  C;  that  all  said  corre 
spondence  was  in  connection  with  and  related  to  the 
[128]     matters  in  suit  herein;  that  I  became  thor- 
oughly impressed  with  the  belief  that  the  plaintiff 
herein  was  a  resident   and   citizen  of   said  City  of 
Washington,  D.  C,  and  at  all  times  associated  the 
plaintiff*  herein  with  said  city.     That  a  short  time 
before  the  preparation  of  the  complaint  in  this  cause, 
affiant  received  a  telegram  from  the  plaintiff  herein 
from  the  City  of  Mobile,  in  the  State  of  Alabama, 
and  that   said  telegram   referred  to  the  plaintiff's 
coming  to  Los  Angeles,  California,  where  affiant  has 
his  office,  and  to  the  matters  and  things  set  forth 
in  the  complaint  in  this  cause;  that  plaintiff  came 
to  the  office   of  affiant   and   the  preparation  of  the 
complaint  herein  was   undertaken  and  begun    by 
affiant;  that  in  the  preparation  of  said  complaint, 
affiant  was  compelled  to  and  did  examine  many  docu- 
ments of  great  length  and  intricacy  and  in  gather- 
ing the  facts  set  forth  in  said  complaint  performed 
much  labor,  and  many  details  had  to  be  and  were 
examined  with  great  care;  that  through  oversight 
and  inadvertence  affiant  failed  to  inquire  of  plaintiff 
concerning  her  citizenship  and  laboring  under  the 
impression  that  plaintiff  was  a  citizen  of  the  City 
of  Washington,  in  the  District  of  Columbia,  dictated 
said  complaint   to   his   stenographer   as   the   same 
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appears  on  file  herein  and  incorrectly  stated  in  said 
complaint  that  the  plaintiff  was  a  resident  and  citi- 
zen of  the  City  of  Washington,  in  the  District  of 
Columbia,  and  did  not  call  the  attention  of  plaintiff 
directly  to  said  allegation;  that  through  inadver- 
tence and  oversight  on  part  of  both  affiant  and  plain- 
tiff said  error  was  not  discovered  until  plaintiff  on 
the  20th  day  of  February,  1915,  called  at  the  office 
of  affiant  and  discussed  with  him  her  business  and 
property  interest  in  the  State  of  Alabama,  and  stated 
to  affiant  that  she  wanted  to  return  to  Alabama  as 
soon  as  she  could  to  take  personal  charge  of  her 
business  in  that  state,  and  when  and  at  which  time, 
[129]  plaintiff  stated  to  affiant  that  she  wished  to 
examine  her  said  complaint  herein  and  that  when 
she  did  re-examine  her  said  complaint  she  called 
affiant's  attention  to  the  fact  that  her  citizenship 
was  incorrectly  alleged  in  said  complaint,  and 
pointed  out  to  affiant  that  she  was  not  a  citizen  of 
the  City  of  Washington,  in  the  District  of  Columbia^ 
and  requested  affiant  to  correct  said  allegation. 

Affiant  further  says  that  none  of  the  defendants 
have  filed  any  plea  or  answer  to  the  complaint 
herein,  and  that  the  time  within  which  said  defend- 
ants are  required  to  plead  to  or  answer  the  said 
complaint  has  not  expired  and  will  not  expire  until 
the  28th  day  of  February,  1915. 

Affiant  further  says  that,  as  he  firmly  believes, 
the  ends  of  justice  will  be  conserved  by  the  grant- 
ing of  the  motion  for  leave  to  amend  the  complaint 
herein  and  by  said  complaint  being  amended  so  as 
to  correctly  and  truthfully  state  the  citizenship  of 
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the  plaintiff  in  this  case. 

ROBERT  L.  HUBBARD. 

Subscribed  and  sworn  to  before,  at  my  office  in 
the  City  of  Los  Angeles,  California,  this  23d  day  of 
February,  1915. 

[Seal]  ANDREW  M.  STRONG, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

[Endorsed] :  No.  363— Civil.  U.  S.  District  Court, 
Southern  District  of  California,  Southern  Division. 
Elizabeth  Knudsen,  Plaintiff,  vs.  Domestic  Utilities 
Manufacturing  Company,  a  Corporation,  et  al.,  De- 
fendants. Affidavit  of  Robert  L.  Hubbard  in  Sup- 
port of  Motion  for  Leave  to  Amend  Complaint. 
Filed  Feb.  23, 1915.  Wm.  M.  Van  Dyke,  Clerk.  By 
F.  F.  Green,  Deputy.    [130] 

That  the  said  Court  on  said  Exparty  Motion  for 
Leave  to  amend  complaint,  and  on  said  23d  day  of 
February,  1915,  made  a  Minute  Order  in  words  and 
figures,  as  follows,  to  wit: 

[Order  Granting  Leave  to  Amend  Complaint,  etc.] 

No.  363— CIVIL,  S.  D. 

ELIZABETH  KNUDSEN, 

Plaintiff, 
vs. 

DOMESTIC     UTILITIES      MANUFACTURING 
COMPANY  (a  Corporation),  et  al.. 

Defendants. 

Robert  L.  Hubbard,  Esq.,  of  counsel  for  plaintiff, 
having  moved  the  Court  that  plaintiff  be  granted 
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leave  to  amend  her  complaint  in  certain  respects, 
and  having  presented  a  proposed  amendment  to 
plaintiff's  complaint,  it  is  now  hy  the  Court  ordered 
that  said  motion  be,  and  the  same  hereby  is  granted, 
and  that  plaintiff,  accordingly,  be,  and  she  hereby 
is  granted  leave  to  file  said  proposed  amendment  to 
her  complaint,  whereupon  said  amendment  to  plain- 
tiff's complaint  is  filed  in  open  court. 

That  thereafter  and  on  said  2i3d  day  of  February, 
1915,  plaintiff  served  upon  attorneys  for  defendants 
Domestic  Utilities  Manufacturing  Company,  a  Cor- 
poration, Edwin  R.  Crooker,  Louise  E.  Crooker, 
W.  P.  Ellis  and  F.  W.  Sterling,  said  amendment  to 
her  complaint,  in  words  and  figures  as  follows:  [131] 

In  the  District  Court  of  the  United  States^  Southern 
District  of  California,  Southern  Division, 

CIV.  No.  363. 

ELIZABETH  KNUDSEN, 

Plaintiff, 

vs. 

DOMESTIC  UTILITIEtS  MANUFACTURING 
COMPANY  (a  Corporation),  EDWIN  R. 
CROOKER,  HARRY  L.  CROOKER, 
LOUISE  E.  CROOKER,  W.  P.  ELLIS  and 
F.  W.  STERLING, 

Defendants. 

Amendment  to  Complaint. 

Comes  now  Elizabeth  Knudsen,  plaintiff  above 
named,  and  by  leave  of  Court  fiest  obtained,  files 
this,  an  amendment  of  her  complaint  herein,  as  fol- 
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lows,  that  is  to  say,  paragraph  numbered  ^* First''  is 
amended  to  read  as  follows: 

First.  That  she  is  a  single  woman,  and  is  a  citi- 
zen of  the  State  of  Alabama,  one  of  the  states  of  the 
United  States  of  America. 

EGBERT  L.  HUBBARD, 
Attorney  for  Plaintiff. 
State  of  California, 
Comity  of  Los  Angeles, — ss. 

Elizabeth  Knudsen,  being  first  duly  sworn  accord- 
ing to  law%  deposes  and  says:  I  am  the  plaintiff  in 
the  above-entitled  action.  I  have  read  the  foregoing 
amendment  to  the  complaint  herein,  and  the  same  is 
true  of  my  own  knowledge. 

ELIZABETH  KNUDSEN.     [132] 

Subscribed  and  sworn  to  before  me  this  23d  day  of 
February,  1915. 

[Seal]  ANDREW  M.  STRONG, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

[Endorsed]  :  No.  363-Civil.  U.  S.  District  Court, 
Southern  District  of  California,  Southern  Division. 
Elizabeth  Knudsen  vs.  Domestic  Utilities  Man- 
ufacturing Company,  a  Corporation,  et  al.  Amend- 
ment to  Complaint.  Filed  Feb.  23,  1915.  Wm.  M. 
Van  Dyke,  Clerk.     By  F.  F.  Green,  Deputy. 
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That  thereafter  and  on  the  9th  day  of  March,  1915, 
the  defendants  Edwin  R.  Crooker,  Louise  E.  Crooker, 
W.  P.  Ellis,  and  F.  W.  Sterling  served  upon  plain- 
tiff's attorney  and  filed  separate  notices  of  Motion  for 
an  Order  Vacating  the  Order  of  Arrest  issued  in  said 
action.  Said  notices  being  in  words  and  figures  as 
follows : 

In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division. 

ELIZABETH  KNUDSEN, 

Plaintiff, 
vs. 

DOMESTIC    UTILITIES    MANUFACTURING 
COMPANY  (a  Corporation),  et  al., 

Defendants. 

Notice  of  Motion  of  Defendant  Edwin  R.  Crooker, 

for  an  Order  Vacating  Order  of  Arrest. 
[133] 

To  the  Plaintiff  in  the  Above-entitled  Action  and  to 
R.  L.  Hubbard,  Her  Attorney : 
You  and  each  of  you  will  please  take  notice  that  the 
defendant  Edwin  R.  Crooker  in  the  above-entitled 
action  will  on  Monday,  the  15th  day  of  March,  1915, 
at  the  hour  of  10  o'clock  A.  M.,  or  as  soon  thereafter 
as  counsel  can  be  heard,  move  the  above-entitled 
court,  at  the  courtroom  thereof,  in  the  Federal  Build- 
ing, in  the  City  of  Los  Angeles,  County  of  Los  An- 
geles, State  of  California,  for  an  order  vacating  and 
setting  aside  the  order  of  arrest  issued  in  said  action, 
for  the  arrest  of  said  defendant,  on  or  about  the  26th 
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day  of  January,  1915,  and  for  an  order  releasing  and 
exonerating  the  bail  given  by  said  defendant  in  said 
action. 

Said  motion  will  be  made  upon  the  following 
grounds,  to  wit: 

I. 

That  said  Court  had  no  jurisdiction  to  make  said 
order  of  arrest,  for  the  reason  that  said  Court  had  no 
jurisdiction  of  the  person  of  said  defendant  or  of  the 
subject  matter  of  said  action. 

II. 

That  the  affidavits  in  said  action  upon  which  said 
order  of  arrest  was  based  are  insufficient,  upon  their 
face,  to  confer  jurisdiction  upon  the  Court  to  make 
said  order. 

III. 

That  the  complaint  in  said  action  is  insufficient, 
upon  its  face,  to  confer  jurisdiction  upon  the  Court 
to  make  said  order. 

Said  motion  will  be  based  upon  this  notice  of  mo- 
tion, and  upon  the  records,  files  and  pleadings  in  said 
action.         [134] 

Dated  this  8th  day  of  March,  1915. 

DAVIS,  KEMP  &  POST, 
Attorneys  for  said  Defendant. 

[Endorsed]  :  No.  363^Civil.  In  the  United  States 
District  Court,  in  and  for  the  Southern  District  of 
California,  Southern  Division.  Elizabeth  Knudsen, 
Plaintiff,  vs.  Domestic  Utilities  Manufacturing  Com- 
pany, a  Corporation,  et  al..  Defendants.  Notice  of 
Motion  of  Defendant  Edwin  R.  Crooker  for  an  Order 
Vacating  Order  of  Arrest.     Received  copy  of  the 
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within  Notice  this  ninth  day  of  February,  1915. 
Eobert  L.  Hubbard,  Attorney  for  Plaintiff.  Filed 
Mar.  10, 1915.  Wm.  M.  Van  Dyke,  Clerk.  By  R.  S. 
Zimmerman,  Deputy  Clerk.  Davis,  Kemp  &  Post, 
Attorneys  for  said  Defendant.     [135] 

In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division, 

ELIZABETH  KNUDSEN, 

Plaintiff, 
vs. 

DOMESTIC    UTILITIES    MANUFACTURING 
COMPANY  (a  Corporation),  et  al., 

Defendants. 

Notice  of  Motion  of  Defendant  Louise  E.  Crooker, 
for  an  Order  Vacating  Order  of  Arrest. 

To  the  Plaintiff  in  t?he  Above-entitled  Action  and  to 
R.  L.  Hubbard,  Her  Attorney : 
You  and  each  of  you  will  please  take  notice  that 
the  defendant  Louise  E.  Crooker  in  the  above-entitled 
action  will  on  Monday,  the  15th  day  of  March,  1915, 
at  the  hour  of  ten  o'clock  A.  M.,  or  as  soon  thereafter 
as  counsel  can  be  heard,  move  the  above-entitled 
court,  at  the  courtroon  thereof,  in  the  Federal  Build- 
ing, in  the  City  of  Los  Angeles,  County  of  Los  An- 
geles, State  of  California,  for  an  order  vacating  and 
setting  aside  the  order  of  arrest  issued  in  said  action, 
for  the  arrest  of  said  defendant,  on  or  about  the  26th 
day  of  January,  1915,  and  for  an  order  releasing  and 
exonerating  the  bail  given  by  said  defendant  in  said 
action. 
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Said  motion  will  be  made  upon  the  following 
grounds,  to  wit : 

I. 
That  said  Court  had  no  jurisdiction  to  make  said 
order  of  arrest,  for  the  reason  that  said  Court  had  no 
jurisdiction  of  the  person  of  said  defendant  or  of  the 
subject  matter  of  said  action.     [136] 

11. 
That  the  affidavits  in  said  action  upon  which  said 
order  of  arrest  was  based  are  insufficient,  upon  their 
face,  to  confer  jurisdiction  upon  the  Court  to  make 
said  order. 

III. 
That  the  complaint  in  said  action  is  insufficient, 
upon  its  face,  to  confer  jurisdiction  upon  the  Court  to 
make  said  order. 

Said  motion  will  be  based  upon  this  notice  of  mo- 
tion, and  upon  the  records,  j&les  and  pleadings  in  said 
action. 

Dated  this  8th  day  of  March,  1915. 

DAVIS,  KEMP  &  POST, 
Attorneys  for  said  Defendant. 

[Endorsed] :  No.  363^Civil.  In  the  United  States 
District  Court,  in  and  for  the  Southern  District  of 
California,  Southern  Division.  Elizabeth  Knudsen, 
Plaintiff,  vs.  Domestic  Utilities  Manufacturing  Com- 
pany, a  Corporation  et  al..  Defendants.  Notice  of 
Motion  of  Defendant  Louise  E.  Crooker  for  an  Order 
Vacating  Order  of  Arrest.  Received  copy  of  the 
wdthin  Notice  this  ninth  day  of  February,  1915, 
Robert  L.  Hubbard,  Attorney  for  Plaintiff.  Filed 
Mar.  10,  1915.     Wm.  M.  Van  Dyke,  Clerk.     By  R.  S. 


148  Edwin  R.  Crooker  et  dl, 

Zimmerman,  Deputy  Clerk.     Davis,  Kemp  &  Post, 
Attorneys  for  said  Defendant.     [137] 

In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division. 

ELIZABETH  KNUDSEN, 

Plaintiff, 

vs. 

DOMESTIC    UTILITIES    MANUFACTURING 
COMPANY,  (a  Corporation),  et  al, 

Defendants. 

Notice  of  Motion  of  Defendant  F.  W.  Sterling  for 
an  Order  Vacating  Order  of  Arrest. 

To  the  Plaintiff  in  the  Above-entitled  Action  and  to 
E.  L.  Hubbard,  Her  Attorney : 

You  and  each  of  you  will  please  take  notice  that  the 
defendant  F.  W.  Sterling  in  the  above-entitled  action 
will  on  Monday,  the  15th  day  of  March,  1915,  at  the 
hour  of  ten  o'clock  A.  M.,  or  as  soon  thereafter  as 
counsel  can  be  heard,  move  the  above-entitled  court, 
at  the  courtroom  thereof,  in  the  Federal  Building,  in 
the  City  of  Los  Angeles,  County  of  Los  Angeles,  State 
of  California,  for  an  order  vacating  and  setting  aside 
the  order  of  arrest  issued  in  said  action,  for  the  arrest 
of  said  defendant,  on  or  about  the  2i6th  day  of  Jan- 
uary, 1915,  and  for  an  order  releasing  and  exonerat- 
ing the  bail  given  by  said  defendant  in  said  action. 

Said  motion  will  be  made  upon  the  following 
grounds,  to  wit : 

L 

That  said  Court  had  no  jurisdiction  to  make  said 
order  of  arrest,  for  the  reason  that  said  Court  had  no 
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jurisdiction  of  the  person  of  said  defendant  or  of  the 
subject  matter  of  said  action.     [138] 

11. 
That  the  affidavits  in  said  action  upon  which  said 
order  of  arrest  was  based  are  insufficient,  upon  their 
face,  to  confer  jurisdiction  upon  the  Court  to  make 
said  order. 

III. 
That  the  complaint  in  said  action  is  insufficient, 
upon  its  face,  to  confer  jurisdiction  upon  the  Court  to 
make  said  order. 

Said  motion  will  be  based  upon  this  notice  of 
motion,  and  upon  the  records,  files  and  pleadings  in 
said  action. 
Dated  this  8th  day  of  March,  1915. 

DAVIS,  KEMP  &  POST, 
Attorneys  for  said  Defendant. 

[Endorsed] :  No.  368^Civil.  In  the  United  States 
District  Court,  in  and  for  the  Southern  District  of 
California,  Southern  Division.  Elizabeth  Knudsen, 
Plaintiff,  vs.  Domestic  Utilities  Manufacturing  Com- 
pany, a  Corporation,  et  al..  Defendants.  Notice  of 
Motion  of  Defendant  F.  W.  Sterling  for  an  Order 
Vacating  Order  of  Arrest.  Received  copy  of  the 
within  Notice  this  ninth  day  of  February,  1915. 
Robert  L.  Hubbard,  Attorney  for  Plaintiff.  Filed 
Mar.  10, 1915.  Wm.  M.  Van  Dyke,  Clerk.  By  R.  S. 
Zimmerman,  Deputy  Clerk.  Davis,  Kemp  &  Post, 
Attorneys  for  said  Defendant.     [139] 
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In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division, 

ELIZABETH  KNUDSEN, 

Plaintife, 

vs. 

DOMESTIC    UTILITIES    MANUFACTURING 
COMPANY   (a  Corporation),  etal., 

Defendants. 

Notice  of  Motion  of  Defendant  W.  P.  Ellis  for  an 
Order  Vacating  Order  of  Arrest. 

To  the  Plaintiff  in  the  Above-entitled  Action  and  to 
R.  L.  Hubbard,  Her  Attorney : 
You  and  each  of  you  will  please  take  notice  that 
the  defendant  W.  P.  Ellis  in  the  above-entitled  action 
will  on  Monday,  the  15th  day  of  March,  1915,  at  the 
hour  of  ten  o'clock  A.  M.,  or  as  soon  thereafter  as 
counsel  can  be  heard,  move  the  above-entitled  court, 
at  the  courtroom  thereof,  in  the  Federal  Building,  in 
the  City  of  Los  Angeles,  County  of  Los  Angeles,  State 
of  California,  for  an  order  vacating  and  setting  aside 
the  order  of  arrest  issued  in  said  action,  for  the  arrest 
of  said  defendant,  on  or  about  the  26th  day  of  Jan- 
uary, 1915,  and  for  an  order  releasing  and  exonerat- 
ing the  bail  given  by  said  defendant  in  said  action. 

Said  motion  will  be  made  upon  the  following 
grounds,  to  wit : 

L 

That  said  Court  had  no  jurisdiction  to  make  said 
order  of  arrest,  for  the  reason  that  said  Court  had  no 
jurisdiction  of  the  person  of  said  defendant  or  of  the 
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subject  matter  of  said  action.     [140] 

II. 
That  the  affidavits  in  said  action  upon  which  said 
order  of  arrest  was  based  are  insufficient,  upon  their 
face,  to  confer  jurisdiction  upon  the  Court  to  make 
said  order. 

III. 
That  the  complaint  in  said  action  is  insufficient, 
upon  its  face,  to  confer  jurisdiction  upon  the  Court 
to  make  said  order. 

Said  motion  will  be  based  upon  this  notice  of  mo- 
tion, and  upon  the  records,  files  and  pleadings  in  said 
action. 

Dated  this  8th  day  of  March,  1915. 

DAVIS,  KEMP  &  POST, 
Attorneys  for  said  Defendant. 

[Endorsed] :  No.  363-Civil.  In  the  United  States 
District  Court,  in  and  for  the  Southern  District  of 
California,  Southern  Division.  Elizabeth  Knudsen, 
Plaintiff,  vs.  Domestic  Utilities  Manufacturing  Com- 
pany, a  Corporation,  et  al..  Defendants.  Notice  of 
Motion  of  Defendant  W.  P.  Ellis  for  an  Order  Vacat- 
ing Order  of  Arrest.  Received  copy  of  the  within 
Notice  this  ninth  day  of  February,  1915.  Robert  L. 
Hubbard,  Attorney  for  Plaintiff.  Filed  Mar.  10, 
1915.  Wm.  M.  Van  Dyke,  Clerk.  By  R.  S.  Zimmer- 
man, Deputy  Clerk.  Davis,  Kemp  &  Post,  Attor- 
neys for  said  Defendant.     [141] 

That  thereafter  and  on  the  13th  day  of  March,  1915, 
and  before  the  hearing  of  said  notices  of  motion  to 
dismiss  said  orders  of  arrest,  said  defendants  Edwin 
R.  Crooker,  Louise  E.  Crooker,  \V.  P.  Ellis  and  F. 


152  Edwin  R.  Crooker  et  dl. 

W.  Sterling,  having  first  obtained  leave  of  Court  so 
to  do,  served  upon  plaintiff's  attorney  and  filed 
Amended  Notices  of  Motion  for  an  Order  Vacating 
Order  of  Arrest  in  said  action ;  said  amended  notices 
of  Motion  being  in  words  and  figures  as  follows : 

In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division, 

ELIZABETH  KNUDSEN, 

Plaintiff, 

vs. 
DOMESTIC    UTILITIES    MANUFACTURING 
COMPANY  (a  Corporation),  et  al.. 

Defendants. 

Amended  Notice  of  Motion  of  Defendant  Edwin  R. 
Crooker  for  an  Order  Vacating  Order  of  Arrest. 

To  the  Plaintiff  in  the  Above-entitled  Action  and  to 
E.  L.  Hubbard,  Her  Attorney : 
You  and  each  of  you  will  please  take  notice  that 
the  defendant  Edwin  R.  Crooker  in  the  above-en- 
titled action  will  on  Monday,  the  22d  day  of  March, 
1915,  at  the  hour  of  ten  o'clock  A.  M.,  or  as  soon 
thereafter  as  counsel  can  be  heard,  move  the  above- 
entitled  court,  at  the  courtroom  thereof,  in  the  Fed- 
eral Building,  in  the  City  of  Los  Angeles,  County  of 
Los  Angeles,  State  of  California,  for  an  order  vacat- 
ing and  setting  aside  the  order  of  arrest  issued  in 
said  action,  for  the  arrest  of  said  defendant,  on  or 
about  the  26th  day  of  January,  1915,  and  for  an  order 
releasing  and  exonerating  the  bail  given  by  said 
defendant  in  said  action.     [142] 
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Said  motion  will  be  made  upon  the  following 
grounds,  to  wit : 

I. 
That  said  Court  had  no  jurisdiction  to  make  said 
order  of  arrest,  for  the  reason  that  said  Court  had  no 
jurisdiction  of  the  person  of  said  defendant  or  of  the 
subject  matter  of  said  action. 

11. 
That  the  affidavits  in  said  action  upon  which  said 
order  of  arrest  was  based  are  insufficient,  upon  their 
face,  to  confer  jurisdiction  upon  the  Court  to  make 
said  order. 

III. 
That  the  complaint  in  said  action  is  insufficient, 
upon  its  face,  to  confer  jurisdiction  upon  the  Court 
to  make  said  order. 

IV. 
That  said  order  of  arrest  is  void,  for  the  reason 
that  at  the  time  said  order  of  arrest  was  made  no 
summons  had  been  issued  in  said  action. 

Said  motion  will  be  based  upon  this  notice  of  mo- 
tion, and  upon  the  records,  files  and  pleadings  in  said 
action. 

Dated  this  12th  day  of  March,  1915. 

DAVIS,  KEMP  &  POST, 
Attorneys  for  said  Defendant. 
Good  cause  appearing  therefor,  leave  is  granted  to 
the  above-named  defendant  to  file  an  amended  notice 
of  motion  for  an  order  vacating  order  of  arrest  in 
the  above-entitled  action. 

Dated  this  13th  day  of  March,  1915. 

BLEDSOE, 
Judge.     [143] 
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[Endorsed]  :  No.  363^Civil.  In  the  United  States 
District  Court,  in  and  for  the  Southern  District  of 
California,  Southern  Division.  Elizabeth  Knudsen, 
Plaintiff,  vs.  Domestic  Utilities  Manufacturing  Com- 
pany, a  Corporation,  et  al.,  Defendants.  Amended 
Notice  of  Motion  of  Defendant  Edv^in  R.  Crooker  for 
an  Order  Vacating  Order  of  Arrest.  Received  copy 
of  the  v^ithin  Amd.  Notice  this  13th  day  of  March, 
1915.  Robert.  L.  Hubbard,  Attorney  for  Plaintiff. 
Filed  Mar.  13, 1915.  Wm.  M.  Van  Dyke,  Clerk.  By 
R.  S.  Zimmerman,  Deputy  Clerk.  Davis,  Kemp  & 
Post,  Attorneys  for  said  Defendant.     [144] 

In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division. 

ELIZABETH  KNUDSEN, 

Plaintiff, 

vs. 

DOMESTIC    UTILITIES    MANUFACTURING 
COMPANY,  a  Corporation,  et  al.. 

Defendants. 
Amended  Notice  of  Motion  of  Defendant  Louise  E. 

Crooker  for  an  Order  Vacating  Order  of  Arrest. 
To  the  Plaintiff  in  the  Above-entitled  Action,  and  to 
R.  L.  Hubbard,  Her  Attorney: 
You  and  each  of  you  will  please  take  notice  that 
the  defendant  Louise  E.  Crooker  in  the  above- 
entitled  action  will  on  Monday,  the  2'2d  day  of 
March,  1915,  at  the  hour  of  ten  o'clock  A.  M.,  or  as 
soon  thereafter  as  counsel  can  be  heard,  move  the 
above-entitled  court,  at  the  courtroom  thereof,  in  the 
Federal  Building,  in  the  City  of  Los  Angeles,  County 
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of  Los  Angeles,  State  of  California,  for  an  order 
vacating  the  setting  aside  the  order  of  arrest  issued 
in  said  action,  for  the  arrest  of  said  defendant,  on  or 
about  the  26th  day  of  January,  1915,  and  for  an 
order  releasing  and  exonerating  the  bail  given  by 
said  defendant  in  said  action. 

Said  motion  will  be  made  upon  the  following 
grounds,  to  wit : 

I. 

That  said  Court  had  no  jurisdiction  to  make  said 
order  of  arrest,  for  the  reason  that  said  Court  had 
no  jurisdiction  of  the  person  of  said  defendant  or  of 
the  subject  matter  of  said  action ;     [145] 

11. 

That  the  affidavits  in  said  action  upon  which  said 
order  of  arrest  was  based  are  insufficient,  upon  their 
face,  to  confer  jurisdiction  upon  the  Court  to  make 
said  order ; 

III. 

That  the  complaint  in  said  action  is  insufficient, 
upon  its  face,  to  confer  jurisdiction  upon  the  Court 
to  make  said  order. 

IV. 

That  said  order  of  arrest  is  void,  for  the  reason 
that  at  the  time  said  order  of  arrest  was  made  no 
sununons  had  been  issued  in  said  action. 

Said  motion  will  be  based  upon  this  notice  of  mo- 
tion, and  upon  the  records,  files  and  pleadings  in  said 
action. 

Dated  this  12th  day  of  March,  1915. 

DAVIS,  KEMP  &  POST, 
Attorneys  for  said  Defendant. 
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Good  cause  appearing  therefor,  leave  is  granted  to 
the  above-named  defendant  to  file  an  amended  notice 
of  motion  for  an  order  vacating  order  of  arrest  in 
the  above-entitled  action. 

Dated  this  13th  day  of  March,  1915. 

BLEDSOE, 

Judge. 

[Endorsed  ] :  No.  368^Civil.  In  the  United  States 
District  Court,  in  and  for  the  Southern  District  of 
California,  Southern  Division.  Elizabeth  Kundsen, 
Plaintiff,  vs.  Domestic  Utilities  Manufacturing 
Company,  a  Corporation,  et  al.,  Defendants. 
Amended  Notice  of  Motion  of  Defendant  Louise  E. 
Crooker  for  an  Order  Vacating  Order  of  Arrest. 
Eeceived  Copy  of  the  Within  Amd.  Notice  thiSi 
13th  day  of  March,  1915.  Robert  L.  Hubbard,  At- 
torney for  Plaintiff.  Filed  Mar.  13,  1915.  Wm.  M. 
Van  Dyke,  Clerk.  By  R.  S.  Zimmerman,  Deputy 
Qlerk.  Davis,  Kemp  &  Post,  Attorneys  for  said 
Defendant.     [146] 

In  the  District  Court  of  the  United  States^  Southern 
District  of  California,  Southern  Division, 

ELIZABETH  KNUDSEN, 

Plaintiff, 

vs. 

DOMESTIC    UTILITIES    MANUFACTURING 
COMPANY,  a  Corporation,  et  al.. 

Defendants. 
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Amended  Notice  of  Motion  of  Defendant  P.  W. 
Sterling  for  an  Order  Vacating  Order  of  Arrest. 

To  the  Plaintift*  in  the  Above-entitled  Action,  and  to 
R.  L.  Hubbard,  Her  Attorney: 

You  and  each  of  you  will  please  take  notice  that 
the  defendant  F.  W.  Sterling  in  the  above-entitled 
action  will  on  Monday,  the  22d  day  of  March,  1915, 
at  the  hour  of  ten  o'clock  A.  M.,  or  as  soon  there- 
after as  counsel  can  be  heard,  move  the  above- 
entitled  court,  at  the  courtroom  thereof,  in  the  Fed*- 
eral  Building,  in  the  City  of  Los  Angeles,  County  of 
Los  Angeles,  State  of  California,  for  an  order  vacat- 
ing and  setting  aside  the  order  of  arrest  issued  in 
said  action,  for  the  arrest  of  said  defendant,  on  or 
about  the  26th  day  of  January,  1915,  and  for  an 
order  releasing  and  exonerating  the  bail  given  by  said 
defendant  in  said  action. 

Said  motion  will  be  made  upon  the  following 
grounds,  to  wit: 

I. 

That  said  Court  had  no  jurisdiction  to  make  said 
order  of  arrest,  for  the  reason  that  said  Court  had 
no  jurisdiction  of  the  person  of  said  defendant  or  of 
the  subject  matter  of  said  action.     [147] 

IL 

That  the  affidavits  in  said  action  upon  which  said 
order  of  arrest  was  based  are  insufficient,  upon  their 
face,  to  confer  jurisdiction  upon  the  Court  to  make 
said  order. 

III. 

That  the  complaint  in  said  action  is  insufficient, 
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upon  its  face,  to  confer  jurisdiction  upon  the  Court 
to  make  said  order. 

IV. 
That  said  order  of  arrest  is  void,  for  the  reason 
that  at  the  time  said  order  of  arrest  was  made  no 
summons  had  been  issued  in  said  action. 

Said  motion  will  be  based  upon  this  notice  of  mo- 
tion, and  upon  the  records,  files  and  pleadings  in  said 
action. 

Dated  this  12th  day  of  March,  1915. 

DAVIS,  KEMP  &  POST, 
Attorneys  for  said  Defendant. 
Good  cause  appearing  therefor,  leave  is  granted 
to  the  above-named  defendtant  to  file  an  amended 
notice  of  motion  for  an  order  vacating  order  of  ar- 
rest in  the  above-entitled  action. 
Dated  this  13th  day  of  March,  1915. 

BLEDSOE, 

Judge. 

[Endorsed] :  No.  363-Civil.  In  the  United  States 
District  Court,  in  and  for  the  Southern  District  of 
California,  Southern  Division,  Elizabeth  Knudsen, 
Plaintiff,  vs.  Domestic  Utilities  Manufacturing 
Company,  a  Corporation,  et  al..  Defendants. 
Amended  Notice  of  Motion  of  Defendant  P.  W. 
Sterling  for  an  Order  Vacating  Order  of  Arrest. 
Received  Copy  of  the  Within  Amd.  Notice  this  13th 
Day  of  March,  1915.  Robert  L.  Hubbard,  Attorney 
for  Plaintiff.  Piled  Mar.  13,  1915.  Wm.  M.  Van 
Dyke,  Clerk.  By  R.  S.  Zimmerman,  Deputy  Clerk. 
Davis,  Kemp  &  Post,  Atttorneys  for  said  Defendant. 
[148] 
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In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division. 

ELIZABETH  KNUDSEN, 

Plaintiff, 

vs. 

DOMESTIC    UTILITIES    MANUPACTUEING 
COMPANY,  a  Corporation,  et  al.. 

Defendants. 

Amended  Notice  of  Motion  of  Defendant  W.  P.  Ellis 
for  an  Order  Vacating  Order  of  Arrest. 

To  the  Plaintiff  in  the  Above-entitled  Action,  and  to 
R.  L.  Hubbard,  Her  Attorney: 

You  and  each  of  you  will  please  take  notice  that 
the  defendant  W.  P.  Ellis  in  the  above-entitled 
action  will  on  Monday,  the  22d  day  of  March,  1915, 
at  the  hour  of  ten  o'clock  A.  M.,  or  as  soon  thereafter 
as  counsel  can  be  heard,  move  the  above-entitled 
court,  at  the  courtroom  thereof,  in  the  Federal  Build- 
ing, in  the  City  of  Los  Angeles,  County  of  Los  An- 
geles, State  of  California,  for  an  order  vacating  and 
setting  aside  the  order  of  arrest  issued  in  said  action, 
for  the  arrest  of  said  defendant,  on  or  about  the  26th 
day  of  January,  1915,  and  for  an  order  releasing  and 
exonerating  the  bail  given  by  said  defendant  in  said 
action. 

Said  motion  will  be  made  upon  the  following 
grounds,  to  wit : 

I. 

That  said  Court  had  no  jurisdiction  to  make  said 
order  of  arrest,  for  the  reason  that  said  Court  had 
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no  jurisdiction  of  the  person  of  said  defendant  or 
of  the  subject  matter  of  said  action; 

II.     [149] 
That  the  affidavits  in  said  action  upon  which  said 
order  of  arrest  was  based  are  insufficient,  upon  their 
face,  to  confer  jurisdiction  upon  the  Court  to  make 
said  order ; 

III. 
That  the  complaint  in  said  action  is  insufficient, 
upon  its  face,  to  confer  jurisdiction  upon  the  Court 
to  make  said  order. 

IV. 
That  said  order  of  arrest  is  void,  for  the  reason 
that  at  the  time  said  order  of  arrest  was  made  no 
summons  had  been  issued  in  said  action. 

Said  motion  will  be  based  upon  this  notice  of  mo- 
tion, and  upon  the  records,  files  and  pleadings  in  said 
action. 

Dated  this  12th  day  of  March,  1915, 

DAVIS,  KEMP  &  POST, 
Atttorneys  for  said  Defendant. 
Good  cause  appearing  therefor,  leave  is  granted  to 
the  above-named  defendant  to  file  an  amended  notice 
of  motion  for  an  order  vacating  order  of  arrest  in 
the  above-entitled  action. 

BLEDSOE, 

Judge. 

[Endorsed]:  No.  363-Civil.  In  the  United 
States  District  Court,  in  and  for  the  Southern  Dis- 
trict of  California,  Southern  Division.  Elizabeth 
Knudsen,  Plaintiff,  vs.  Domestic  Utilities  Manufac- 
turing Company,  a  Corporation,  et  al..  Defendants. 
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Amended  Notice  of  Motion  of  Defendant  W.  P. 
Ellis  for  an  Order  Vacating  Order  of  Arrest.  Re- 
ceived Copy  of  the  Within  Amd.  Notice  this  13tli 
day  of  March,  1915.  Robert  L.  Hubbard,  Attorney 
for  Plaintiff.  Piled  Mar.  13,  1915.  Wm.  M.  Van 
Dyke,  Clerk.  By  R.  S.  Zimmerman,  Deputy  Clerk. 
Davis,  Kemp  &  Post,  Attorneys  for  said  Defendant. 
[150] 

That  said  motion  came  up  for  hearing  in  said 
Court  on  the  22d  day  of  March,  1915,  and  that  the 
hearing  thereof  was  regularly  continued  from  time 
to  time  until  the  19th  day  of  April,  1915;  and  that 
on  said  19th  day  of  April,  1915,  the  motions  of  said 
defendants  Edwin  R.  Crooker,  Louise  E.  Crooker, 
W.  P.  Ellis,  and  P.  W.  Sterling,  as  set  out  in  said 
Amended  Notices  of  Motions,  were  argued  and  sub- 
mitted to  the  Court  for  its  decision,  and  that  there- 
after, and  on  the  9th  day  of  Aug-ust,  1915,  the  said 
Court  entered!  its  order  denying  the  motions  of  said 
defendants  Edwin  R.  Crooker,  Louise  E.  Crooker, 
W.  P.  Ellis  and  P.  W.  Sterling  for  an  order  vacat- 
ing the  order  of  arrest  in  said  action,  and  each  of 
them,  and  that  on  said  9th  day  of  August,  1915,  a 
Minute  Order  of  said  Court  was  entered  in  said  ac- 
tion denying  said  motions  as  follows : 

[Order  Denying  Motion  to  Vacate  Orders  of  Arrest.] 

No.  363-CIVIL,  S.  D. 

ELIZABETH  KNUDSEN, 

Plaintiff, 
vs. 
DOMESTIC  UTILITIES  CO.,  et  al., 

Defendants. 
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This  eause  having  heretofore  been  submitted  to 
the  Court  for  its  consideration  and  decision  on  a  mo- 
tion to  vacate  certain  orders  for  the  arrest  of  defend- 
ants herein,  and  the  Court  having  duly  considered 
the  same,  and  being  fully  advised  in  the  premises. 

It  is  now  ordered  that  said  motion  to  vacate  said 
orders  of  arrest  be,  and  the  same  is  hereby,  denied. 

That  no  opinion  was  filed  in  said  matter. 

To  which  decision  and  order  of  the  Court  the  de- 
fendants Edwin  R.  Crooker,  Louise  E.  Crooker,  W. 
P.  Ellis  and  F.  W.  Sterling  duly  excepted.     [151] 

That  thereafter  and  on  the  14th  day  of  August, 
1915,  said  defendants  Edwdn  E.  Crooker,  Louise  E. 
Crooker,  W.  P.  Ellis  and  F.  W.  Sterling  applied  to 
the  Court  for  and  obtained  an  order  extending  the 
time  to  prepare,  serve  and  file  their  Bill  of  Excep- 
tions to  said  decision  and  order  of  the  Court;  which 
said  order  is  in  words  and  figures  as  follows : 

In  the  District  Court  of  the  United  States^  Southern 
District  of  California,  Southern  Division. 

ELIZABETH  KNUDSEN, 

Plaintiff, 

vs. 

DOMESTIC  UTILITIES  MANUFACTURING 
COMPANY,  a  Corporation,  EDWIN  R. 
CROOKER,  HARRY  L.  CROOKER, 
LOUISE  E.  CROOKER,  W.  P.  ELLIS  and 
F.  W.  STERLING, 

Defendants. 

Order  Extending  Time  for  Bill  of  Exceptions. 

In  this  action  the  defendants,  Edwin  R.  Crooker, 
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Louse  E.  Crooker,  W.  P.  Ellis  and  F.  W.  Sterling, 
having  this  day  applied  to  the  Court  for  an  order 
granting  them,  and  each  of  them,  additional  time 
within  which  to  prepare,  file  and  serve  their  Bill  of 
Exceptions  to  the  decision  and  order  of  the  Court 
entered  in  said  action  on  the  9th  day  of  August,  1915, 
den}dng  the  motion  of  said  defendants,  and  each  of 
them,  to  vacate  the  order  of  arrest  in  said  action,  and 
it  appearing  to  the  Court  that  this  is  a  proper  case 
for  this  order;     [152] 

NOW,  THEREFORE,  on  motion  of  Davis,  Kemp 
&  Post,  attorneys  for  said  defendants,  it  is  hereby 
ordered  that  said  defendants,  Edwin  R.  Crooker, 
Louise  E.  Crooker,  W.  P.  Ellis  and  F.  W.  Sterling, 
be,  and  they  hereby  are,  granted  twenty  (20)  days' 
additional  time  within  which  to  prepare,  serve  and 
file  their  bill  of  exceptions  to  said  decision  and  order. 

Dated  this  14th  day  of  August,  1915. 

BLEDSOE, 

Judge. 

[Endorsed] :  Civ.  No.  363.  In  the  United  States 
District  Court,  in  and  for  the  Southern  District  of 
California,  Southern  Division.  Elizabeth  Knudsen 
vs.  Domestic  Utilities  Mfg.  Co.,  a  Corp.,  et  al. 
Order  Extending  Time  for  Bill  of  Exceptions.  Re- 
ceived Copy  of  the  Within  Order  this  16th  day  of 
August,  1915.  Robert  L.  Hubbard,  B,  Attorney  for 
Plaintiff.  Filed  Aug.  16, 1915.  Wm.  M.  Van  Dyke, 
Clerk.  By  R.  S.  Zimmerman,  Deputy  Clerk. 
Davis,  Kemp  &  Post,  Attorneys  for  Defendants  Ed- 
win R.  Crooker,  Louise  E.  Crooker,  W.  P.  Ellis  and 
F.  W.  Sterling.     [153] 
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That  thereafter  and  on  the  7th  day  of  September, 
1915,  and  within  the  time  limited  by  said  order  ex- 
tending time  to  prepare,  serve  and  file  their  Bill  of 
Exceptions,  said  defendants,  Edwin  R.  Crooker, 
Louise  E.  Crooker,  W.  P.  Ellis  and  F.  W.  Sterling, 
served  upon  plaintiff's  attorney  in  said  action  and 
filed  with  said  Court,  their  proposed  Bill  of  Excep- 
tions therein. 

That  thereafter  and  on  the  8th  day  of  September, 
1915,  an  order  was  made  by  said  Court  granting  the 
plaintiff,  Elizabeth  Knudsen,  twenty  days  additional 
time  within  which  to  propose  amendments  to  defend- 
ants' Bill  of  Exceptions. 

That  thereafter  and  on  the  30th  day  of  September, 
1915,  an  order  was  duly  made  by  said  Court  granting 
the  plaintiff,  Elizabeth  Knudsen,  thirty  days  addi- 
tional time  within  which  to  propose  amendments  to 
defendants'  Bill  of  Exceptions,  and  that  thereafter 
and  on  the  28th  day  of  October,  1915,  said  plaintiff 
proposed  amendments  to  defendants'  Bill  of  Excep- 
tions, which  said  amendments  so  proposed  by  said 
plaintiff  w^ere  accepted  by  said  defendants  and  are 
incorporated  herein. 

WHEREFORE,  the  defendants  Edwin  R. 
Crooker,  Louise  E.  Crooker,  W.  P.  Ellis  and  F.  W. 
Sterling,  pray  that  the  foregoing,  their  Bill  of  Excep- 
tions to  the  decision  and  order  of  the  Court  denying 
the  motions  of  the  said  defendants,  and  each  of  them, 
to  vacate  the  said  order  of  arrest  in  said  action,  con- 
taining all  the  proceedings  had  therein,  may  be  set- 
tled and  allowed. 
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Dated  this  29th  day  of  October,  1915. 

DAVIS,  KEMP  &  POST, 
Attorneys  for  Defendants,  Edwin  R.  Crooker,  Louise 
E.  Crooker,  W.  P.  Ellis  and  P.  W.  Sterling. 
[154] 

[Stipulation  as  to  Bill  of  Exceptions.] 

It  is  hereby  stipulated  that  the  foregoing  bill  of 
exceptions  is  a  full,  true  and  correct  Bill  of  Excep- 
tions and  that  the  same  may  be  settled  and  allowed 
by  the  Court. 

Dated  this  29th  day  of  October,  1915. 

ROBERT  L.  HUBBARD, 

Attorney  for  Plaintiff. 
DAVIS,  KEMP  &  POST, 
Attorneys  for  Defendants,  Edwin  R.  Crooker,  Louise 
E.  Crooker,  W.  P.  Ellis,  and  F.  W.  Sterling. 

[Order  Settling  and  Allowing  Bill  of  Exceptions.] 

The  foregoing  Bill  of  Exceptin^S;,  containing  all 
of  the  proceedings  had  upon  the  motion  of  the  de- 
fendants Edwin  R.  Crooker,  Louise  E.  Crooker, 
W.  P.  Ellis  and  P.  W.  Sterling,  and  each  of  them, 
to  vacate  the  order  of  arrest  issued  in  said  action,  is 
a  true  and  correct  Bill  of  Exceptions  and  is  hereby 
settled  and  allowed  and  ordered  to  be  filed. 
Dated  this  30th  day  of  October,  1915. 

BENJAMIN  P.  BLEDSOE, 

Judge. 
(Written  in  ink:     Who  heard  said  Cause.) 

[Endorsed]:  Original.      No.    363    Civ.      In    the 
United  States  District  Court,  in  and  for  the  South- 
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ern  District  of  California,  Southern  Division.  Eliza- 
beth Knudsen,  Plaintiff,  vs.  Domestic  Utilities 
Manufacturing  Co.,  a  Corp.,  et  al.  Defendants  En- 
grossed Bill  of  Exceptions.  Filed  Oct.  30,  1915. 
Wm.  M.  Van  Dyke  Clerk.  By  T.  F.  Green,  Deputy 
Clerk.  Davis,  Kemp  &  Post,  Suite  812  Marsh- 
Strong  Bldg.,  Tel.  Home  A-5097,  Main  1953,  Los 
Angeles,  Cal.,  Attorneys  for  Defendants  Edwin  R. 
Crooker,  Louise  E.  Crooker,  W.  P.  Ellis  and  F.  W. 
Sterling.     G.     [155] 


In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division, 

ELIZABETH  KNUDSEN, 

Plaintiff, 

vs. 

DOMESTIC  UTILITIES  MANUFACTURING 
COMPANY,  a  Corporation,  EDWIN  R. 
CROOKER,  HARRY  L.  CROOKER, 
LOUISE  E.  CROOKER,  W.  P.  ELLIS  and 
F.  W.  STERLING, 

Defendants. 

Petition  for  Writ  of  Error. 
Edwin  R.  Crooker,  Louise  E.  Crooker,  W.  P.  Ellis 
and  F.  W.  Sterling,  defendants  in  the  above-en- 
titled action,  feeling  themselves  aggrieved  by  the 
decision  and  order  entered  in  said  action  on  the  9th 
day  of  August,  1915,  denying  the  motion  of  said 
defendants,  and  each  of  them,  to  vacate  the  order 
of  arrest  issued  in  said  action,  come  now  by  Davis, 
Kemp  &  Post,  their  attorneys,  and  file  herewith  an 
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assignment  of  errors  and  petition  said  Court  for  an 
order  allowing  said  defendants  to  procure  a  writ  of 
error  to  the  Honorable  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  under  and  accord- 
ing to  the  laws  of  the  United  States  in  that  behalf 
made  and  provided,  and  also  that  an  order  be  made 
fixing  the  amount  of  security  which  the  defendants 
shall  give  and  furnish  upon  said  writ  of  error. 

And  your  petitioners  will  ever  pray. 

Dated  September  7th,  1915. 

DAVIS,  KEMP  &  POST, 
Attorneys  for  Defendants  Edwin  R.  Crooker,  Louise 
E.  Crooker,  W.  P.  Ellis  and  P.  W.  Sterling.  [156] 


In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division, 

ELIZABETH  KNUDSEN, 

Plaintiff, 

vs. 

DOMESTIC     UTILITIES      MANUFACTURING 
COMPANY,  a  Corporation,  et  al., 

Defendants. 

United  States  of  America, 
Southern  District  of  California, 
Southern  Division, 
County  of  Los  Angeles, — ss. 

Affidavit  [of  Service  of  Petition  for  Writ  of  Error]. 
R.  M.  Phillips,  being  first  duly  sworn,  deposes  and 
says:  That  he  is  an  attorney  in  the  office  of  Davis, 
Kemp  &  Post,  attorneys  for  the  defendants  Edwin 
R.  Crooker,  Louise  E.  Crooker,  W.  P.  Ellis  and  F.  W. 
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Sterling,  in  the  above-entitled  action;  that  on  the  7th 
day  of  September,  1915,  at  about  the  hour  of  11:10 
A.  M.  of  said  day,  he  personally  served  the  within 
Petition  for  Writ  of  Error  on  Robert  L.  Hubbard, 
attorney  for  plaintiff  in  said  action,  by  delivering  to 
and  leaving  with  the  person  in  charge  of  the  office 
of  said  Robert  L.  Hubbard,  at  888  Van  Nuys  Build- 
ing, in  the  City  of  Los  Angeles,  County  of  Los 
Angeles,  State  of  California,  a  copy  of  said  Petition 
for  Writ  of  Error;  that  said  office  was  open  at  said 
time  and  in  charge  of  said  person,  who  declined 
and  refused  to  accept  service  of  the  same  in  writing. 

R.  M.  PHILLIPS. 

Subscribed  and  sworn  to  before  me  this  7th  day 
of  September,  1915. 

[Seal]  R.  R.  VEAL, 

Notary  Public  Within  and  for  the  County  of  Los 
Angeles,  State  of  California.     [157] 

[Endorsed]:  Original.  Civ.  No.  363.  In  the 
United  States  District  Court,  in  and  for  the  South- 
ern District  of  California,  Southern  Division.  Eliz- 
abeth Knudsen  vs.  Domestic  Utilities  Manufactur- 
ing Co.,  a  Corp.,  et  al.  Petition  for  Writ  of  Error. 
Filed  Sep,  7,  1915.  Wm.  M.  Van  Dyke,  Clerk.  By 
Chas.  N.  Williams,  Deputy  Clerk.  Davis,  Kemp  & 
Post,  Suite  812  March-Strong  Bldg.  Tel.  Home 
A— 5037,  Main  1953,  Los  Angeles,  CaL,  Attorneys 
for  Defendants  Edwin  R,  Crooker,  Louise  E. 
Crooker,  W.  P.  Ellis  and  F.  W.  Sterling.     [158] 
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In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division, 

ELIZABETH  KNUDSEN, 

Plaintiff, 

vs. 

DOMESTIC     UTILITIES      MANUFACTURING 
COMPANY,  a  Corporation,  et  al.. 

Defendants. 

Assignment  of  Errors. 

Come  now  the  defendants  Edwin  R.  Crooker, 
Louise  E.  Crooker,  W.  P.  Ellis  and  F.  W.  Sterling, 
and  file  the  following  Assignment  of  Errors,  upon 
which  they  will  rely  upon  their  prosecution  of  the 
writ  of  error  in  the  above-entitled  cause,  petition  for 
which  writ  of  error  is  filed  at  the  same  time  as  this 
Assignment  of  Errors. 

I. 

The  Court  erred  in  denying  the  motion  of  defend- 
ant Edwin  R.  Crooker  to  vacate  the  order  of  arrest 
issued  in  said  action,  based  upon  the  ground  that 
said  Court  had  no  jurisdiction  to  make  said  order 
of  arrest  for  the  reason  that  the  said  Court  had  no 
jurisdiction  of  the  person  of  said  defendant  or  the 
subject  matter  of  said  action.     This  ruling  was  erro- 
neous for  the  reason  that  at  the  time  said  order  of 
aiTest  was  made  it  affirmatively  appeared  from  the 
complaint  filed  in  said  action  that  the  plaintiff  was 
a  resident  and  citizen  of  the  City  of  Washington, 
District  of  Columbia,  and  that  the  defendant  Edwin 
R,  Crooker  was  a  resident  and  citizen  of  the  State 
of  California;  and  that  it  affirmatively  appeared 
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therefrom  that  the  diversity  of  citizenship  necessary 
to  confer  jurisdiction  on  this  Court  of  the  person 
of  said  defendant  or  of  the  subject  matter  of  said 
[159]  action,  did  not  exist,  and  that  the  amend- 
ment to  said  complaint  filed  in  said  action  on  the 
23d  day  of  February,  1915,  after  the  arrest  of  said 
defendant  and  his  release  on  bail,  had  no  retroac- 
tive effect  and  could  not  operate  to  violate  said  order 
of  arrest  made  by  the  Court  at  a  time  when  it 
affirmatively  appeared  from  the  record  upon  which 
the  Court  was  called  to  act  that  said  Court  was  with- 
out jurisdiction  of  the  person  of  said  defendant  or 
subject  matter  of  said  action,  and  for  the  further  rea- 
son that  said  amendment  to  said  complaint  does  not 
allege  the  diverse  citizenship  necessary  to  confer 
jurisdiction  upon  said  Court  of  the  person  of  said 
defendant  or  of  the  subject  matter  of  said  action 
to  have  existed  at  the  time  of  the  commencement 
of  said  action,  and  for  the  further  reason  that 
jurisdiction  and  authority  to  issue  an  order  of 
arrest  in  a  civil  action  is  based,  solely  and  exclusively 
under  the  law^s  of  the  State  of  California,  upon  the 
affidavits  filed  in  support  of  the  application  for  such 
order  of  arrest,  and  that  therefore  the  Court  had  no 
right  to  look  beyond  said  affidavits  to  the  complaint 
in  said  action  in  passing  upon  the  application  for 
said  order  of  arrest. 

11. 
The  court  erred  in  denying  the  motion  of  the  de- 
fendant Edwin  R.  Crooker  to  vacate  the  order  of 
arrest  issued  in  said  action,  based  upon  the  ground 
that  the  affidavits  in  said  action  upon  which  said 
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order  of  arrest  was  based,  are  insufficient  upon  their 
face  to  confer  jurisdiction  upon  the  Court  to  make 
said  order.  This  ruling  was  erroneous  for  the  rea- 
son that  authority  to  issue  an  order  of  arrest  in  a 
civil  action  is  based  solely  and  exclusively  upon  the 
affidavits  filed  support  of  the  application  for  such 
order  and  said  affidavits  contain  no  allegation  what- 
soever as  to  the  citizenship  of  the  plaintiff  in  said 
action,  and  do  not  show  the  existence  of  the  diversity 
of  citizenship  [160]  necessary  to  confer  jurisdic- 
tion upon  said  Court  in  said  action,  and  for  the  fur- 
ther reason  that  said  affidavits  are  made  largely 
and  as  to  many  important,  necessary  and  essential 
allegations  therein  upon  information  and  belief  and 
that  the  facts  upon  which  said  information  and 
belief  was  founded  are  not  stated  therein,  and  for  the 
further  reason  that  the  facts  stated  in  said  affidavits 
are  insufficient  to  warrant  an  order  for  the  arrest  of 
said  defendant. 

III. 
The  Court  erred  in  denying  the  motion  of  defend- 
ant Edwin  R.  Crooker  to  vacate  the  order  or  arrest 
issued  in  said  action,  based  upon  the  ground  that  the 
complaint  in  said  action  is  insufficient  upon  its  face 
to  confer  jurisdiction  upon  the  Court  to  make  said 
order.  This  ruling  was  erroneous  for  the  reason 
that  the  complaint  in  said  action,  at  the  time  of  the 
issuance  of  said  order  of  arrest,  showed  affinna- 
tively  upon  its  face  that  the  diversity  of  citizenship 
necessary  to  confer  jurisdiction  in  said  action  upon 
said  Court  did  not  exist,  and  for  the  further  reason 
that  it  does  not  appear  from  said  complaint  that  a 
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cause  of  action  exists  against  said  defendant  and  for 
the  further  reason  that  the  amendment  to  the  com- 
plaint filed  in  said  action  had  no  retroactive  effect  to 
validate  the  order  of  arrest  issued  at  the  time  when  it 
affirmatively  appeared  from  the  record  that  the 
Court  had  no  jurisdiction  of  the  person  of  said  de- 
fendant or  of  the  subject  matter  of  said  action,  and 
for  the  further  reason  that  said  amendment  to  said 
complaint  does  not  show  the  diversity  of  citizenship 
necessary  to  confer  jurisdiction  upon  said  Court  to 
have  existed  at  the  commencement  of  said  action, 
and  for  the  further  reason  that  the  jurisdiction  and 
authority  of  the  Court  to  issue  an  order  of  arrest 
in  a  civil  action  is  based,  under  the  laws  of  the  State 
of  California,  solely  [161]  and  exclusively,  on 
the  affidavits  filed  in  support  of  the  application  for 
Court  in  passing  upon  the  application  for  the  said 
order  of  arrest,  and  that  therefore,  the  Court  in  pass- 
ing upon  the  application  for  such  order  of  arrest  can- 
not look  beyond  such  affidavits  to  the  complaint,  or 
other  proceedings  in  said  action. 

IV. 
The  Court  erred  in  denying  the  motion  of  defend- 
ant Edwin  E.  Crooker  to  vacate  the  order  of  arrest 
issued  in  said  action,  based  upon  the  ground  that 
said  order  of  arrest  is  void  for  the  reason  that  at  the 
time  said  order  of  arrest  was  made  no  summons  had 
been  issued  in  said  action.  This  ruling  was  errone- 
ous for  the  reason  that  the  laws  of  the  State  of 
California  do  not  authorize  the  issuance  or  an  order 
of  arrest  in  a  civil  action  except  at  the  time  of  the 
issuing  of  the  summons  in  said  action  or  at  any  time 
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afterwards  before  judgment. 

V. 
The  Court  erred  in  denying  the  motion  of  defend- 
ant Louise  E.  Crooker  to  vacate  the  order  of  arrest 
issued  in  said  action,  based  upon  the  ground  that 
said  Court  had  no  jurisdiction  to  make  said  order 
of  arrest  for  the  reason  that  the  said  Court  had  no 
jurisdiction  of  the  person  of  said  defendant  or  the 
subject  matter  of  said  action.  This  ruling  was 
erroneous  for  the  reason  that  at  the  time  said  order 
of  arrest  was  made  it  affirmatively  appeared  from 
the  complaint  filed  in  said  action  that  the  plaintiff 
w^as  a  resident  and  citizen  of  the  City  of  Washington, 
District  of  Columbia,  and  that  the  defendant  Louise 
E.  Crooker  w^as  a  resident  and  citizen  of  the  State 
of  California;  and  that  it  affirmatively  appeared 
therefrom  that  the  diversity  of  citizenship  necessary 
to  confer  jurisdiction  on  this  Court  of  the  person  of 
said  defendant  or  of  the  subject  matter  of  said 
action,  did  not  exist,  and  that  the  amendment  to  said 
complaint  filed  in  said  action  on  the  23d  day  of  Feb- 
ruary, 1915,  after  the  [162]  arrest  of  said  defend- 
ant and  her  release  on  bail,  had  no  retroactive  effect 
and  could  not  operate  to  validate  said  order  of 
arrest  made  by  the  Court  at  a  time  when  it  affirm- 
atively appeared  from  the  record  upon  which  the 
Court  was  called  to  act  that  said  Court  was  without 
jurisdiction  of  the  person  of  said  defendant  or  sub- 
ject matter  of  said  action,  and  for  the  further  reason 
that  said  amendment  to  said  complaint  does  not  al- 
lege the  diverse  citizenship  necessary  to  confer  juris- 
diction upon    said    Court    of   the    person    of   said 
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defendant  or  of  the  subject  matter  of  said  action  to 
have  existed  at  the  time  of  the  commencement  of 
said  action,  and  for  the  further  reason  that  juris- 
diction and  authority  to  issue  an  order  of  arrest  in  a 
civil  action  is  based,  solely  and  exclusively  under 
the  laws  of  the  State  of  California,  upon  the  affi- 
davits filed  in  support  of  the  application  for  such 
order  of  arrest,  and  that  therefore  the  Court  had 
no  right  to  look  beyond  said  affidavits  to  the  com- 
plaint in  said  action  in  passing  upon  the  application 
for  said  order  of  arrest. 

VI. 
The  Court  erred  in  denying  the  motion  of  the  de- 
fendant Louise  E.  Crooker  to  vacate  the  order  of 
arrest  issued  in  said  action,  based  upon  the  ground 
that  the  affidavits  in  said  action  upon  which  said  or- 
der of  arrest  was  based,  are  insufficient  upon  their 
face  to  confer  jurisdiction  upon  the  Court  to  make 
said  order.  This  ruling  was  erroneous  for  the  reason 
that  authority  to  issue  an  order  of  arrest  in  a  civil 
action  is  based  solely  and  exclusively  upon  the  affi- 
davits filed  in  support  of  the  application  for  such 
order  and  said  affidavits  contain  no  allegation  what- 
soever as  to  the  citizenship  of  the  plainti:ff  in  said 
action,  and  do  not  show  the  existence  of  the  diver- 
sity of  citizenship  necessary  to  confer  jurisdiction 
upon  said  Court  in  said  action,  and  for  the  further 
reason  that  said  affidavits  are  made  largely  and  as 
to  many  important,  necessary  and  essential  [163] 
allegations  therein  upon  information  and  belief  and 
that  the  facts  upon  which  said  information  and  be- 
lief was  founded  are  not  stated  therein,  and  for  the 
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further  reason  that  the  facts  stated  in  said  affidavits 
are  insufficient  to  warrant  an  order  for  the  arrest  of 
said  defendant. 

VII. 
The  Court  erred  in  denying  the  motion  of  defend- 
ant Louise  E.  Crooker  to  vacate  the  order  of  arrest 
issued  in  said  action,  based  upon  the  ground  that  the 
complaint  in  said  action  is  insufficient  upon  its  face  to 
confer  jurisdiction  upon  the  Court  to  make  said 
order.  This  ruling  was  erroneous  for  the  reason 
that  the  complaint  in  said  action,  at  the  time  of  the 
issuance  of  said  order  of  arrest,  showed  affirm- 
atively upon  its  face  that  the  diversity  or  citizenship 
necessary  to  confer  jurisdiction  in  said  action  upon 
said  Court  did  not  exist,  and  for  the  further  reason 
that  it  does  not  appear  from  said  complaint  that 
a  cause  of  action  exists  against  defendant  and  for  the 
further  reason  that  the  amendment  to  the  complaint 
filed  in  said  action  had  no  retroactive  effect  to  vali- 
date the  order  of  arrest  issued  at  the  time  when  it 
affirmatively  appeared  from  the  record  that  the 
Court  had  no  jurisdiction  of  the  person  of  said  de- 
fendant or  of  the  subject  matter  of  said  action,  and 
for  the  further  reason  that  said  amendment  to  said 
complaint  does  not  show  the  diversity  of  citizenship 
necessary  to  confer  jurisdiction  upon  said  Court 
to  have  existed  at  the  commencement  of  said  action, 
and  for  the  further  reason  that  the  jurisdiction  and 
authority  of  the  Court  to  issue  an  order  of  arrest 
in  a  civil  action  is  based,  under  the  laws  of  the  State 
of  California,  solely  and  exclusively,  on  the  affidavits 
filed  in  support  of  the  application  for  the  said  order 
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of  arrest,  and  that  therefore  the  Court  in  passing 
upon  the  application  for  such  order  of  arrest  cannot 
look  beyond  such  affidavits  to  the  complainant,  or 
other  proceedings  in  said  action.     [  164] 

VIII. 

The  Court  erred  in  denying  the  motion  of  defend- 
ant Louise  E.  Crooker,  to  vacate  the  order  of  arrest 
issued  in  said  action,  based  upon  the  ground  that 
said  order  of  arrest  is  void  for  the  reason  that  at  the 
time  said  order  of  arrest  was  made  no  summons 
had  been  issued  in  said  action.  This  ruling  was 
erroneous  for  the  reason  that  the  laws  of  the  State 
of  California  do  not  authorize  the  issuance  of  an 
order  of  arrest  in  a  civil  action  except  at  the  time  of 
the  summons  in  said  action  or  at  any  time  afterwards 
before  judgment. 

IX. 

The  Court  erred  in  denying  the  motion  of  defend- 
ant W.  P.  Ellis  to  vacate  the  order  of  arrest  issued 
in  said  action,  based  upon  the  ground  that  said 
Court  had  no  jurisdiction  to  make  said  order  of 
arrest  for  the  reason  that  the  said  Court  had  no 
jurisdiction  of  the  person  of  said  defendant  or  the 
subject  matter  of  said  action.  This  ruling  was 
erroneous  for  the  reason  that  at  the  time  said  order 
of  arrest  was  made  it  affirmatively  appeared  from 
the  complaint  filed  in  said  action  that  the  plaintiff 
was  a  resident  and  citizen  of  the  City  of  Washington, 
District  of  Columbia,  and  that  the  defendant  W.  P. 
Ellis  was  a  resident  and  citizen  of  the  State  of  Cali- 
fornia ;  and  that  it  affirmatively  appeared  therefrom 
that  the  diversity  of  citizenship  necessary  to  confer 
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jurisdiction  on  this  Court  of  the  person  of  said  de- 
fendant or  of  the  subject  matter  of  said  action,  did 
not  exist,  and  that  the  amendment  to  said  complaint 
filed  in  said  action  on  the  23d  day  of  February,  1915, 
after  the  arrest  of  said  defendant  and  his  release  on 
bail,  had  no  retroactive  effect  and  could  not  operate 
to  validate  said  order  of  arrest  made  by  the  Court 
at  a  time  when  it  affirmatively  appeared  from  the 
record  upon  which  the  Court  was  called  to  act  that 
said  Court  was  without  jurisdiction  of  the  person 
of  said  defendant  or  subject  matter  of  said  action, 
and  [165]  for  the  further  reason  that  said  amend- 
ment to  said  complaint  does  not  allege  the  diverse 
citizenship  necessary  to  confer  jurisdiction  upon 
said  Court  of  the  person  of  said  defendant  or  of 
the  subject  matter  of  said  action  to  have  existed  at 
the  time  of  the  commencement  of  said  action,  and 
for  the  further  reason  that  jurisdiction  and  authority 
to  issue  an  order  of  arrest  in  a  civil  action  is  based, 
solely  and  exclusively  under  the  laws  of  the  State 
of  California,  upon  the  affidavits  filed  in  support 
of  the  application  for  such  order  of  arrest,  and  that 
therefore  the  Court  had  no  right  to  look  beyond  said 
affidavits  to  the  complaint  in  said  action  in  passing 
upon  the  application  for  said  order  of  arrest. 

X. 
The  Court  erred  in  denying  the  motion  of  the  de- 
fendant W.  P.  Ellis  to  vacate  the  order  of  arrest 
issued  in  said  action,  based  upon  the  ground  that 
the  affidavits  in  said  action  upon  which  said  order 
of  arrest  was  based,  are  insufficient  upon  their  face 
to  confer  jurisdiction  upon  the  Court  to  make  said 
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order.  This  ruling  was  erroneous  for  the  reason 
that  authority  to  issue  an  order  of  arrest  in  a  civil 
action  is  based  solely  and  exclusively  upon  the  affi- 
davits filed  in  support  of  the  application  for  such 
order  and  said  affidavits  contain  no  allegation  what- 
soever as  to  the  citizenship  of  the  plaintiff  in  said 
action,  and  do  not  show  existence  of  the  diversity  of 
citizenship  necessary  to  confer  jurisdiction  upon  said 
court  in  said  action,  and  for  the  further  reason  that 
said  affidavits  are  made  largely  and  as  to  many  im- 
portant, necessary  and  essential  allegations  therein 
upon  information  and  belief  and  that  the  facts  upon 
which  said  information  and  belief  was  founded  are 
not  stated  therein,  and  for  the  further  reason  that 
the  facts  stated  in  said  affidavits  are  insufficient  to 
warrant  an  order  for  the  arrest  of  said  defendant. 
[166] 

XI. 
The  Court  erred  in  denying  the  motion  of  defend- 
ant W.  P.  Ellis  to  vacate  the  order  of  arrest  issued  in 
said  action,  based  upon  the  ground  that  the  com- 
plaint in  said  action  is  insufficient  upon  its  face  to 
confer  jurisdiction  upon  the  Court  to  make  said 
order.  This  ruling  was  erroneous  for  the  reason  that 
the  complaint  in  said  action,  at  the  time  of  the  issu- 
ance of  said  order  of  arrest,  showed  affirmatively 
upon  its  face  that  the  diversity  of  citizenship  neces- 
sary to  confer  jurisdiction  in  said  action  upon  said 
Court  did  not  exist,  and  for  the  further  reason  that 
it  does  not  appear  from  said  complaint  that  a  cause 
of  action  exists  against  said  defendant  and  for  the 
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further  reason  that  the  amendment  to  the  complaint 
filed  in  said  action  had  no  retroactive  effect  to  vali- 
date the  order  of  arrest  issued  at  the  time  when  it 
affirmatively  appeared  from  the  record  that  the  Court 
had  no  jurisdiction  of  the  person  of  said  defendant 
or  of  the  subject  matter  of  said  action,  and  for  the 
further  reason  that  said  amendment  to  said  com- 
plaint does  not  show  the  diversity  of  citizenship 
necessary  to  confer  jurisdiction  upon  said  Court  to 
have  existed  at  the  commencement  of  said  action, 
and  for  the  further  reason  that  the  jurisdiction  and 
authority  of  the  Court  to  issue  an  order  of  arrest  in  a 
civil  action  is  based,  under  the  laws  of  the  State  of 
California,  solely  and  exclusively,  on  the  affidavits 
filed  in  support  of  the  application  for  the  said  order 
of  arrest,  and  that  therefore  the  Court  in  passing 
upon  the  application  for  such  order  of  aiTest  cannot 
look  beyond  such  affidavits  to  the  complaint,  or 
other  proceedings  in  said  action. 

XII. 

The  Court  erred  in  denying  the  motion  of  defend- 
ant W.  P.  Ellis  to  vacate  the  order  of  arrest  issued 
in  said  action,  based  [167]  upon  the  ground  that 
said  order  of  arrest  is  void  for  the  reason  that  at 
the  time  said  order  of  arrest  was  made  no  summons 
had  been  issued  in  said  action.  This  ruling  was 
erroneous  for  the  reason  that  the  laws  of  the  State 
of  California  do  not  authorize  the  issuance  of  an 
order  of  arrest  in  a  civil  action  except  as  the  time 
of  the  issuing  of  the  sunnnons  in  said  action  or  at 
any  time  afterwards  before  judgment. 

XIII. 

The  Court  eri'cd  in  denying  the  motion  of  de- 
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fendant  F.  W.  Sterling  to  vacate  the  order  of  arrest 
issued  in  said  action  based  upon  the  ground  that 
said  Court  had  no  jurisdiction  to  make  said  order  of 
arrest  for  the  reason  that  the  said  Court  had  no 
jurisdiction  of  the  person  of  said  defendant  or  the 
subject  matter  of  said  action.  This  ruling  was 
erroneous  for  the  reason  that  at  the  time  said  order 
of  arrest  was  made  it  affirmatively  appeared  from 
the  complaint  filed  in  said  action  that  the  plaintiff 
was  a  resident  and  citizen  of  the  City  of  Washing- 
ton, District  of  Columbia,  and  that  the  defendant 
F.  W.  Sterling  w^as  a  resident  and  citizen  of  the 
State  of  California;  and  that  it  affirmatively  ap- 
peared therefrom  that  the  diversity  of  citizenship 
necessary  to  confer  jurisdiction  on  this  Court  of  the 
person  of  said  defendant  or  of  the  subject  matter  of 
said  action,  did  not  exist,  and  that  the  amendment 
to  said  complaint  filed  in  said  action  on  the  23d  day 
of  February,  1915,  after  the  arrest  of  said  defendant 
and  his  release  on  bail,  had  no  retroactive  effect  and 
could  not  operate  to  validate  said  order  of  arrest 
made  by  the  Court  at  a  time  when  it  affirmatively 
appeared  from  the  record  upon  which  the  Court  was 
called  to  act  that  said  Court  was  without  jurisdiction 
of  the  person  of  said  defendant  or  subject  matter 
of  said  action,  and  for  the  further  [168]  reason 
that  said  amendment  to  said  complaint  does  not 
allege  the  diverse  citizenship  necessary  to  confer 
jurisdiction  upon  said  Court  of  the  person  of  said 
defendant  or  of  the  subject  matter  of  said  action  to 
have  existed  at  the  time  of  the  commencement  of 
said  action,  and  for  the  further  reason  that  jurisdic- 
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tion  and  authority  to  issue  an  order  of  arrest  in  a 
civil  action  is  based,  solely  and  exclusively  under 
the  laws  of  the  State  of  California,  upon  the  affi- 
davits filed  in  support  of  the  application  for  such 
order  of  arrest,  and  that  therefore  the  Court  had  no 
right  to  look  beyond  said  affidavits  to  the  complaint 
in  said  action  in  passing  upon  the  application  for 
said  order  of  arrest. 

XIV. 
The  Court  erred  in  denying  the  motion  of  the  de- 
fendant F.  W.  Sterling  to  vacate  the  order  of  arrest 
issued  in  said  action,  based  upon  the  ground  that  the 
affidavits  in  said  action  upon  which  said  order  of 
arrest  was  based,  are  insufficient  upon  their  face  to 
confer  jurisdiction  upon  the  Court  to  make  said 
order.     This  ruling  was  erroneous  for  the  reason 
that  authority  to  issue  an  order  of  arrest  in  a  civil 
action  is  based  solely  and  exclusively  upon  the  affi- 
davits filed  in  support  of  the  application  for  such 
order  and  said  affidavits  contain  no  allegation  what- 
soever as  to  the  citizenship  of  the  plaintiff  in  said 
action,  and  do  not  show  the  existence  of  the  diversity 
of  citizenship  necessary  to  confer  jurisdiction  upon 
said  Court  in  said  action,  and  for  the  further  reason 
that  said  affidavits  are  made  largely  and  as  to  many 
important,  necessary  and  essential  allegations  therein 
upon  information  and  belief  and  that  the  facts  upon 
which  said  information  and  belief  was  founded  are 
not  stated  therein,  and  for  the  further  reason  that 
the  facts  stated  in  said  affidavits  are  insufficient  to 
warrant  an  order  for  the  arrest  of  said  defendant. 
[169] 
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XV. 

The  Court  erred  in  denying  the  motion  of  defend- 
ant F.  W.  Sterling  to  vacate  the  order  of  arrest 
issued  in  said  action,  based  upon  the  ground  that 
the  complaint  in  said  action  is  insufficient  upon  its 
face  to  confer  jurisdiction  upon  the  Court  to  make 
said    order.     This    ruling    was    erroneous    for    the 
reason  that  the  complaint  in  said  action,  at  the  time 
of  the  issuance   of  said   order  of  arrest,   showed 
affirmatively  upon  its  face  that  the  diversity  of  citi- 
zenship necessary  to  confer  jurisdiction  in  said  ac- 
tion upon  said  Court  did  not  exist,  and  for  the 
further  reason  that  it  does  not  appear  from  said 
complaint  that  a  cause  of  action  exists  against  de- 
fendant and  for  the  further  reason  that  the  amend- 
ment to  the  complaint  filed  in  said  action  had  no  retro- 
active effect  to  valdiate  the  order  of  arrest  issued  at 
the  time  when  it  affirmatively  appeared  from  the  rec- 
ord that  the  Court  had  no  jurisdiction  of  the  person  of 
said  defendant  or  of  the  subject  matter  of  said  action, 
and  for  the  further  reason  that  said  amendment  to 
said  complaint  does  not  show  the  diversity  of  citizen- 
ship necessary  to  confer  jurisdiction  upon  said  Court 
to  have  existed  at  the  commencement  of  said  action, 
and  for  the  further  reason  that  the  jurisdiction  and 
authority  of  the  Court  to  issue  an  order  of  arrest  in 
a  civil  action  is  based,  under  the  laws  of  the  State 
of  California,  solely  and  exclusively,  on  the  affidavits 
filed  in  support  of  the  application  for  the  said  order 
of  arrest,  and  that  therefore  the  Court  in  passing 
upon  the  application  for  such  order  of  arrest  cannot 
look  beyond  such  affidavits  to  the  complaint,  or  other 
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proceedings  in  said  action. 

XVI. 

The  Court  erred  in  denying  the  motion  of  defend- 
ant F.  W.  Sterling  to  vacate  the  order  of  arrest 
issued  in  said  action,  [170]  based  upon  the  ground 
that  said  order  of  arrest  is  void  for  the  reason  that 
at  the  time  said  order  of  arrest  was  made  no  sum- 
mons had  been  issued  in  said  action.  This  ruling 
was  erroneous  for  the  reason  that  the  laws  of  the 
State  of  California  do  not  authorize  the  issuance  of 
an  order  of  arrest  in  a  civil  action  except  at  the  time 
of  the  issuing  of  the  summons  in  said  action  or  at 
any  time  afterwards  before  judgment. 

And  upon  the  foregoing  Assignment  of  Errors  and 
upon  the  record  in  said  case,  the  defendants  Edwin 
R.  Crooker,  Louise  E.  Crooker,  W.  P.  Ellis  and  F.  W. 
Sterling  pray  that  said  decision  and  order  of  Court 
denying  their  Motion  to  Vacate  said  Order  of  Arrest 
be  reversed  and  that  the  Court  below  be  directed 
to  enter  an  order  vacating  the  Order  of  Arrest 
issued  in  said  action. 

Dated  this  7th  day  of  September,  1915. 

DAVIS,  KEMP  &  POST, 
Attorneys  for  Defendants,  Edwin  R.  Crooker,  Louise 
E.  Crooker,  W.  P.  Ellis  and  F.  W.  Sterling. 
[171] 
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In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division. 

ELIZABETH  KNUDSEN, 

Plaintiff, 

vs. 

DOMESTIC    UTILITIES    MANUFACTURING 
COMPANY,  a  Corporation,  et  al, 

Defendants. 

Affidavit  [of  Service  of  Assignment  of  Errors]. 

United  States  of  America, 
Southern  District  of  California, 
Southern  Division, 
County  of  Los  Angeles, — ^ss. 

R.  M.  Phillips,  being  first  duly  sworn,  deposes  and 
says :  That  he  is  an  attorney  in  the  office  of  Davis. 
Kemp  &  Post,  attorneys  for  the  defendants  Edwin 
R.  Crooker,  Louise  E.  Crooker,  W.  P.  Ellis  and 
F.  W.  Sterling,  in  the  above-entitled  action ;  that  on 
the  7th  day  of  September,  1915,  at  about  the  hour  of 
11:10  A.  M.,  of  said  day  he  personally  served  the 
within  Assignment  of  Errors  on  Robert  L.  Hubbard, 
attorney  for  plaintiff  in  said  action,  by  delivering  to 
and  leaving  with  the  person  in  charge  of  the  office  of 
said  Robert  L.  Hubbard,  at  838  Van  Nuys  Building,  in 
the  City  of  Los  Angeles,  County  of  Los  Angeles,  State 
of  California,  a  copy  of  said  Assignment  of  Errors ; 
that  said  office  was  open  at  said  time  and  in  charge 
of  said  person,  who  declined  and  refused  to  accept  ser- 
vice of  the  same  in  writing. 

R.  M.  PHILLIPS. 
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Subscribed  and  sworn  to  before  me  this  7th  dav  of 
September,  1915. 

[Seal]  R.  R.  VEAL, 

Notary  Public  within  and  for  the  County  of  Los 
Angeles,  State  of  California.     [172] 

[Endorsed]:  Original.  Civ.  No.  363.  In  the 
United  States  District  Court,  in  and  for  the  South- 
em  District  of  California,  Southern  Division. 
Elizabeth  Knudsen,  Plaintiff,  vs.  Domestic  Utili- 
ties Manufacturing  Company,  a  Corp.,  et  al..  Defend- 
ants. Assignment  of  Errors.  Filed  Sept.  7,  1915. 
Wm.  M.  Van  Dyke,  Clerk.  By  Chas.  N.  Williams, 
Deputy  Clerk.  Davis,  Kemp  &  Post,  Suite  812 
Marsh-Strong  Bldg.,  Tel.  Home  A-5037,  Main  1953, 
Los  Angeles,  Cal.,  Attorneys  for  Defendants,  Edwin 
R.  Crooker,  Louise  E.  Crooker,  W.  P.  Ellis  and 
F.  W.  Sterling.     [173] 


In  the  District  Court  of  the  United  States  Southern 
District  of  California,  Southern  Division. 

ELIZABETH  KNUDSEN, 

Plaintiff, 

vs. 

DOMESTIC  UTILITIES  MANUFACTURING 
COMPANY,  a  Corporation,  EDWIN  R. 
CROOKER,  HARRY  L.  CROOKER, 
LOUISE  E.  CROOKER,  W.  P.  ELLIS  and 
F.  W.  STERLING, 

Defendants. 

Order  Allowing  Writ  of  Error. 
Upon  motion  of  Davis,  Kemp  &  Post,  Attorneys 
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for  defendants  Edwin  R.  Crooker,  Louise  E. 
Crooker,  W.  P.  Ellis  and  F.  W.  Sterling,  in  this 
action,  and  upon  filing  a  petition  for  a  writ  of  error 
and  an  assignment  of  errors,  it  is  ordered  that  a  writ 
of  error  be,  and  hereby  is,  allowed  to  have  reviewed 
in  the  United  States  Circuit  Court  for  the  Ninth 
Circuit,  the  decision  and  order  heretofore  entered 
herein  on  the  9th  day  of  August,  1915,  denying  the 
motion  of  said  defendants,  and  each  of  them,  to 
vacate  the  order  of  arrest  issued  in  said  action. 
Dated  this  7th  day  of  September,  1915. 

BLEDSOE, 
Judge. 

[Endorsed]:  Original.  Civ.  No.  363.  In  the 
United  States  District  Court  in  and  for  the  South- 
ern District  of  California,  Southern  Division. 
Elizabeth  Knudsen  vs.  Domestic  Utilities  Mfg.  Co., 
a  Corp.,  et  al.  Order  Allowing  Writ  of  Error. 
Piled  Sept.  7,  1915.  Wm.  M.  Van  Dyke,  Clerk. 
By  Chas.  N.  Williams,  Deputy  Clerk.  Davis  Kemp, 
&  Post,  Suite  812  Marsh-Strong  Bldg.,  Tel.  Home 
A-5037,  Main  1953,  Los  Angeles,  Cal.,  Attorneys 
for  Defendants,  Edwin  E.  Crooker,  Louise  E, 
Crooker,  W.  P.  Ellis  and  F.  W.  Sterling.     [174] 
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In  the  District  Court  of  the  United  States  Southern 
District  of  California,  Southern  Division. 

ELIZABETH  KNUDSEN, 

Plaintiff, 

vs. 

DOMESTIC  UTILITIES  MANUFACTURING 
COMPANY,  a  Corporation,  EDWIN  R. 
CROCKER,  HARRY  L.  CROCKER, 
LOUISE  E.  CROCKER,  W.  P.  ELLIS  and 
F.  W.  STERLING, 

Defendants. 

Order  Fixing  Bond  on  Writ  of  Error. 

The  defendants  Edwin  R.  Crooker,  Louise  E. 
Crooker,  W.  P.  Ellis  and  F.  W.  Sterling,  having  this 
day  filed  their  petition  for  writ  of  error  from  the 
decision  and  order  made  and  entered  herein  on  the 
9th  day  of  August,  1915,  denying  the  motion  of  said 
defendants,  and  each  of  them,  to  vacate  the  order 
of  arrest  entered  in  said  action  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
together  with  an  assignment  of  errors  within  due 
time,  and  also  praying  that  an  order  be  made  fixing 
the  amount  of  security  which  the  defendants  should 
give  and  furnish  upon  said  writ  of  error,  and  said 
petition  having  this  day  been  duly  allowed; 

NOW,  THEREFORE,  it  is  ordered  that  said  de- 
fendants file  with  the  Clerk  of  this  Court  a  good 
and  sufficient  bond  in  the  sum  of  $250.00,  to  the  effect 
that  if  the  said  defendants  and  plaintiffs  in  error 
shall  prosecute  the  said  writ  of  error  with  effect 
and  answer  all  damages  and  costs  if  thev  fail  to 
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make  their  plea  good,  then  the  said  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  effect; 
the  said  bond  to  be  approved  [175]  by  the  Clerk 
of  this  Court. 

Dated  September  7, 1915. 

BLEDSOE, 

Judge. 

[Endorsed]:  Original.  Civ.  No.  363.  In  the 
United  States  District  Court,  in  and  for  the  South- 
ern District  of  California,  Southern  Division.  Eliza- 
beth Knudsen  vs.  Domestic  Utilities  Mifg.  Co.,  a 
Corp.,  et  al.  Order  Fixing  Bond  on  Writ  of  Error. 
Eiled  Sep.  7,  1915.  Wm.  M.  Van  Dyke,  Clerk.  By 
Chas.  N.  Williams,  Deputy  Clerk.  Davis,  Kemp  & 
Post,  Suite  812  Marsh-Strong  Bldg.,  Tel.  Home 
A-5037,  Main  1953,  Los  Angeles,  Cal.,  Attorneys  for 
Defendants  Edwin  R.  Crooker,  Louise  E.  Crooker, 
W.  P.  Ellis  and  F.  W.  Sterling.    £176] 


In  the  United  States  District  Courts  Southern  Dis- 
trict of  California,  Southern  Division, 

ELIZABETH  KNUDSEN, 

Plaintiff, 

vs. 

DOMESTIC  UTILITIES  MANUFACTURINO 
COMPANY,  a  Corporation,  EDWIN  R. 
CROOKER,  HARRY  L.  CROOKER, 
LOUISE  E.  CROOKER,  W.  P.  ELLIS  and 
F.  W.  STERLING, 

Defendants. 
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Bond  on  Writ  of  Error. 

KNOW  ALL  MEN  BY  THESE  PRESENTS, 
that  NATIONAL  SURETY  COMPANY  OP  NEW 
YORK,  a  corporation,  duly  licensed  and  authorized 
by  the  State  of  California  to  transact  business  as 
surety,  within  said  State  of  Californis^,  as  surety, 
is  held  and  firmly  bound  unto  Elizabeth  Knud- 
sen,  the  plaintiff  above-named,  in  the  sum  of 
Two  Hundred  and  Fifty  ($250.00),  to  be  paid  to  the 
said  Elizabeth  Knudsen,  her  executors  or  adminis- 
trators, for  which  payment  well  and  truly  to  be  made 
we  bind  ourselves,  jointly  and  severally,  and  our, 
and  each  of  our,  successors  and  assigns,  firmly  by 
these  presents. 

Sealed  with  our  seals  and  dated  this  8th  day  of 
September,  A.  D.  1915. 

The  condition  of  the  above  obligation  is  such  that 

WHEREAS,  the  defendants,  Edwin  R.  Crooker, 
Louise  E.  Crooker,  W.  P.  Ellis  and  F.  W.  Sterling, 
in  the  above-entitled  action,  have  sued  out  a  writ 
of  error  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  to  reverse  the  [177] 
decision  and  order  of  the  Court  in  said  action  deny- 
ing the  motion  of  said  defendants,  and  each  of  them, 
to  vacate  an  Order  of  Arrest  issued  in  said  action, 
therein  rendered  on  the  9th  day  of  August,  1915; 

NOW,  THEREFORE,  the  condition  of  this  obliga- 
tion is  such  that  if  the  above-named  Edwin  R. 
Crooker,  Louise  E.  Crooker,  W.  P.  Ellis  and  F.  W. 
Sterling  shall  prosecute  said  writ  to  effect  and  an- 
swer all  costs  and  damages  if  they  fail  to  make  good 
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their  plea,  then  this  obligation  to  be  void,  otherwise 
to  remain  in  full  force  and  effect. 

NATIONAL  SURETY  COMPANY  OF  NEW 
YORK. 

By  CATESBY  C.  THOM,     [Seal] 
Its  Attorney  in  Fact. 
Approved. 

BLEDSOE,  J. 

State  of  California, 
County  of  Los  Angeles, — ss. 

On  this  8th  day  of  September  in  the  year  one 
thousand  nine  hundred  and  fifteen,  before  me, 
William  M.  Curran,  a  Notary  Public  in  and  for  said 
County  and  State,  residing  therein,  duly  commis- 
sioned and  sworn,  personally  appeared  Catesby  C. 
Thom,  known  to  me  to  be  the  duly  authorized  Attor- 
ney in  Fact  of  National  Surety  Company,  and  the 
same  person  whose  name  is  subscribed  to  the  within 
instrument  as  the  attorney  in  fact  of  said  company, 
and  the  said  Catesby  C.  Thom,  acknowledged  to  me 
that  he  subscribed  the  name  of  National  Surety 
Company  thereto  as  principal,  and  his  own  name  as 
attorney  in  fact. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  my  official  seal  the  day  and  year 
in  this  certificate  first  above  written. 

[Seal]  WILLIAM  M.  CURRAN, 

Notary  Public  in  and  for  Los  Angeles  County,  State 
of  California.     [178] 

[Endorsed]:  Original.  Civ.  No.  363.  In  the 
United  States  District  Court  in  and  for  the  South- 
ern District  of  California,  Southern  Division.    Eliza- 
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beth  Knudsen,  Plaintiff,  vs.  Domestic  Utilities 
Manufacturing  Company,  a  Corp.,  et  al.,  Defendants. 
Bond  on  Writ  of  Error.  Filed  Sep.  10,  1915.  Wm. 
M.  Van  Dyke,  Clerk.  By  Chas.  N.  Williams,  Deputy 
Clerk.  Davis,  Kemp  &  Post,  Suite  812  Marsh- 
Strong  Bldg'.,  Tel.  Home  A-5037,  Main  1953,  Los 
Angeles,  Cal.,  Attorneys  for  Defendants  Edwin  R. 
Crooker,  Louise  E.  Crooker,  W.  P.  Ellis  and  F.  W. 
Sterling.     [179] 


UNITED  STATES  OF  AMERICA. 

District  Court  of  the  United  States,  Southern  Dis- 
trict of  California, 

Clerk's  Office. 
No.  Civ.-.363. 

ELIZABETH  KNUDSEN, 

Plaintiff, 

vs. 

DOMESTIC    UTILITIES    MANUFACTURING 
COMPANY,  a  Corporation,  et  al.. 

Defendants. 

Praecipe  [for  Transcript  of  Record]. 

To  the  Clerk  of  Said  Court: 

Sir :  Please  issue  a  certified  copy  of  the  record  in 
the  above-entitled  action,  consisting  of: 

Bill  of  Exceptions. 

Petition  for  Writ  of  Error. 

Assignments  of  Error. 

Order  Allowing  Writ  of  Error.  • 

Order  Fixing  Bond  on  Writ  of  Error. 

Bond  on  Writ  of  Eri'or. 
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Writ  of  Error. 
Citation  in  Error. 

Order  Enlarging  the  Time  for  Docketing  the  Case 
and  Piling  the  Eecord  in  the  Circuit  Court  of  Ap- 
peals. 

Dated  this  2d  day  of  November,  1915. 

DAVIS,  KEMP  &  POST, 
Attorneys  for  Defendants  and  Plaintiffs  in  Error 
Edwin  R.  Crooker,  Louise  E.  Crooker,  W.  P. 
Ellis  and  F.  W.  Sterling. 

[Endorsed] :  Original.  No.  Civ.-363.  U.  S.  Dis- 
trict Court,  Southern  District  of  California.  Eliza- 
beth Knudsen,  Plaintiff,  vs.  Domestic  Utilities  Mfg, 
Co.,  a  Corp.,  et  al..  Defendants.  Praecipe  for  Cer- 
tified Copy  of  Record.  Filed  Nov.  3, 1915.  Wm.  M. 
Van  Dyke,  Clerk.  By  R.  S.  Zimmerman,  Deputy 
Clerk.     [180] 

[Certificate  of  Clerk  XJ.  S.  District  Court  to 
Transcript  of  Record.] 

In  the  District  Court  of  the  United  States^  in  and  for 
the  Southern  District  of  California,  Southern 
Division, 

No.  363-CIVIL. 

ELIZABETH  KNUDSEN, 

Plaintife, 
vs. 
DOMESTIC  UTILITIES  MANUPACTURINGl 
COMPANY  (a  Corporation),  EDWIN 
R.  CROOKER,  HARRY  L.  CROOKER, 
LOUISE  E.  CROOKER,  W.  P.  ELLIS  and 
F.  W.  STERLING, 

Defendants. 
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I,  Wm.  M.  Van  Dyke,  Clerk  of  the  District  Court 
of  the  United  States  of  America,  in  and  for  the 
Southern  District  of  California,  do  hereby  certify 
the  foregoing  one  hundred  and  eighty  (180)  type- 
written pages,  numbered  from  1  to  180,  inclusive,  to 
be  a  full,  true  and  correct  copy  of  the  Bill  of  Excep- 
tions, Petition  for  Writ  of  Error,  Assignment  of 
Errors,  Order  Allowing  Writ  of  Error,  Order  Fixing 
Bond  on  Writ  of  Error,  Bond  on  Writ  of  Error,  and 
Praecipe  for  Preparation  of  Transcript  of  Record, 
in  the  above  and  therein-entitled  matter,  and  that 
the  same  together  constitute  the  record  in  said  mat- 
ter, as  specified  in  the  said  Praecipe  for  Transcript, 
filed  in  my  office  on  behalf  of  the  plaintiffs  in  error, 
by  their  attorneys  of  record.     [181] 

I  do  further  certify  that  the  cost  of  the  foregoing 
record  is  $101  20/100 ;  the  amount  whereof  has  been 
paid  me  by  Edwin  R.  Crooker,  Louise  E.  Crooker, 
W.  P.  Ellis  and  P.  W.  Sterling,  the  plaintiffs  in 
error  in  said  matter. 

IN  TESTIMONY  WHEREOF,  I  have  hereunto 
set  my  hand  and  affixed  the  seal  of  the  District  Court 
of  the  United  States  of  America,  in  and  for  the 
Southern  District  of  California,  Southern  Division, 
this  6th  day  of  December,  in  the  year  of  our  Lord, 
one  thousand  nine  hundred  and  fifteen,  and  of  our 
Independence,  the  one  hundred  and  fortieth. 

[Seal]  WM.  M.  VAN  DYKE, 

Clerk  of  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Southern  District  of 
California. 

By  Leslie  S.  Colyer, 

Deputy  Clerk. 


194  Edwin  R.  Crooher  et  al, 

[Ten   Cent   Internal   Revenue   Stamp.     Canceled 
12/6/15.     L.  S.  C]     [182] 


[Endorsed]:  No.  2704.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Edwin  R. 
Crooker,  Louise  E.  Crooker,  W.  P.  Ellis  and  F.  W. 
Sterling,  Plaintiffs  in  Error,  vs.  Elizabeth  Knudsen, 
Defendant  in  Error.  Transcript  of  Record.  Upon 
Writ  of  Error  to  the  United  States  District  Court  of 
the  Southern  District  of  California,  Southern  Divi- 
sion. 

Filed  December  10,  1915. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 

Deputy  Clerk. 


[Order  Enlarging  Time  to  December  31,  1915,  to 
Docket  Cause  and  File  Record  in  U.  S.  Circuit 
Court  of  Appeals.] 

In  the   United  States   Circuit   Court   of  Appeals, 
Ninth  Judicial  Circuit. 

EDWIN  R.  CROOKEE,  LOUISE  E.  CROOKER, 
W.  P.  ELLIS  and  F.  W.  STERLING, 

Plaintiffs  in  Error. 

vs. 

ELIZABETH  KNUDSEN, 

Defendant  in  Error. 
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Good  cause  appearing  therefor,  it  is  hereby 
ordered,  that  the  time  heretofore  allowed  said  plain- 
tiff in  error  to  docket  said  cause  and  file  the  record 
thereof  with  the  clerk  of  the  United  States  Circuit 
Court  of  Appeals,  for  the  Ninth  Circuit,  be,  and  the 
same  is  hereby  enlarged  and  extended  to  and  includ- 
ing the  thirty-first  day  of  December,  1915. 

Dated  at  Los  Angeles,  this  29th  day  of  September, 
1915. 

BLEDSOE, 
Judge. 

[Endorsed]:  No.  2704.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Edwin  R. 
Crooker,  et  al.,  Plaintiffs  in  Error,  vs.  Elizabeth 
Knudsen,  Defendant  in  Error.  Order  Extending 
Time  to  File  Record.  Filed  Oct.  7,  1915.  F.  D. 
Monckton,  Clerk.  Refiled  Dec.  10,  1915.  F.  D. 
Monckton,  Clerk. 
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IN  THE 

Umted  States 


Circuit  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT. 


No.  2704. 

Edwin   R.    Crocker,    Louise    E.  I 

Crooker,  W.  P.  Ellis  and  F,  W,  1 

Sterling,                                           \ 

Plaintiffs  in  Error,     \ 

JAN  3  1 

VS.                                           I 

Elizabeth  Knudsen,                           1 

F.  D.  : 

Defendant  in  Error.     1 

BRIEF  OF  PLAINTIFFS  IN  ERROR. 


R.  W.  Kemp  and 
Davis,  Kijmp  &  Post, 
Attorneys  for  Plaintiffs  in  Error. 


Parker  &  Stone  Ca,  Law  Printers.  238  New  High  St.  Los  Angeles.  CaL 


IN  THE 

United  States 


Circuit  Court  of  AppeaJs 

FOR  THE  NINTH  CIRCUIT. 


No.  2704. 


Edwin  R.  Crocker,  Louise  E. 
Crooker,  W.  P.  Ellis  and  F.  W. 
Sterling, 

Plaintiffs  in  Error, 
vs, 
Elizabeth  Knudsen, 

Defendant  in  Error. 


BRIEF  OF  PLAINTIFFS  IN  ERROR. 


STATEMENT  OF  THE  CASE. 

This  is  an  action  broui;ht  by  the  defendant  in  error 
a£2:ainst  the  i^laintiffs  in  error  to  recover  from  the  plain- 
tiffs in  error  tlie  sum  of  $75407.52  as  damages.  Com- 
l)laint  in  the  action  was  filed  January  26th,  I()i5,  and 
summons  was  issued  on  the  27111  dav  of  January,  igi5. 
Defendant  in  error  also  prayed  that  an  order  of  arrest 
be  issued  by  the  {district  C/ourt  ai^ainst  the  plaintiffs  in 
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error  and  each  of  them  under  sections  479,  480  and 
481  of  the  Code  of  Civil  Procedure  of  the  state  of 
California.  On  the  26th  day  of  January,  191 5,  in  ac- 
cordance with  the  prayer  of  the  complaint,  the  Hon- 
orable Benjamin  F.  Bledsoe,  jud^e  of  the  District  Court 
of  the  United  States,  Southern  District  of  California, 
sig:ned  an  order  for  the  arrest  of  the  plaintiffs  in  error, 
requiring  the  marshal  to  take  the  plaintiffs  in  error 
into  custody  and  hold  them  to  bail  in  the  sum  of 
$10,000.00  each  for  Edwin  R.  Crooker  and  W.  P.  Ellis, 
and  $5000.00  each  as  to  Louise  E.  Crooker  and  F.  W. 
Sterling.  On  the  29th  day  of  January,  191 5,  the 
marshal  took  the  plaintiff  in  error  Edwin  R.  Crooker 
into  custody  and  on  the  4th  and  8th  days  of  February, 
respectively,  the  marshal  took  into  custody  the  plain- 
tiffs in  error  Louise  E.  Crooker  and  F.  W.  Sterling, 
and  on  the  30th  day  of  January,  191 5,  the  marshal 
took  into  custody  the  plaintiff  in  error  W.  P.  Ellis. 
Plaintiffs  in  error,  and  each  of  them,  gave  bail  as  re- 
quired by  said  order  of  arrest.  Harry  L.  Crooker, 
named  as  defendant  in  said  complaint,  was  not  served 
with  any  process  and  was  not  before  the  court. 

On  the  23rd  day  of  February,  by  leave  of  court,  the 
defendant  in  error  filed  an  amendment  to  the  complaint 
wherein  she  recited  that  she  is  a  citizen  of  the  state  of 
Alabama,  one  of  the  states  of  the  United  States,  chang- 
ing the  first  allegation  of  her  complaint  wherein  she 
alleged  that  she  was  a  citizen  of  the  District  of 
Columbia. 

On  the  13th  day  of  March,  1915,  the  plaintiffs  in 
error  severally  and  separately  moved  the  court  to 
vacate  the  order  of  arrest,  which  said  motions  were 


made  under  the  provisions  of  section  503  of  the  Code 
of  Civil  Procedure  of  the  state  of  California,  and  which 
said  motions  were  reo^ularly  heard  and  submitted  to 
the  court.  Upon  ar.^ument  of  counsel  and  on  the  14th 
day  of  August,  1915,  said  motions,  and  each  of  them, 
were  by  the  court  denied;  no  opinion  bein^  filed  by  the 
Honorable  Benjamin  F.  Bledsoe,  to  which  said  ruling 
the  plaintiffs  in  error  each,  severally  and  separately, 
duly  excepted.  That  thereafter  and  within  the  time 
required  by  law,  the  plaintiffs  in  error  sued  out  a  writ 
of  error  which  was  on  the  7th  day  of  September,  1915, 
allowed  by  the  Honorable  Benjamin  F.  Bledsoe.  That 
within  the  time  required  by  law  plaintiffs  in  error  pre- 
pared and  filed  a  bill  of  exceptions  in  this  Honorable 
Court,  which  said  proceedin,^  is  for  the  purpose  of 
reviewing:  and  having  set  aside  the  order  of  the  District 
Court  refusing  to  vacate  the  order  of  arrest. 

ASSIGNMENT  OF  ERRORS. 

The  plaintiffs  in  error,  and  each  of  them,  relied  upon 
the  following  assignment  of  errors: 


The  court  erred  in  denying  the  motion  of  the  plain- 
tiffs in  error,  and  each  of  them,  to  vacate  the  order  of 
arrest  issued  in  said  action,  based  upon  the  ground  that 
said  court  had  no  jurisdiction  to  make  said  order  ot 
arrest  for  the  reason  that  said  court  had  no  jurisdiction 
of  the  persons  of  the  said  ])laintiffs  in  error,  or  either 
of  them,  or  of  the  subject  matter  of  said  action.  Tliis 
ruling  was  erroneous  for  the  reason  that  at  the  time 
said  order  of  arrest  was  made  it  alVirmatively  appeared 


from  the  complaint  filed  in  said  action  that  the  defend- 
ant in  error  was  a  resident  and  citizen  of  the  city  of 
Washington,  District  of  Columbia,  and  that  the  plam- 
tiffs  in  error  Edwin  R.  Crooker,  Louise  E.  Crooker, 
F.  W.  Sterlino;-  and  W.  P.  Ellis  were  residents  and 
citizens  of  the  state  of  California;  and  that  it  affirma- 
tively appearea  therefrom  that  the  diversity  of  citizen- 
ship necessary  to  confer  jurisdiction  on  this  court  of 
the  persons  of  plaintiffs  in  error,  or  of  the  subject  mat- 
ter of  said  action,  did  not  exist,  and  that  the  amend- 
ment to  said  complaint  filed  in  said  action  on  the  23rd 
day  of  February,  191 S,  after  the  arrest  of  the  plaintiffs 
in  error  and  their  release  on  bail,  had  no  retroactive 
effect  and  could  not  operate  to  validate  said  order  of 
arrest  made  by  the  court  at  a  time  when  it  affirmatively 
appeared  from  the  record  upon  which  the  court  was 
called  to  act,  that  said  court  was  without  jurisdiction 
of  the  persons  of  said  plaintiffs  in  error,  or  the  subject 
matter  of  said  action,  and  for  the  further  reason  that 
said  amendment  to  said  complaint  does  not  allege  the 
diverse  citizenship  necessary  to  confer  jurisdiction  upon 
said  court  of  the  persons  of  said  plaintiffs  in  error  or 
of  the  subject  matter  of  said  action  to  have  existed 
at  the  time  of  the  commencement  of  said  action,  and 
for  the  further  reason  that  jurisdiction  and  authority 
to  issue  an  order  of  arrest  in  a  civil  action  is  based 
solely  and  exclusively,  under  the  laws  of  the  state  of 
California,  upon  the  affidavits  filed  in  support  of  the 
application  for  such  order  of  arrest,  and  that  therefore 
the  court  had  no  right  to  look  beyond  said  affidavits 
to  the  complaint  in  said  action  in  passing  upon  the 
application  for  said  order  of  arrest. 
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II. 

The  court  erred  in  denying  the  motions  of  the  plain- 
tiffs in  error,  and  each  of  them,  to  vacate  the  order  of 
arrest  issued  in  said  action,  based  upon  the  ground 
that  the  affidavits  in  said  action,  upon  which  said  order 
of  arrest  was  based,  are  insufficient  on  their  face  to 
justify  the  court  in  makins^  said  order.  This  ruHng 
was  erroneous  for  the  reason  that  authority  to  issue 
an  order  of  arrest  in  a  civil  action  is  based  solely  and 
exclusively  upon  the  affidavits  filed  in  support  of  the 
application  for  such  order,  and  said  affidavits  contained 
no  allegation  whatsoever  as  to  the  citizenship  of  the 
defendant  in  error  in  said  action,  and  do  not  show  the 
existence  of  the  diversity  of  citizenship  necessary  to 
confer  jurisdiction  on  said  court  in  said  action,  and 
for  the  furthei-  reason  that  said  affidavits  are  made 
lar.G^ely  and  as  to  many  important  and  essential  allega- 
tions therein  upon  information  and  belief,  and  that  the 
facts  upon  which  said  information  and  belief  was 
founded  are  not  stated  therein,  and  for  the  further 
reason  that  the  facts  stated  in  said  affidavits  are  insuf- 
ficient to  warrant  an  order  for  the  arrest  of  said  plain- 
tiffs in  error,  or  either  of  them. 

III. 

The  court  erred  in  denying  the  motions  of  the  plain- 
tiffs in  error,  and  each  of  lliem,  to  vacate  the  order  of 
arrest  issued  in  said  action,  based  upon  the  ground 
that  tlie  complaint  in  said  action  is  insufficient  upon  its 
face  to  confer  jurisdiction  upon  the  court  to  make  said 
order.  This  ruHng  was  erroneous  for  the  reason  that 
the  comi^laint  in  said  action  at  the  time  of  the  issuance 
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of  vSaid  order  of  arrest,  showed  affirmatively  upon  its 
face  that  the  diversity  of  citizenship  necessary  to  con- 
fer jurisdiction  in  said  action  upon  said  court  did  not 
exist,  and  for  the  further  reason  that  it  does  not  appear 
from  said  complaint  that  a  cause  of  action  exists 
against  said  plaintiffs  in  error,  and  for  the  further 
reason  that  the  amendment  to  the  complaint  filed  in 
said  action  had  no  retroactive  effect  to  validate  the 
order  of  arrest  issued  at  a  time  when  it  affirmatively 
appeared  from  the  record  that  the  court  had  no  juris- 
diction of  the  persons  of  said  plaintiffs  in  error,  or  the 
subject  matter  of  said  action,  and  for  the  further  reason 
that  said  amendment  to  the  complaint  does  not  show 
the  diversity  of  citizenship  necessary  to  confer  jurisdic- 
tion upon  said  court  to  have  existed  at  the  commence- 
ment of  said  action,  and  for  the  further  reason  that 
the  jurisdiction  and  authority  of  the  court  to  issue  an 
order  of  arrest  in  a  civil  action  is  based,  under  the 
laws  of  the  state  of  California,  solely  and  exclusively 
upon  the  affidavits  filed  in  support  of  the  application 
for  such  order  of  arrest,  and  that,  therefore,  the  court, 
in  passino^  upon  the  application  for  such  order  of  arrest 
cannot  look  beyond  such  affidavits  to  the  complaint, 
or  other  proceedings  in  said  action. 

IV. 

The  court  erred  in  denying  the  motions  of  the  plain- 
tiffs in  error,  and  each  of  them,  to  vacate  the  order  of 
arrest  issued  in  said  action,  based  upon  the  ground 
that  said  order  of  arrest  is  void  for  the  reason  that  at 
the  time  said  order  of  arrest  was  made  no  summons 
had  been  issued  in  said  action.     This  ruling  was  er- 
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roneons  for  the  reason  that  the  laws  of  the  state  of 
California  do  not  authorize  the  issuance  of  an  order  of 
arrest  in  a  civil  action  except  at  the  time  of  the  issuance 
of  the  summons  in  said  action,  or  at  any  time  after- 
wards and  before  judgment. 

ARGUMENT. 

The  order  for  the  arrest  of  the  plaintiffs  in  error 
was  made  under  section  990  of  the  Revised  Statutes  of 
the  United  States,  which  reads  as  follows: 

''No  person  shall  be  imprisoned  for  debt  in  any 
state  on  process  issuing  from  a  court  of  the  United 
States,  where,  by  the  laws  of  such  state,  imprison- 
ment for  debt  has  been  or  shall  be  abolished,  and 
all  modifications,  conditions  and  restrictions  upon 
imprisonment  for  debt  provided  by  the  laws  of  any 
state  shall  l)e  applicable  to  the  process  issuing 
from  the  courts  of  the  United  States  to  be  exe- 
cuted therein,  and  the  same  course  of  proceedings 
shall  be  adopted  therein  as  may  be  adopted  in  the 
courts  of  such  state." 

The  statutes  of  the  state  of  California,  under  the 
head  of  *Trovisional  Remedies  in  Civil  Actions,"  are 
as  follows: 

Section  478  of  the  Code  of  Civil  Procedure: 

''No  person  can  be  arrested  in  a  civil  action 
except  as  prescribed  in  this  code." 

Section  479  of  the  Code  of  Civil  Procedure: 

''The  defendant  may  be  arrested  as  herein  pre- 
scribed in  the  following  cases: 

''(i)  In  an  action  for  the  recovery  of  money, 
or  damages,  on  a  cause  of  action  arising  upon  con- 
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tract,  express  or  implied,  when  the  defendant  is 
about  to  depart  from  the  state  with  intent  to  de- 
fraud his  creditors. 

"(2)  In  an  action  for  a  fine  or  penalty,  or  for 
money  or  property  embezzled,  or  fraudulently  mis- 
applied,  or  converted  to  his  own  use,  by  a  public 
officer,  or  an  officer  of  a  corporation,  or  an  attor- 
ney, factor,  broker,  ag^ent  or  clerk,  in  the  course 
of  his  employment  as  such,  or  by  any  other  person 
in  a  fiduciary  capacity;  or  for  misconduct  or  neg- 
lect in  office,  or  in  a  professional  employment,  or 
for  a  wilful  violation  of  duty. 

''(3)  In  an  action  to  recover  the  possession  of 
personal  property  unjustly  detained,  when  the 
property  or  any  part  thereof  has  been  concealed, 
removed  or  disposed  of,  to  prevent  its  bein^-  found 
or  taken  by  the  sheriff. 

'^(4)  When  the  defendant  has  been  guilty  of  a 
fraud  in  contracting  the  debt  or  incurring  the  obli- 
gation for  which  the  action  is  brought;  or  in  con- 
cealing or  disposing  of  the  property  for  the  taking, 
detention  or  conversion  of  which  the  action  is 
brought. 

"(5)  When  the  defendant  has  removed  or  dis- 
posed of  his  property,  or  is  about  to  do  so,  with 
intent  to  defraud  his  creditors/' 

Section  481  of  the  Code  of  Civil  Procedure: 

*'The  order  may  be  made  whenever  it  appears 
to  the  judge,  by  the  affidavit  of  the  plaintiff,  or 
some  other  person,  that  a  sufficient  cause  of  action 
exists,  and  that  the  case  is  one  of  those  mentioned 
in  section  four  hundred  and  seventy-nine.  The 
affidavit  must  be  either  positive  or  upon  informa- 
tion and  belief;  and  when  upon  information  and 
belief,  it  must  state  the  facts  upon  which  the  in- 
formation and  belief  are  founded.     If  an  order  of 


—11— 

arrest  be  made,  the  affidavit  must  be  filed  with  the 
clerk  of  the  court." 

Section  483  of  the  Code  of  Civil  Procedure : 

'The  order  may  be  made  at  the  time  of  the 
issuing-  of  the  summons,  or  any  time  afterwards 
before  judis^ment.  It  must  require  the  sheriff  of 
the  county  where  the  defendant  may  be  found 
forthwith  to  arrest  him  and  hold  him  to  bail  in  a 
specified  sum,  and  to  return  the  order  at  a  time 
therein  mentioned,  to  the  clerk  of  the  court  in 
which  the  action  is  pending." 

Section  503  of  the  Code  of  Civil  Procedure: 

"A  defendant  arrested  may,  at  any  time  before 
the  trial  of  the  action,  or  if  there  be  no  trial,  be- 
fore the  entry  of  judgment,  apply  to  the  jud^e 
who  made  the  order,  or  the  court  in  which  the 
action  is  pendins^,  upon  reasonable  notice,  to  vacate 
the  order  of  arrest  or  to  reduce  the  amount  of 
bail.  If  the  application  be  made  upon  affidavits  on 
the  part  of  the  defendant,  but  not  otherwise,  the 
plaintiff  may  oppose  the  same  by  affidavits  or 
other  proofs,  in  addition  to  those  on  which  the 
order  of  arrest  was  made.'' 

The  District  Court  of  the  United  States,  Southern 
District  of  California,  took  jurisdiction  of  this  proceed- 
ing^ by  reason  of  section  990  of  the  Revised  Statutes  of 
the  United  States  and  the  statutes  of  California  above 
quoted,  and  if  said  statutes  did  not  exist,  the  District 
Court  would  not  have  had  jurisdiction  to  order  the 
plaintiffs  in  error  into  custody,  and  by  section  ycjK)  of 
the  Revised  Statutes  of  the  United  States  the  same 
course  of  proceeding  as  existed  in  the  state  court  is 
adopted  by  the  courts  of  the  United  Stales. 
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A  Proceeding  for  Arrest  in  a  Civil  Action  is  a  Special 
Proceeding  in  the  State  of  California,  and  the  Statute 
Must  be  Strictly  Construed. 

Section  22  of  the  Code  of  Civil  Procedure  of  the 
state  of  California  provides : 

"An  action  is  an  ordinary  proceelins:  in  a  court 
of  justice  by  which  one  party  prosecutes  another 
for  the  enforcement  or  protection  of  a  ri^ht,  the 
redress  or  prevention  of  a  wron.s^  or  the  punish- 
ment of  a  public  offense." 

Section  23,  C.  C.  P.,  provides : 

"Every  other  remedy  is  a  special  proceeding/' 

The  law  in  California  is  well  settled  that  in  special 
proceedings,  which  are  only  such  as  are  authorized  by 
the  statute,  the  statute  must  be  strictly  construed,  and 
that  all  doubt  must  be  resolved  in  favor  of  the  person 
ais^ainst  whom  the  proceeding  is  instituted. 

In  Smith  v.  Westerfield,  88  Cal.  374,  at  379,  the 
court  says: 

"Jurisdiction  of  special  proceeding's  is  conferred 
by  the  Constitution  upon  the  Superior  Court,  but 
inasmuch  as  special  proceedings  are  only  such  as 
are  created  and  authorized  by  statute,  the  court, 
in  the  exercise  of  its  jurisdiction,  is  limited  by  the 
terms  and  conditions  under  which  the  proceedings 
were  authorized." 

In  Fkumoto  v.  Marsh,  which  was  a  case  involving  an 
order  of  arrest  in  a  civil  action,  130  Cal.  66,  at  70,  the 
court  says: 

"We  think  an  affidavit  resting  wholly,  or  in  any 
one  essential  particular,  on  information  and  belief. 
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without  statinof  facts  upon  which  such  beHef  is 
founded,  does  not  confer  jurisdiction  to  issue  the 
order.  The  statute  must  be  compUed  with  or  there 
is  no  jurisdiction  to  issue  the  order.  In  re  Vinich, 
86  Cal.  70,  7  Am.  &  En^.  Ency.  of  Law,  First 
Ed.,  682,  and  cases  cited. 

"It  was  said  m  Spice  v.  Steinrick,  14  Ohio  St. 
213:  Tt  is  clear,  we  think,  that  in  the  exercise 
of  this  special  and  extraordinary  power  conferred 
by  the  statute  and  interfering  with  the  personal 
liberty  of  the  defendant,  the  course  prescribed  by 
the  statute  must  be  strictly  pursued.' "  (The 
italics  are  ours.) 

In  the  case  of  Hathaway  v.  Johnson,  39  N.  Y.  93, 
14  Am.  Rep.  186,  the  court  says: 

"Statutes  authorizing^  arrest  and  imprisonment 
for  debt,  although  remedial  in  that  they  are  de- 
signed to  coerce,  by  reason  of  imprisonment,  the 
payment  of  the  creditor,  are  also  regarded  as 
penal,  and  ought  not  to  be  extended  by  construc- 
tion so  as  to  embrace  cases  not  clearly  within 
them/* 

In  3  Cyc,  page  899,  on  the  subject  of  "Arrest,"  we 
find  the  following  language: 

"Statutes  authorizing  the  arrest  and  holding  to 
bail  of  defendants  in  certain  civil  actions  do  not 
violate  constitutional  provisions  forbidding  depri- 
vation of  liberty  without  due  process  of  law,  the 
imposition  of  cruel  and  unusual  punishment,  or 
imprisonment  for  debt.  Such  statutes  should,  how- 
ever, be  strictly  construed." 

In  the  case  of  Irvine  v.  McKeon,  23  Cal.  472,  which 
is  a  case  involving-  the  construction  of  a  statute  mak- 
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in^  the  directors  of  a  corporation  personally  liable  for 
the  debts  of  the  company  in  excess  of  its  capital  stock 
actually  paid  in,  the  court,  at  pa^e  475,  says: 

"This  statute  provides  for  making  one  person 
individually  liable  for  the  debts  of  another,  and 
prescribes  how  and  under  what  circumstances  he 
shall  be  held  thus  liable.  Like  other  statutes  which 
create  a  forfeiture  or  impose  a  penalty,  it  is  to  be 
strictly  construed,  and  every  intendment  and  pre- 
sumption is  in  favor  of  the  defendant  in  such 
cases.  He  is  to  be  held  liable  only  on  full  and 
strict  proof  of  all  the  facts  by  the  statute  made 
essential  to  create  the  liability/' 

We  also  cite  to  the  same  effect  the  following  cases: 
Trumpler  v.  Bemerly,  39  Cal.  490; 
Ex  parte  Kohler,  74  Cal.  38. 

The  fore^oino^  bein^  the  law  ^overnin^  the  construc- 
tion of  statutes  affecting  the  property  of  a  defendant, 
which  are  penal  in  their  nature,  it  follows  that  the  rule 
is  more  forcible  requiring-  the  strict  construction  of 
statutes  which  involve  the  personal  liberty  of  the 
defendant. 

As  was  said  by  the  court  in  ex  parte  Fkumoto,  120 
Cal.  316,  at  321,  which  was  a  case  of  arrest  in  a  civil 
action : 

'Tf  this  is  so  in  cases  not  involving-  the  liberty 
of  a  citizen,  a  fortiori  is  demanded  in  a  proceed- 
ing such  as  this.'' 
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The  Statute  has  not  been  Strictly  Complied  With  and 
Hence  the  Proceeding  is  Void. 

That  statute  has  not  l)een  compHed  with. 

First:  For  the  reason  that  the  affidavit  which  ^ives 
the  court  jurisdiction  to  issue  the  order  of  arrest  does 
not  show  that  a  sufficient  cause  of  action  exists. 

Second:  For  the  reason  that  the  affidavits  are  made 
upon  information  and  belief  and  no  facts  are  stated 
upon  which  the  information  and  behef  are  founded. 
(vSection  481  of  Code  of  Civil  Procedure  of  the  state 
of  California,  above  quoted.) 

Third:  The  order  of  arrest  was  made  prior  to  the 
issuance  of  summons  in  the  said  action,  directly  in 
violation  of  section  483  of  the  Code  of  Civil  Procedure 
of  the  state  of  California,  above  quoted. 

Affidavit  Does  Not  Show  That  Cause  of  Action  Exists. 

The  affidavit  under  which  the  order  in  this  case  was 
made  does  not  show  that  a  cause  of  action  exists 
against  the  plaintiffs  in  error.  The  only  reference  to 
any  cause  of  action  pendino^  or  existing^  against  the 
plaintiffs  in  error  is  the  conclusion  of  the  defendant 
in  error  at  the  be.s^innino-  of  the  affidavit,  "That  she  is 
the  plaintiff  above  named."     [Tr.  p.  69,  fol.  65.] 

In  the  case  of  McGilvery  v.  Morehead,  2  Cal.  607, 
at  609,  the  court  says: 

"The  act  which  allows  a  party  to  be  arrested  in 
a  civil  case  rer|uires  the  affidavit  to  disclose  that 
a  sufficient  cause  of  action  exists,  and  that  the  case 
is  one  of  those  for  which  the  remedy  of  arrest  is 
provided. 


—16— 

"It  is  well  settled  that  the  facts  necessary  to  be 
shown,  must  appear  by  the  positive  averments  of 
the  affidavit,  and  it  is  insufficient  to  refer  to  the 
complaint  or  to  any  other  paper  to  show  what  the 
affidavit  ou^ht  itself  to  disclose,  although  it  is  posi- 
tively averred  that  such  complaint  or  paper  is 
true." 

In  Fkumoto  v.  Marsh,  130  Cal.  66,  at  69,  the  court 
says: 

'*As  the  jurisdiction  to  issue  the  warrant  rests 
upon  the  affidavit,  it  results,  from  what  has  been 
said,  that  the  order  of  arrest  was  void,  and  the 
warrant  is  no  authority  for  the  prisoner's  deten- 
tion. Respondent  seems  to  be  of  the  impression 
that  jurisdiction  is  aided  by  the  pendency  of  the 
action.  It  is  necessary  to  the  jurisdiction  that  an 
action  be  pending  (Code  of  Civil  Procedure,  480, 
483),  but  as  above  stated,  jurisdiction  to  make 
the  order  rests  upon  the  affidavit." 

A^ain,  at  page  70,  the  court  says: 

''Where  the  judge  has,  in  fact,  no  jurisdiction 
to  act,  his  order  of  arrest  is  void,  and  whether  he 
has  jurisdiction  must  be  determined  from  the 
affidavit  itself,  and  not  from  what  the  judge  thinks 
it  authorizes  him  to  do.  The  plaintiff  must  see  to 
it  that  he  is  clothed  with  actual,  not  merely  ap- 
parent, authority  before  he  can  deprive  the  de- 
fendant of  his  liberty." 

In  Peterson  v.  Nesbitt,  11  Cal.  App.  370,  at  373,  the 
court  says: 

'^Jurisdiction  to  issue  an  order  of  arrest  in  a 
civil  suit  rests  upon  the  affidavit.  Where  the  af- 
fidavit in  an  essential  particular  fails  to  meet  the 
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requirements  of  the  law,  the  court  is  without  juris- 
diction to  issue  the  order  for  arrest.  (Citing  ex 
parte  Fkumoto,  120  Cal.  326,  52  Pac.  726;  Neves 
V.  Kosca,  5  Cal.  App.  iii,  89  Pac.  860.)" 

Citing  also  the  case  of: 

Lay  V.  Superior  Court,  11  Cal.  App.  558,  and 
Farrow  v.  Butcher,  19  R.  I.  715. 

Hence,  it  will  be  observed  that  unless  the  affidavit 
shows  that  a  cause  of  action  existed  a.^ainst  the  plain- 
tiffs in  error,  the  order  of  arrest  was  made  without 
authority  and  was  void.  The  affidavit  has  no  averment 
that  the  defendant  in  error  has  a  cause  of  action 
aj:]:ainst  the  plaintiffs  in  error,  and  taking  the  facts  set 
out  in  the  affidavit,  it  is  insufficient  to  constitute  a 
cause  of  action  a.s^ainst  the  plaintiffs  in  error,  or  either 
of  them.  The  affidavit  is  merely  a  series  of  conclusions 
of  the  affiant  and  hence  does  not  show  from  the  facts 
stated  that  a  cause  of  action  exists  a.s^ainst  the  plain- 
tiffs in  error,  or  either  of  them,  nor  does  said  affidavit 
show  that  the  jud^c^e  who  issued  the  order  was  the 
jud!2:e  of  the  court  in  which  the  action  is  pending,  or 
that  any  action  was  pending  in  any  court. 

Section  480  of  the  Code  of  Civil  Procedure  reads  as 
follows : 

'*An  order  for  the  arrest  of  the  defendant  must 
be  obtained  from  the  judge  of  the  court  in  which 
the  action  is  brought." 

Hence,  the  affidavit  is  defective  in  not  showing  that 
a  sufficient  cause  of  action  exists  and  that  there  is  an 
action  pending  before  the  court  of  which  tlic  judge 
who  signed  the  order  was  judge. 
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Affidavits  are  Insufficient  for  the  Reason  that  they  are 
Made  upon  Information  and  Belief. 

Under  section  481  of  the  Code  of  Civil  Procedure 
of  the  state  of  CaHfornia,  above  quoted,  the  affidavits 
for  arrest  in  civil  actions,  if  made  upon  information 
and  belief,  must  state  the  facts  upon  which  the  informa- 
tion and  belief  are  founded,  and  such  affidavit  must 
brin^  the  action  within  one  of  the  provisions  mentioned 
in  section  479,  C.  C.  P.,  above  quoted. 

We  submit  that  the  affidavits  in  this  case  are  wholly 
insufficient  because  made  upon  information  and  belief 
and  no  facts  are  stated  upon  which  the  information 
and  belief  are  founded,  and  that  the  showing-  of  the 
affidavit  does  not  bring  the  case  within  one  of  the  pro- 
visions of  section  479,  C.  C.  P.,  above  quoted. 

If  said  action  is  within  section  479,  C.  C.  P.,  at  all, 
it  must  either  come  within  subdivisions  i,  4  or  5,  and 
could  not  possibly  come  under  subdivisions  2  or  3  of 
said  section. 

The  Affidavit  is  Insufficient  to  bring  the  Case  under  Sub- 
Division  I  of  Section  479  of  the  Code  of  Civil 
Procedure. 

The  affidavit  of  the  plaintiff,  defendant  in  error  here, 
shows  that  the  defendants,  plaintiffs  in  error  here,  are 
about  to  leave  the  state  with  intent  to  defraud  creditors 
of  Domestic  Utilities  Mfg-.  Co. ;  such  allegation  should 
be  that  the  defendants  below,  plaintiffs  in  error  here, 
were  about  to  depart  from  the  state  with  intent  to 
defraud  their  creditors.  The  above  allegation  was 
made  upon  information  and  belief  and  the  facts  upon 
which  she  founds  her   information  and  belief   are  as 
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follows :  That  defendant  E.  R.  Crooker  has  repeatedly 
stated  within  the  past  60  days  to  persons  in  the  city  of 
Los  Angeles,  without  namin.s:  them,  that  he  intended 
to  go  to  England  to  remain  indefinitely;  that  she  is 
informed  by  persons  whom  she  believes  to  be  reliable 
that  defendant  Edwin  R.  Crooker  is  hiding  in  the 
vicinity  of  Los  Angeles;  that  defendants  are  preparing 
for  immediate  departure  from  the  United  States  by 
steamer  for  Australia,  with  the  intention  of  remaining 
permanently  out  of  the  United  States,  and  that  if  they 
are  not  prevented  from  sailing  she  will  lose  all  chance 
of  securing  redress. 

This  is  made  upon  information  and  belief.  The  de- 
fendant also  states  that  her  information  was  gotten 
from  a  man  who  called  her  on  the  phone  and  told 
her  that  he  would  not  give  her  his  name  or  consent  to 
the  use  of  his  name,  but  that  she  believed  she  knew 
who  the  person  was  who  was  speaking  to  her,  but  that 
she  does  not  desire  to  disclose  his  name.  That  she  had 
a  conversation  with  a  business  man  in  the  City  of  Los 
Angeles  who  has  done  business  with  the  Domestic 
Utilities  Manufacturing  Company,  who  w^ould  not  give 
her  any  information  until  she  promised  not  to  use  his 
name.  The  affidavit  does  not  disclose  his  name,  nor 
does  said  man  make  any  affidavit.  That  she  has  tried 
to  get  service  on  the  defendants  Edwin  R.  Crooker  and 
Harry  L.  Crooker  in  December,  19 13,  in  New  York 
and  Washington,  D.  C,  and  that  she  employed  attor- 
neys to  prepare  a  suit  against  the  Crookers  in  Wash- 
ington, D.  C. 

There  is  no  allegation  in  the  affidavit,  except  the 
ones  referred  to  above,  with  reference  to  the  defendant 
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in  error's  information  about  the  plaintiffs  in  error  leav- 
ing the  state.  The  court  will  note  that  such  allegations 
as  are  stated  are  mere  hearsay  and  cannot  be  construed 
as  a  statement  of  fact. 

In  the  case  of  ex  parte  Fkumoto,   120  Cal.  316,  at 
319,  the  court  says: 

*'It  is  quite  apparent  that  these  facts  do  not 
brins^  the  case  within  either  of  the  provisions  of 
the  statute  relied  on  by  respondent.  Very  clearly 
do  they  fall  short  of  showing  that  ^defendant  is 
about  to  depart  from  the  state,  with  intent  to  de- 
fraud his  creditors.'  No  such  purpose  or  intent  is 
expressly  asserted,  nor  are  facts  stated  from  which 
such  deduction  may  be  made.  *That  defendant  will 
escape  from  the  state'  and  thus  'defraud  and  cheat 
this  plaintiff'  is  not  the  equivalent  of  the  statutory 
requirements  that  he  *is  about  to  depart  from  the 
state  with  intent  to  defraud  his  creditors.'  Both 
the  present  purpose  and  the  specific  intent  found  in 
the  lan^ua.^e  of  the  statute  are  wanting  in  that  of 
the  affidavit.  When  the  lan^ua^e  of  such  a  statute 
is  departed  from,  the  party  must,  at  his  peril,  em- 
ploy  words  of  equivalent  import,  and  a  failure  in 
this  respect  is  fatal.  (Drake  on  Attachment,  sec- 
tion 8;  Jackson  v.  Burke,  4  Heisk  610.)  More- 
over, the  statement  that  defendant  *will  escape 
from  the  state,'  etc.,  is  the  mere  statement  of  the 
conclusion  or  belief  of  the  affiant,  and  without  a 
statement  of  the  facts  from  which  such  conclusion 
is  drawn  or  upon  which  the  belief  is  founded  is 
not  evidence  upon  which  the  court  is  at  liberty  to 
act  in  such  a  case.  (Burrichter  v.  Cline,  3  Wash. 
135;  Thompson  v.  Best,  21  N.  Y.  St.  Rep.  105; 
4  N.  Y.  Supp.  229.)  'Where  in  a  civil  action  the 
plaintiff  desires,  so  to  speak,  to  enforce  his  claim 
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at  the  outset  by  arrest  and  imprisonment  of  the 
defendant;  in  other  words,  to  have  execution  be- 
fore obtaining-  jud.gment,  it  is  not  too  much  to  ask 
him  to  present  such  evidence  as  alone  would  be 
receivable  upon  the  trial  of  the  action  to  justify  an 
ordinary  judgment  for  money.'  (Markey  v.  Dia- 
mond, 20  N.  Y.  Supp.  847,  I  Misc.  Rep.  97.) 
*  *  *  These  and  like  statements,  which  need 
not  be  specifically  referred  to,  are,  as  suggested 
above,  too  vague,  general  and  indefinite  from  which 
to  deduce  that  specific  intent  of  fraudulent  purpose 
which  is  the  basic  element  upon  which  the  right 
g"iven  by  the  statute  rests,  and  which  must  be  made 
clearly  to  appear  before  the  remedy  may  be  in- 
voked. It  is  not  enough  to  assert  such  fraudulent 
intent  in  f^encral  terms.  Like  the  statement  or 
proof  of  a  cause  of  action  for  fraud,  the  specific 
facts  relied  on  must  be  shoum,  that  the  court  itself 
may  deduce  the  fraud,  and  not  leave  the  question 
of  the  sufficiency  of  his  facts  to  be  passed  upon  by 
the  party.  (Morris  v.  Talcott,  96  N.  Y.  107.)  If 
this  is  so  in  cases  not  involving^  the  liberty  of  the 
citizen,  a  fortiori  it  is  demanded  in  a  proceeding 
such  as  this ;  otherwise,  the  party  is  constituted  the 
arbiter  of  his  own  rights. 

''There  is  another  fatal  defect  common  to  the 
entire  affidavit.  Several  of  the  statements  of  fact 
are  made  expresslv  upon  information  and  belief, 
while  many  others,  altJwuj^li  not  so  stated  in  terms, 
are  of  a  character  zvhicJi  could,  in  their  natnre, 
only  Jiaz'e  been  so  made,  whereas  the  facts  upon 
which  such  information  and  belief  are  founded  are 
in  no  instance  given,  Tn  this  the  affidavit  fails  to 
comply  with  one  of  the  exi)ress  and  most  material 
reciuiremcnts  of  the  statute  (Code  of  Civil  Proce- 
dure, Sec,  481), 
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"As  the  jurisdiction  to  issue  the  warrant  rests 
upon  the  affidavit,  it  results,  from  what  has  been 
said,  that  the  order  of  arrest  was  void  and  the 
warrant  is  no  authority  for  petitioner's  detention." 
(The  italics  are  ours.) 

In  Fkumoto  v.  Marsh,  130  Cal.  66,  at  69  and  70,  the 
court  says: 

"But  the  statute  expressly  requires  that  when 
the  affidavit  is  upon  information  and  belief  'it  must 
state  the  facts  upon  which  the  information  and 
belief  are  founded.'  We  cannot  a.s^ree  with  re- 
spondent that  it  is  but  error  to  be  corrected  on 
appeal  where  facts  are  stated  as  was  done  in  the 
affidavit  before  us.  We  think  an  affidavit  resting 
wholly,  or  in  any  one  essential  particular,  on  infor- 
mation  and  belief,  without  stating  the  facts  upon 
which  such  belief  is  founded,  does  not  confer  juris- 
diction to  issue  the  order.  The  statute  must  be 
complied  with  or  there  is  no  jurisdiction  to  issue 
the  order.  (In  re  Vinich,  86  Cal.  70,  7  Am.  &  Eng. 
Enc.  of  Law,  First  Ed.  682,  and  cases  cited.)  It 
was  said  in  Spice  v.  Steinruck,  14  Ohio  St.  213: 
Tt  is  clear,  we  think,  that  in  the  exercise  of  this 
special  and  extraordinary  power  conferred  by  the 
statute  and  interfering  with  the  personal  liberty  of 
defendant,  the  course  prescribed  by  the  statute 
must  be  strictly  pursued.'  "    (The  italics  are  ours.) 

In  Neves  v.  Costa,  S  Cal.  App.  iii,  at  115,  the  court 
says: 

"The  affidavit  must  be  either  positive  or  upon 
information  and  belief,  and  when  upon  information 
and  belief,  it  must  state  the  facts  upon  which  the 
information  and  belief  are  founded. 
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*'In  order  that  it  may  appear  to  the  judge,  it  is 
necessary  that  the  facts  shall  be  stated  by  compe- 
tent evidence,  such  as  would  justify  the  court  in 
makino-  a  finding-  upon  a  trial.     *     *     * 

'*While  the  affidavit  may  state  ^-enerally  the 
grounds  of  the  application  upon  belief  only,  we 
understand  the  rule  to  be  w^ell  settled  that  to  show 
the  grounds  of  his  belief  he  must  set  forth  such 
facts  and  circumstances  zvifhin  his  own  knowledge 
as  wall  authorize  the  officer  who  is  to  issue  the 
warrant  to  find  such  a  state  of  facts  as  required 
by  the  statute  to  authorize  the  proceeding,  and  if 
the  plaintiflf  is  not  himself  personally  cognizant  of 
the  facts  and  circumstances  relied  upon,  he  must 
procure  the  affidavit  of  someone  who  is  thus  per- 
sonally cognizant  of  them.  The  warrant  cannot 
be  issued  upon  hearsay,  nor  upon  any  statement, 
however  positive,  founded  upon  hearsay.  (Proctor 
v.  Prout,  17  Mich.  47.S.) 

*'The  affidavit  contains  no  positive  allegation  of 
fraudulent  intent,  and  the  only  statement  of  the 
debtor's  intention  to  leave  the  state  is  that  he  told 
M.  Macedo  so.  The  latter  statement  is  positive  in 
form  only.    It  is  hearsay,  pure  and  simple.    *    *    * 

'*The  affidavit  seems  wanting  in  the  elements 
necessary  to  confer  jurisdiction.  There  is  neither 
positive  averment  of  fraud  nor  positive  evidence  of 
facts  from  which  fraud  can  be  inferred.  (Fkumoto 
V.  Marsh,  130  Cal.  68.)"     (The  italics  are  ours.) 

Therefore,  it  is  clear  to  our  minds  that  any  allega- 
tion of  the  affidavit  that  ''defendants  are  about  to  de- 
part from  the  state  with  intent  to  defraud  the  creditors 
of  the  Domestic  Utilities  Manufacturing  Co."  are  mere 
conclusions  and  hearsay  and  do  not  measure  up  to  the 
reciuircnients  of  the  statute.     We  also  call  the  court's 
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attention  to  the  fact  that  the  allegations  of  the  affidavit 
are  that  the  ''defendants  are  about  to  leave  the  state 
for  the  purpose  of  defrauding  the  creditors  of  the 
Domestic  Utilities  Mf^.  Co./'  which  does  not  come 
within  the  statute,  which  provides  that  ''the  affidavit 
must  show  that  he  is  about  to  depart  from  the  state 
with  intent  to  defraud  his  creditors/'  and  putting^  a 
strict  construction  on  the  statute,  as  we  have  heretofore 
seen  should  be  done,  the  affidavit  is  wholly  insufficient 
for  the  reason  that  it  does  not  show  that  the  plaintiffs 
in  error  were  about  to  depart  from  the  state  for  the 
purpose  of  defrauding  their  creditors. 

The  affidavit  does  not  bring"  the  case  under  subdi- 
vision 4  of  section  479  of  Code  of  Civil  Procedure, 
above  quoted,  for  the  reason  that  the  affidavit  does  not 
show  that  the  defendant,  plaintiffs  in  error  here,  were 
guilty  of  fraud  in  contracting  the  debt  or  incurring  the 
obligation  for  which  the  action  is  brought.  We  have 
seen  that  allegations  in  an  affidavit,  if  made  upon  infor- 
mation and  belief,  must  state  the  facts  upon  which  the 
information  and  belief  are  founded.  The  general  alle- 
gations that  the  plaintiffs  in  error  were  guilty  of  fraud 
are  not  sufficient.  There  is  no  fact  set  out  in  the  affi- 
davit, but  the  affidavit  merely  contains  conclusion  of 
the  affiant  that  the  plaintiffs  in  error  were  guilty  of 
fraud  in  contracting  the  debt  and  could  not  be  con- 
sidered by  the  court  as  positive  allegations  of  fact.  The 
affidavits  show  that  certain  circulars  were  distributed 
and  that  the  defendant  saw  said  circulars  and  read 
them,  but  do  not  set  out  what  the  circulars  contained, 
and  the  court  could  not  determine  whether  there  was 
any  misrepresentation  or  fraudulent  matter  in  said  cir- 
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ciilars  or  not;  hence  such  allegations  are  mere  conclu- 
sions of  the  affiant.  The  affidavit  also  contains  an 
allegation  that  the  plaintiffs  in  error  conspired  to 
cheat  and  swindle  the  defendant  by  means  of  said  cir- 
culars and  contract,  without  specifying  any  misrepre- 
sentations or  fraudulent  pretenses  relied  upon  by  the 
affiant.  There  are  also  many  alles^ations  in  the  affidavit 
showing:  that  the  plaintiffs  in  error,  after  the  entering 
into  said  agreements  with  the  defendant  in  error,  failed 
to  carry  out  their  agreements  with  her,  but  such  failure 
on  the  part  of  the  plaintiffs  in  error  were  not  fraudu- 
lent and  were  not  representations  upon  which  she 
relied  when  she  entered  into  the  contract,  they  are 
mere  breaches  of  contract  for  failure  to  deliver  washers 
purchased  by  her.  From  a  careful  reading  of  the 
affidavit  the  court  will  see  that  there  is  no  allegation 
of  fraud  that  would  come  within  subdivision  4  of  sec- 
tion 479  of  the  Code  of  Civil  Procedure,  namely :  fraud 
in  contracting  the  debt  and  incurring  the  obligation. 

In  this  regard  we  cite  the  court  in  the  case  of  Thorpe 
v.  Waddingham,  3  Dalys  (N.  Y.)  275: 

'Tt  is  well  settled  in  practice  that  where  fraud 
is  alleged  as  the  basis  of  an  arrest,  the  particular 
facts  constituting  the  fraud  should  be  set  forth, 
to  enable  the  court  to  pass  judicially  upon  the 
question.  A  general  allegation  that  a  party  has 
been  guilty  of  fraud  is  the  statement  of  a  conclu- 
sion, which  may  or  may  not  be  correct. 

"In  the  case  of  fraudulent  re])resentations  by 
which  a  party  is  subject  to  arrest  it  must  appear 
not  only  that  the  same  were  false,  but  that  they 
were  known  to  be  such  at  the  time  they  were 
made." 
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In  Draper  v.  Beers,  17  Abb.  Pr.  (N.  Y.)  163,  the 
court  says : 

''The  affidavit  to  authorize  an  order  of  arrest 
for  fraudulent  representations,  whereby  the  de- 
fendant procured  the  sale  and  delivery  of  personal 
property,  must  not  only  set  forth  the  particular 
statements  or  representations  made  in  order  to  ob- 
tain the  property,  but  must  also  set  forth  in  what 
respects  they  are  false.  A  ^s^eneral  alleg'ation  that 
the  representations  made  are  false  and  fraudulent 
is  not  sufficient." 

If  we  view  the  affidavit  in  this  case  in  the  lig"ht  of 
the  fore^s^oin^  opinions  it  will  readily  be  seen  that  they 
are  insufficient  to  authorize  the  order  of  arrest.  An 
arrest  is  only  authorized  by  section  479  of  the  Code  of 
Civil  Procedure  of  the  state  of  California  and  not  other- 
wise. 

The  affidavits  do  not  brin^  the  case  within  sub- 
division 5  of  section  479  of  the  Code  of  Civil  Procedure, 
namely:  that  the  defendant  is  about  to  remove  or  dis- 
pose of  his  property  with  intent  to  defraud  his  credi- 
tors. The  affidavit  contains  no  allegations  of  any  fact 
showing  that  the  plaintiffs  in  error,  or  either  of  them, 
were  about  to  remove  their  property  to  defraud  their 
creditors ;  such  allegations,  whatever  they  are,  are  made 
upon  information  and  belief  of  the  affiant  and  are 
wholly  insufficient  to  justify  the  issuance  of  an  order 
upon  this  ground. 

In  the  case  of  Moller  v.  Azuar,  11  Abb.  Pr.  (N.  S.) 
233,  which  was  a  case  in  which  an  order  of  arrest  had 
been  issued  upon  this  o^round,  the  court  says : 
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"There  is  no  specification  of  any  such  property, 
and  the  ^-eneral  alle^*ation  of  the  plaintiff's  behef 
of  defendant's  intent  to  remove  or  dispose  of  any 
such  property,  without  pointino^  to  the  specific 
property  or  circumstances  upon  which  such  belief 
was  predicated,  is  clearly  insufficient  to  uphold  an 
order  of  arrest.  The  fact  of  his  havin^s^  so  re- 
moved or  disposed  of  his  property  or  of  his  intent 
so  to  do  must  be  i^resented  by  some  evidence  tend- 
ino;  to  that  conclusion.  It  is  not  sufficient  to  sus- 
tain the  order  of  arrest  that  plaintiff  have  some 
va^s^ue  belief  of  such  fact." 

So,  in  the  case  at  bar,  the  most  that  can  be  said 
from  the  affidavits  is  that  the  defendant  in  error  has 
some  vague  belief  that  the  plaintiffs  in  error  have  at 
some  time  had  some  property,  and  that  she  thinks  they 
have  secreted  it,  but  the  alleo^ations  are  so  vague  and 
indefinite  as  to  be  clearly  insufficient  to  sustain  an  order 
of  arrest.  There  is  no  allegation  that  any  attempt  has 
ever  been  made  to  find  any  property  belonging  to  the 
defendant,  the  only  allegation  being  that  search  has 
been  made  among  the  public  records  of  Los  Angeles, 
California. 

Order  of  Arrest  was  Irregularly  and  Prematurely  Issued 
and  is  Therefore  Void. 

Under  section  483  of  the  Code  of  Civil  Procedure 
of  the  state  of  California,  al)ovc  (|U(^ted,  an  order  of 
arrest  can  only  l)e  made  at  the  time  of  the  issuance  of 
summons,  or  at  any  time  aftcni'ards  before  judgment. 
'I'he  record  in  this  case  shows  that  the  summons  was 
issued  one  day  after  the  issuance  of  the  order  of  arrest. 

The  defendant   in   error,   if   she   ])ursues    the   (h'astic 
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remedy  of  arrestin^e:  the  plaintiffs  in  error  must,  at  her 
peril,  strictly  follow  the  statute.  (See  cases  above 
cited.) 

The  Record  upon  its  Face,  upon  which  the  Court  Acted 
When  it  Issued  the  Order  of  Arrest,  Showed  Affirm- 
atively that  the  Court  had  no  Jurisdiction  of  the 
Parties  or  Subject  Matters. 

We  have  contended  heretofore  in  this  brief,  and  cited 
cases  to  that  effect,  that  the  court  can  only  look  to  the 
affidavit  in  making  an  order  of  arrest  under  the  stat- 
utes of  the  state  of  California,  but  the  court,  upon 
hearing  this  motion,  assumed  and  ruled  that  he  had  the 
ri^ht  to  look  to  the  complaint,  and,  therefore,  without 
conceding  the  fact  that  he  had  such  a  rig-ht,  we  will 
ar^ue  the  sufficiency  of  the  record,  considering  the 
affidavit  and  the  complaint,  at  the  time  of  the  making 
of  the  order  of  arrest. 

The  complaint  on  its  face  showed  that  the  court  was 
without  any  jurisdiction  of  the  parties  or  the  subject 
matter,  for  the  reason  that  it  affirmatively  appeared 
from  the  complaint  that  the  plaintiff  therein,  defendant 
in  error  here,  vv^as  a  citizen  of  the  District  of  Columbia. 
It  will  not  be  necessary  to  cite  numerous  authorities 
to  show  that  this  allegation  was  insufficient  to  confer 
jurisdiction  upon  the  court,  and  we  will  content  our- 
selves with  citing-  two  cases  as  this  contention  is  vir- 
tually conceded  by  the  defendant  m  error. 

The  cases  upon  this  point  are: 

Hooey  v.  Jamieson,  i66  U.  S.  398; 
Hepburn  v.  EUzey,  2  Cranch.  445. 
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Defendant  in  error  contended  at  the  hearing  of  said 
motion,  and  the  court  so  held,  that  the  court  could, 
upon  this  motion,  look  to  the  amendment  to  the  com- 
plaint to  sustain  its  jurisdiction  to  make  the  order. 
The  order  in  this  case,  as  was  shown  in  the  statement 
of  fact,  was  made  on  the  26th  day  of  January,  191 5, 
and  the  amendment  to  the  complaint  was  filed  on  the 
23rd  day  of  February,  191 5,  nearly  a  month  after  the 
order  of  arrest  was  made  and  after  the  arrest  and 
admission  to  bail  of  all  of  plaintiffs  in  error.  Unfortu- 
nately for  the  plaintiffs'  contention,  the  law  as  laid 
down  and  repeatedly  stated  by  the  Supreme  Court  of 
the  United  States  is  that  the  federal  courts  are  courts 
of  limited  jurisdiction  and  there  is  no  presumption  in 
favor  of  their  jurisdiction,  but  the  presumption  is  that 
they  have  no  jurisdiction,  and  that  facts  conferring 
jurisdiction  must  affirmatively  appear  from  the  record 
upon  zvhich  the  court  is  called  to  act. 

The  case  of  Mansfield  C.  &  L.  M.  Railway  Co.  v. 
Swan,  III  U.  S.  379,  is  one  of  the  leading  cases  upon 
this  subject,  and  the  court  in  that  case,  at  pages  381, 
382  and  383  of  the  opinion,  uses  the  following  lan- 
guage : 

'Tt  appears  from  the  petition  for  removal,  and 
not  otherwise  by  the  record  elsewhere,  that  at  the 
time  the  action  was  first  brought  in  the  state  court 
one  of  the  plaintiffs  and  a  necessary  party, 
McMann,  was  a  citizen  of  Ohio,  the  same  state  of 
which  the  defendants  were  citizens.  It  does  not 
affirmatively  api)ear  that  at  the  time  of  the  removal 
he  was  a  citizen  of  any  other  state.  The  averment 
is  that  he  was  not  then  a  citizen  of  Ohio,  and  that 
his   actual   citizenship   was   unknown,   except   that 
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he  was  a  citizen  of  one  of  the  states  or  territories. 
It  is  consistent  with  this  statement,  that  he  was 
not  a  citizen  of  any  state.  He  may  have  been  a 
citizen  of  a  territory,  and  if  so,  the  requisite  citi- 
zenship would  not  exist.  (New  Orleans  v.  Win- 
ner, I  Wheat.  91.) 

*'Accordin^  to  the  decision  in  Gibson  v.  Bruce, 
108  U.  S.  561,  the  difference  of  citizenship  on 
which  the  ri^ht  of  removal  depends  must  have 
existed  at  the  time  when  the  suit  was  begun,  as 
well  as  at  the  time  of  the  removal,  and  according 
to  the  uniform  decisions  of  this  court,  the  juris- 
diction of  the  Circuit  Court  fails  unless  the  neces- 
sary citizenship  affirmatively  appears  from  the 
pleadings  or  elsewhere  in  the  record.  Grace  v. 
American  Central  Ins.  Co.,  109  U.  S.  278,  283; 
Robertson  v.  Cease,  97  U.  S.  646. 

"It  was  error,  therefore,  in  the  Circuit  Court 
to  assume  jurisdiction  in  the  case,  and  not  to  re- 
mand it  on  the  motion  of  the  plaintiffs  below. 

''It  is  true  that  the  plaintiffs  below,  against 
whose  objection  the  error  was  committed,  do  not 
complain  of  being  prejudiced  by  it,  and  it  seems 
to  be  an  anomaly  and  a  hardship  that  the  party 
at  whose  instance  it  was  committed  should  be  per- 
mitted to  derive  an  advantage  from  it,  but  the  rule 
springing  from  the  nature  and  limits  of  the  judi- 
cial power  of  the  United  States  is  inflexible  and 
zvithout  exception  which  requires  this  court,  of  its 
own  motion,  to  deny  its  own  jurisdiction  and,  in 
the  exercise  of  its  appellate  power,  that  of  all 
other  courts  of  the  United  States,  in  all  cases 
where  such  jurisdiction  does  not  affirmatively  ap- 
pear in  the  record  on  which ^  in  the  exercise  of 
that  pozver,  it  is  called  to  act.  *  *  *  And  in 
the  most  recent  utterance  of  this  court  upon  the 
point,  in  Bors  v.  Preston,  ante  252,  it  was  said  by 
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Mr.  Justice  Harlan:  'In  cases  of  which  the  Cir- 
cuit Court  may  take  co.^nizance  only  by  reason  of 
the  citizenship  of  the  parties,  this  court,  as  its  de- 
cisions indicate,  has,  except  under  special  circum- 
stances, declined  to  express  any  opinion  upon  the 
merits  on  appeal  or  writ  of  error,  w^iere  the  record 
does  not  affirmatively  show  jurisdiction  in  the  court 
below.  This  because  the  courts  of  the  Union, 
beinin^  courts  of  limited  jurisdiction,  the  presump- 
tion in  every  sta^e  of  the  cause  is  that  it  is  zvith- 
out  their  jurisdiction  unless  the  contrary  appears 
from  the  record.' 

"The  reason  of  the  rule  and  the  necessity  of  its 
application  are  stron,^er  and  more  obvious  when, 
as  in  the  present  case,  the  failure  of  the  jurisdic- 
tion of  the  Circuit  Court  arises,  not  merely  because 
the  record  omits  the  averment  necessary  to  its 
existence,  but  because  it  recites  facts  zvhich  con- 
tradict it."     (The  italics  are  ours.) 

So,  in  the  case  at  bar,  the  record  upon  which  the 
court  was  called  to  act  and  upon  which  it  did  act  in 
issuino^  the  order  of  arrest  shows  affirmatively,  upon 
its  face,  that  the  courts  of  the  United  States  were 
without  jurisdiction  in  the  case,  for  at  that  time  the 
iiffirmative  alle|2:ation  in  the  complaint  was  that  the 
plaintiff  was  a  citizen  of  the  District  of  Columbia. 

See  also  Bors  v.  Preston,  1 1 1  U.  S.  252,  quoted  in  the 
above  opinion. 

In  the  case  of  Drake  v.  American  Central  Ins.  Co., 
109  U.  S.  27(S,  at  283,  the  court  says: 

'The  record  in  this  case  presents  a  question  of 
jurisdiction  which,  although  not  raised  by  either 
party  in  the  court  l)clo\v  or  in  this  court,   we  do 
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not  feel  at  liberty  to  pass  without  notice.  Sulli- 
van V.  Fulton  Steamboat  Co.,  6  Wheat.  450;  Jack- 
son V.  Ashton,  8  Pet.  148.  As  the  jurisdiction  of 
the  Circuit  Court  is  limited  in  the  sense  that  it  has 
no  other  jurisdiction  than  that  conferred  by  the 
Constitution  and  laws  of  the  United  States,  the 
presumption  is  that  a  cause  is  zmthout  its  juris- 
diction unless  the  contrary  afHrmativelv  appear. 
Turner  v.  Bank  of  North  America,  4  Dall.  8;  Ex 
parte  Smith,  94  U.  S.  455;  Roberts  v.  Cease,  97 
U.  S.  646."     (The  italics  are  ours.) 

A^ain  in  the  case  of  Kin^  Vrid^e  Co.  v.  Otoe 
County,  120  U.  S.  225,  the  court  says: 

*'This  case  was  argued  upon  the  question  of 
limitation,  but  we  have  no  occasion  to  consider 
that  question,  for  it  does  not  appear  that  the  Cir- 
cuit Court  had  jurisdiction  in  the  action.  Unless 
the  contrary  appears  aifirmatively  from  the  record, 
the  presumption  upon  writ  of  error  or  appeal  is 
that  the  court  belozv  zvas  zvithout  jurisdiction. 
(Citing  cases.) 

"That  the  point  as  to  jurisdiction  was  not  made 
here  by  either  party  is  immaterial  because,  as  said 
in  Mansfield  etc.  Railway  Co.  v.  Swan,  112  U.  S. 
379,  at  382,  'The  rule  sprin^in^  from  the  nature 
and  limits  of  the  judicial  power  of  the  United 
States  is  inflexible  and  without  exception  which 
requires  this  court,  of  its  own  motion,  to  deny  its 
own  jurisdiction,  and  in  the  exercise  of  its  appel- 
late power,  that  of  all  other  courts  of  the  United 
States,  in  all  cases  where  such  jurisdiction  does 
not  affirmatiz^ely  appear  in  the  record  on  zvhich,  in 
the  exercise  of  that  pozt'er,  it  is  called  to  act/ " 
(The  italics  are  ours.) 
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In  Parker  v.  Ormsby,  141  U.  S.  81,  at  83,  the  court 
says : 

"Did  the  court  below  have  jurisdiction  of  this 
case?  If  jurisdiction  did  not  affirmatively  appear 
upon  the  record  it  was  error  to  have  rendered  a 
decree,  whether  the  question  of  jurisdiction  was 
raised  or  not  in  the  court  below.  In  the  exercise 
of  its  power  this  court,  of  its  own  motion,  must 
deny  the  jurisdiction  of  the  courts  of  the  United 
States  in  all  cases  coming  before  it,  upon  writ  of 
error  or  appeal,  zvhere  such  jurisdiction  does  not 
affjrniatively  appear  in  the  record  on  zvhich  it  is 
called  to  act." 

Many  other  cases  mi.s^ht  be  cited  to  the  effect  that 
the  jurisdiction  of  the  courts  of  the  United  States  must 
affirmatively  appear  in  the  record  on  which  the  court  is 
called  to  act. 

The  Court  could  not  Look  to  the  Amendment  to  the 
Complaint  in  Aid  of  its  Jurisdiction  upon  the  Hear- 
ing of  the  Motion  to  Vacate  the  Order  of  Arrest. 

The  Code  of  Civil  Procedure,  section  503,  one  of  the 
sections  dealing  with  these  proceedings,  provides : 

''*  *  *  jf  ^i^g  application  be  made  upon  affi- 
davits on  the  part  of  the  defendant,  but  not  other- 
wise, the  plaintiff  may  oppose  the  same  by  affidavits 
or  other  proofs,  in  addition  to  those  on  which  the 
order  of  arrest  was  made.'* 

In  this  case  the  ai)plication  is  not  made  upon  affi- 
davits on  behalf  of  the  plaintiffs  in  error  and  therefore 
under  the  express  provision  of  the  code  ,i[>'overninc^  the 
application  to  vacate  the  order  of  arrest,  the  defendant 
in  error  is  not  to  be  allnwed  to  o])i)ose  the  motion  ot 
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plaintiffs  in  error  with  any  documents  whatsoever 
other  than  those  on  which  the  order  of  arrest  was 
made.  Clearly,  the  wording  of  this  section  is  so  broad 
and  comprehensive  as  to  eliminate  any  question  of  the 
ri^ht  of  the  defendant  in  error  to  rely  upon  an  amend- 
ment to  her  complaint  to  support  the  order  of  arrest. 

The  question  of  the  ri^ht  of  the  defendant  in  error 
to  amend  the  papers  upon  which  the  order  of  arrest 
is  based,  in  proceedings  of  this  character,  has  also  been 
directly  passed  upon  in  Rhode  Island  and  New  York, 
both  of  which  states  have  statutes  governing-  this  pro- 
ceeding- practically  the  same  as  the  statutes  of  Cali- 
fornia. 

In  So.  Navigation  Co.  v.  Sherwin,  i  N.  Y.  Civ. 
Proc.  Rep.  44,  it  was  said: 

"The  order  of  arrest  in  this  case  was  granted, 
as  appears  by  the  recitals  in  the  order,  upon  the 
summons  and  complaint  and  the  affidavits  of  Wil- 
liam K.  Gleason  and  William  B.  Hornblower. 
Section  558  of  the  Code  of  Civil  Procedure,  as 
amended  in  1879,  provides: 

"  'But  at  any  time  after  the  filing  or  service  of 
the  complaint  the  order  of  arrest  must  be  vacated, 
on  motion,  if  the  complaint  fails  to  set  forth  a 
sufficient  cause  of  action,  as  required  by  the  last 
section,'  i.  e.,  section  557.  The  complaint  which 
was  served  upon  the  defendant,  with  the  summons 
and  affidavits,  fails  to  set  forth  any  cause  of 
action  whatever  in  favor  of  the  plaintiff,  against 
the  defendant.  It,  therefore,  follows  that  this  mo- 
tion must  be  granted,  unless  the  amended  com- 
plaint, which  has  been  served  on  the  part  of  the 
plaintiff,  can  be  resorted  to  uphold  the  order  of 
arrest,  by  granting  the  plaintiff's  motion  that  such 
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complaint  be  declared  amended  nunc  pro  tunc,  as 
of  the  date  of  the  service  of  the  orip^inal  com- 
plaint. (See  Hecht  v.  Levy,  20  Hun.  53;  Easton  v. 
Cassidy,  21  Id.  460.) 

'1  am  of  the  opinion  that  the  motion  of  the 
plaintiff  should  not  be  oranted,  for  the  purpose 
of  upholdino-  the  order  of  arrest.  The  issuing  of 
an  order  of  arrest  is  not  a  matter  of  course,  and 
it  is  the  duty  of  the  plaintiff  who  invokes  the  aid 
of  the  court  in  obtaining  such  an  order  to  see  that 
he  has  complied  with  all  the  requirements  of  the 
law  applicable  thereto.  In  the  case  of  Donnell  v. 
Williams,  21  Hun.  216,  it  was  held  that  the  failure 
to  state  in  an  affidavit  upon  which  an  application 
for  attachment  is  made  that  the  plaintiff  is  entitled 
to  recover  the  sum  mentioned  therein,  over  and 
above  all  counter-claims  known  to  him,  as  required 
by  section  636  of  the  code,  renders  the  attachment 
void  ab  initio,  and  in  Blossom  v.  Estes,  22  Hun. 
472,  the  court,  at  general  term,  say:  *It  has  been 
repeatedly  held  that  an  attachment  is  invalidated 
by  the  failure  to  serve  or  publish  the  summons 
within  thirtv  days  after  the  issuing  of  the  war- 
rant. The  court  may,  of  course,  acquire  jurisdic- 
tion and  proceed  with  the  action,  in  personam, 
upon  the  service  of  a  summons  or  the  defendant's 
voluntary  appearance  of  a  later  date.  But  the  pro- 
visional remedv  fails  unless  the  service  is  effected 
or  the  i)ublication  commenced  within  the  time  pre- 
scribed  by  statute.  *  *  *  This  was  not  a  mere 
irregularity,  but  a  jurisdictional  omission,  which 
invoked  the  destruction  of  the  warrant.' 

"The  reason  in  these  cases  seems  to  me  to  ai)ply 
with  ])eculiar  force  to  this  case.  The  liberty  of 
the  citizen  is  of  (|uite  as  much  importance  as  the 
])rescrvation   or   sccurilv   of  his   property.      If   the 
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provisions  of  the  code  are  to  be  strictly  construed 
in  cases  of  attachment,  the  same  rule  of  construc- 
tion should  be  applied  to  the  provisions  v^hich  re- 
late to  the  obtaining  of  orders  of  arrest. 

'^Again,  this  motion  is  made  under  section  568, 
on  the  plaintiff's  own  papers,  and  must  be  heard, 
as  that  section  declares,  upon  those  papers  only. 
To  allow  the  plaintiff  to  introduce  an  amended 
complaint  on  this  motion  would  be  allowin^^  him 
to  refer  to  other  papers  than  those  on  which  the 
order  was  granted,  and  in  violation  of  that  sec-^ 
tion/' 

So  in  the  case  at  bar,  as  above  stated,  we  are  making 
this  motion  under  section  503,  upon  the  papers  on 
which  the  order  of  arrest  was  made,  and  under  that 
section  and  under  the  above  case,  no  other  papers  can  be 
considered.  Certainly,  in  this  action  the  plaintiff  is  no 
more  entitled  to  have  an  amendment  to  his  complaint 
considered,  which  seeks  to  correct  an  admittedly  fatal 
jurisdictional  allegation  in  the  orig-inal  complaint,  than 
the  plaintiff  in  the  New  York  case  was  to  amend  his 
complaint  so  that  it  would  state  a  cause  of  action. 
Especially  is  this  rule  applicable  to  cases  in  the  United 
States  courts,  in  which  courts,  as  shown  by  the  cases 
heretofore  cited,  there  is  no  presumption  in  favor  of 
their  jurisdiction,  but,  on  the  contrary,  the  presumption 
is  that  the  court  is  without  jurisdiction  until  the  con- 
trary affirmatively  appears  from  the  record  upon  which 
the  court  is  called  to  act. 

In  the  case  of  Farrow  v.  Dutcher,  19  R.  I.  715,  at 
716,  which  was  also  a  case  involving;-  the  validity  of  an 
order  of  arrest  in  a  civil  action,  the  court  says : 
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"We  are  of  the  opinion  that  the  District  Court 
of  the  Fourth  Judicial  District  erred  in  permitting 
the  affidavit  on  the  back  of  the  writ,  which  is  a 
condition  precedent  to  the  service  of  the  writ  by 
arrest,  to  be  amended  by  the  insertion  of  the 
words,  after  the  word  'claim/  'that  is  due/  The 
plaintiffs  contend  that  the  insertion  of  these  words 
did  not  materially  alter  the  meaning  of  the  affi- 
davit, but  that  they  were  implied  in  the  statement 
that  the  plaintiff  has  'a  claim  on  which  he  expects 
to  recover  in  the  action/  We  do  not  assent  to 
this  argument.  The  framers  of  the  statute,  for 
good  reason,  no  doubt,  saw  fit  to  require,  in  addi- 
tion to  the  other  statements,  the  statement  that 
the  claim  is  due,  and  we  see  no  reason  for  dis- 
pensing with  the  allegation.  As  the  affidavit  is 
the  foundation  on  which  the  right  to  arrest  is 
based,  it  must  be  strictly  complied  with,  or  the 
arrest  is  unlawful.  Spice  v.  Steinruck,  14  Ohio 
St.  213,  219;  Whiting  V.  Trafton,  16  Me.  398; 
Probate  Court  of  Hopkinton  v.  Lanthear,  14  R.  I. 
291.'' 

The  foregoing  authorities  seem  to  dispose  conclu- 
sively of  plaintiff's  contention  that  the  amendment  to 
the  complaint  can  be  considered  on  this  motion,  and  as 
admittedly  the  complaint  in  this  action,  at  the  time  the 
order  of  arrest  was  made,  showed  affirmatively  on  its 
face  that  the  court  was  without  jurisdiction,  it  follows 
that  the  order  of  arrest  is  void  and  must  be  vacated. 

Furthermore,  the  amendment  to  the  complaint,  even 
though  it  could  be  considered  on  this  motion,  which, 
as  above  shown,  cannot  be  done,  is  insufficient  to  confer 
jurisdiction  upon  the  court  in  this  action.  The  allega- 
tion  in   the   amendment   to   the   complaint   is   that   the 
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plaintiff  "is  a  citizen  of  the  state  of  Alabama/*  [Tr. 
p.  142,  fol.  1 31.1  The  amendment  was  sworn  to  on  the 
23rd  day  of  February,  191 5.  Counsel,  in  his  argument 
at  the  time  of  the  hearing  of  this  motion,  says  that  this 
carries  the  allegation  back  to  the  commencement  of  the 
action  and  is  equivalent  to  an  allegation  that  the  plain- 
tiff was  at  the  commencement  of  the  action,  on  the  26th 
day  of  January,  1915,  a  citizen  of  the  state  of  Alabama, 
and  cites  a  case  in  5  Blatchford  251,  in  support  of  his 
position.  A  careful  reading  of  this  case,  however, 
shows  that  it  does  not  support  his  contention.  That 
was  a  case  in  w^hich  the  trial  was  had  upon  an  amended 
declaration,  and  there  is  nothing  to  show  that  there 
was  any  conflict  upon  the  jurisdictional  averment  of 
citizenship  between  the  amended  declaration  and  the 
original  declaration  in  the  action.  In  the  case  at  bar, 
however,  the  original  complaint  affirmatively  alleges 
citizenship  in  the  District  of  Columbia,  which  would 
not  confer  jurisdiction  upon  this  court.  A  month  later 
the  plaintiff  swears  to  and  files  an  amendment  to  hei' 
complaint,  alleging  that  she  is  at  that  time  a  citizen 
of  Alabama.  This  does  not  overcome  the  defective 
allegation  in  the  original  complaint  and  does  not  con- 
fer jurisdiction  upon  this  court.  It  may  well  be  that 
on  February  23rd  the  plaintiff  was  a  citizen  of  Ala- 
bama, and  yet  she  may  also,  on  January  26th,  have  been 
a  citizen  of  the  District  of  Columbia,  and  in  fact,  the 
pleadings,  as  they  now  stand,  raise  a  presumption  that 
this  is  the  case,  and  such  a  state  of  facts  would  not 
confer  jurisdiction  upon  the  court,  for  the  necessary 
diversity  of  citizenship  must  exist  at  the  commence- 
ment of  the   action,  and  the  necessary  allegations  of 
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citizenship  must  be  distinctly  and  clearly  made  by  the 
averments  in  the  pleadino^s  and  the  question  must  not 
be  left  to  be  inferred  ar^umentatively  therefrom. 

Anderson  v.  Watt,  138  U.  S.  694,  at  702; 

Brown  v.  Keene,  8  Pet.  112. 

Counsel  for  defendant  in  error  at  the  time  of  the 
hearing  of  this  motion  advanced  the  novel  argument 
that  the  allegation  in  the  original  complaint  that  the 
plaintiff  in  the  court  below  was  a  citizen  of  the  District 
of  Columbia  does  not  confer  jurisdiction  upon  this 
court  and  is  the  same  as  though  no  allegation  of  citi- 
zenship whatever  had  been  made,  and  that  therefore 
there  is  no  conflict  between  that  allegation  and  the 
allegation  of  citizenship  in  the  amendment  to  the  com- 
plaint, and  that  the  allegation  in  the  amendment  to  the 
complaint  therefore  refers  back  to  the  time  of  the  com- 
mencement of  the  action. 

This  proposition  cannot  be  sustained  upon  its  face. 
Counsel  would  have  us  to  believe  that  a  citizen  of  the 
District  of  Columbia  has  no  citizenship  whatever,  and 
is  not  a  citizen  but  the  Supreme  Court  has  said  other- 
wise. 

In  the  case  of  Prentiss  v.  Brennan,  2  Blatchford 
(U.  S.)  162,  IQ  Fed.  Cases  No.  11,385,  the  court  says: 
"A  person  may  be  a  citizen  of  the  United  States 
and  not  a  citizen  of  any  particular  state.  This  is 
the  condition  of  citizens  residing  in  the  District 
of  Columbia  and  in  the  territories  of  the  United 
States,  or  who  have  taken  uj)  a  residence  abroad, 
and  others  which  might  be  mentioned.  A  fixed 
and  permanent  residence  or  domicile  in  a  state  is 
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essential  to  the  character  of  citizenship  that  will 
brin^  the  case  within  the  jurisdiction  of  the  federal 
courts,  as  will  appear  from  the  cases  already  re- 
ferred to." 

In  conclusion  we  contend: 

First:  That  the  court  did  not  have  jurisdiction  of 
the  parties  or  the  subject  matter,  and  therefore  the 
order  of  arrest  was  void. 

Second:  That  the  statute  has  not  been  complied 
with  and  hence  the  motion  to  vacate  the  order  of  arrest 
should  have  been  granted. 

Third :  That  the  affidavits  upon  which  such  an  order 
can  be  made,  under  the  laws  of  California,  made  upon 
information  and  belief,  were  not  sufficient  to  bring  the 
case  imder  section  479  of  the  Code  of  Civil  Procedure, 
or  any  subdivision  thereof,  and  that  the  arrest  of  the 
plaintiffs  in  error  was  unlawful  and  the  motion  to 
vacate  such  order  should  have  been  granted. 

It  appears  to  us  where  the  personal  liberty  of  parties 
is  at  stake  that  it  is  not  requiring  too  much  of  a  plain- 
tiff that  he  conform  strictly  with  the  provisions  of  the 
statute  and  that  the  affidavit  upon  which  such  liberty 
of  a  defendant  is  taken  away  should  state  facts  and 
not  conclusions  of  law  and  hearsay  evidence,  as  has 
been  said  in  many  cases  of  this  character. 

We  respectfully  submit  that  the  order  denying  plain- 
tiffs in  error's  motion  to  vacate  the  order  of  arrest 
should  be  reversed. 

R.  W.  Kkmp  and 
Davis,  Kkmp  &  Post, 
Attorneys  for  Plaintiifs  in  Error. 
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BRIEF   IN   OPPOSITION    TO    MOTION    TO    DISMISS 
WRIT  OF  ERROR. 

Defendant's  motion  to  dismiss  the  writ  of  error  in 
this  case  is  l)ased  upon  the  o-round  that  the  order  ap- 
])ealed  from  is  not  a  final  order.  We  contend  that  the 
order  appealed  from  is  a  final  order  and  that  the  writ 
of  error  will  lie  to  review  the  action  of  the  District 
Court. 

In  tb.e  case  of  Stroheim  ct  al.  v.  Dcimel  cf  ai.  jj  Fed. 
Rcj).,  p.  So  J  wiiich  was  a  ci\il  action  instituted  under 
the  statute  of  the  state  of  Illinois,  similar  to  the  Cali- 
fornia  statute,    wherein   the   defendant    in    that   action 


was   arrested   and   was,    on   motion,    discharged    from 

custody,  the  court  said,  at  page  805: 

"If  the  proceedings  in  the  Circuit  Court  had 
been  by  audita  querela,  in  accordance,  it  would 
seem,  with  the  better  practice,  a  right  to  a  writ 
of  error  would  have  been  beyond  question.  As 
made  upon  motion  the  order  of  discharge  was  no 
less  final  in  its  character  and  effect." 

While  it  is  the  general  rule  that  the  whole  contro- 
versy must  be  settled  between  the  parties  before  a  writ 
of  error  will  lie,  still  there  are  numerous  exceptions  to 
the  rule  and  we  contend  that  the  present  case  is  one 
of  the  exceptions,  and  that  in  all  cases  it  is  not  neces- 
sary that  the  whole  controversy  between  the  parties  be 
settled  before  an  appeal  or  writ  of  error  will  lie.  It 
depends  wholly  upon  the  nature  of  the  order  or  judg- 
ment made  as  to  whether  or  not  it  is  final. 

In  the  case  of  Hove  v.  McDonald,  109  U.  S.  150,  the 
court  said,  at  page  155: 

'The  first  matter  to  be  determined  is  the  motion 
on  the  part  of  the  receiver  to  dismiss  the  appeal 
for  the  reason  that  he  was  not  a  party  to  the  suit. 
This  motion  would  not  prevail.  The  proceedings 
instituted  by  order  requiring  the  receiver  to  file 
his  account  and  the  subsequent  reference  to  that 
account  to  an  aucHtor,  and  the  exception  thereto, 
were  all  directed  against  the  receiver  for  the  pur- 
pose of  rendering  him  personally  responsible  for 
the  fund  which  had  been  placed  in  his  hr.nds,  and 
which  he  had  delivered  over  in  obedience  to  the 
original  decree.  It  was  a  side  issue  in  the  cause 
in  which  the  complainant  on  the  one  side  and  the 
receiver   on   the    other   were    real    and   interested 


parties.  The  decree  confirming-  the  auditor's  report 
was,  as  to  this  matter,  a  final  decree  against  the 
complainants  and  in  favor  of  this  receiver.  We 
have  so  often  considered  cases  of  this  sort  arising 
incidentally  in  a  cause,  but  presenting  independent 
issues  to  be  determined  between  the  parties  to 
them,  that  it  is  unnecessary  to  enter  a  detailed 
discussion  of  the  subject  at  this  time.'' 

So  in  the  case  of  Trustees  v.  Greenough,  105  U.  S. 
527,  the  court  at  page  531  says: 

"The  first  question,  however,  is  whether  these 
orders  do  or  do  not  amount  to  a  final  decree  upon 
which  an  appeal  lies  to  this  court.  They  are  cer- 
tainly a  final  determination  of  the  particular  mat- 
ters arising  upon  the  complainant's  petition  for 
allowance  and  direct  the  payment  of  money  out  of 
the  fund  in  the  hands  of  the  receiver,  though  inci- 
dentally to  the  cause,  the  inquiry  zuas  a  collateral 
one,  having  a  distinct  and  independent  character, 
and  received  a  final  decision.  The  distribution  of 
the  fund  for  the  benefit  of  the  bond  holders  may 
continue  in  the  court  for  a  long  time  to  come,  divi- 
dends being  made  from  time  to  time  and  payment 
of  coupons  still  unsatisfied.  The  case  is  a  peculiar 
one,  it  is  true,  but  under  all  the  circumstances,  we 
think  the  proceedings  may  be  regarded  as  so  far 
independent  as  to  make  the  decision  a  final  decree 
for  the  purpose  of  an  appeal." 

In  the  case  of  City  of  Los  Angeles  v.  Los  Angeles 
City  Water  Company,  134  Cal.  121,  which  is  an  api)eal 
from  an  order  settling  the  accounts  o\  a  rcccixer,  the 
court  says,  at  page  123: 

"That  any  party  aggrieved  by  such  order  may 
appeal   to   this  court   therefrom   is,   however,    well 
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settled.  (Estate  of  Welch,  io6  Cal.  427.)  In 
Grant  v.  Superior  Court,  106  Cal.  324,  this  court 
refused  to  prohibit  the  Superior  Court  from  mak- 
ing an  order  fixing  the  compensation  of  a  receiver, 
giving  as  a  reason  therefor  that  if  the  court  should 
order  it  to  be  paid  out  of  the  fund  in  the  receiver's 
hands,  'such  order,  under  whatever  name  it  might 
be  designated,  would  be  a  final  judgment  upon  a 
collateral  matter  arising  out  of  the  action,  and 
would  be  appealable  by  any  party  interested  in  the 
fund/  and  that  as  an  appeal  could  be  taken  from 
such  order,  a  writ  of  prohibition  would  not  lie. 
This  was  a  clear  declaration  that  the  order  was 
appealable,  although  the  time  within  which  the 
appeal  might  be  taken  was  not  then  before  the 
court.  (Citing  Hove  v.  McDonald,  109  U.  S.  150, 
mpra.y 

The  District  Court  of  the  state  of  California,  in  the 
case  of  German-American  Bank  v.  Frank  L.  Eastman 
et  a/.,  filed  on  December  21st,  191 5,  and  reported  in  the 
advanced  sheets  of  the  California  Decisions,  vol.  .  .  .  ; 
in  this  case  the  respondents  moved  to  dismiss  the  appeal 
upon  the  ground  that  the  appeal  was  not  taken  from 
the  final  judgment.     The  court  says: 

"There  are  apparent  exceptions  to  the  rule  relied 
upon  by  respondents  herein,  but  they  arise  out  of 
incidental  or  separate  proceedings  calling  for 
orders  of  the  court  which  are  in  the  nature  of 
judgments,  but  which  are  not  part  of  the  main 
controversy.  Thus  it  has  been  held  that  an  order 
requiring  a  party  to  pay  the  receiver  of  an  insolvent 
corporation  money  held  by  it  as  agent  of  the  in- 
solvent at  the  time  of  the  adjudication  of  insol- 
vency, is  an  order  from  which  an  appeal  may  be 
taken.     The  court  said:     'The  theory  upon  which 
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the  decision  sustains  such  rii^ht  of  appeal  by  such 
a  party  from  such  an  order,  is  that  the  order  is  in 
effect  a  final  jud^inent  a;:^'ainst  him  in  a  collateral 
proceeding-  o-rowino^  out  of  the  action — is  so  far 
independent  of  the  suit  itself  as  to  he  suljstantially 
a  final  decree  for  the  purpose  of  an  a])peal,  although 
there  has  been  no  final  decree  in  the  suit.  (Anglo 
Cal.  Rank  v.  Superior  Court,  153  Cal.  753.) 
*  *  *  Another  exception  to  the  general  rule  is 
found  in  those  cases  where  orders  have  been  made 
refusing  to  allow  the  filing  of  a  complaint  in  inter- 
vention, or  judgment  of  dismissal  has  been  entered 
against  the  intervenors  after  an  order  sustaining  a 
demurrer  to  their  complaint.  It  has  been  held  that 
no  reason  exists  requiring  the  party  claiming  the 
right  of  intervention  to  aw^ait  judgment  between 
the  original  parties  to  the  litigation,  and  there- 
fore that  he  should  be  allowed  an  immediate  appeal. 
The  order  or  judgment  was  considered  to  be  final 
within  the  meaning  of  that  i:)rovision  of  the  code 
which  allows  an  a])peal  from  a  final  judgment. 
(Citing  cases.)'' 

In  the  case  of  Anglo  California  Bank  v.  Sui)erior 
Court,  153  Cal.,  page  y^;^,  the  court  says,  at  page  755: 
'*We  can  see  no  good  answer  to  the  claim  made 
by  defendants  in  their  brief  to  the  effect  that  i)lain- 
tiff  had  the  rig;ht  to  a])peal  from  the  order  com- 
plained of,  and  therefore  the  writ  of  review  was 
improperly  issued.  It  is,  of  course,  not  (lisi)uted 
that  if  a  ])arty  lias  the  right  of  appeal  from  an 
order  made  in  excess  of  jurisdiction,  he  cannot 
have  such  order  reviewed  in  certiorari  proceed- 
ings. Such  is  the  express  ])rovision  of  our  statute 
(Code  Civ.  Proc,  sec.  T068),  and  it  has  been  uni- 
formly so  held  by   this   court.     That   an  order  of 
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the  character  of  the  one  under  consideration  is 
generally  appealable  by  one  affected  thereby  who 
is  a  party  to  the  record  is  practically  conceded  by 
learned  counsel  for  plaintiff,  and  it  must  be  under 
the  decisions  of  this  court.  The  theory  upon  which 
the  decisions  sustain  such  right  of  appeal  by  such 
a  party  from  such  an  order  is  that  the  order  is  in 
effect  a  final  judgment  against  him  in  a  collateral 
proceeding  growing  out  of  the  action — is  so  far 
independent  of  the  suit  itself  as  to  be  substantially 
a  final  decree  for  the  purposes  of  an  appeal,  al- 
though there  has  been  no  final  decree  in  the  suit.'* 

In  Grant  v.  Los  Angeles  etc.  Ry.  Co.,  ii6  Cal.,  page 
71,  at  page  '/2  the  court  said: 

''As  to  the  order  fixing  the  receiver's  compensa- 
tion, while  not  nominally  one  from  which  the 
statute  authorizes  a  direct  appeal,  and  while  it 
sufficiently  appears  that  it  is  not  a  special  order 
made  after  final  judgment,  it  is,  nevertheless,  an 
adjudication  from  which  an  appeal  will  lie.  The 
order  not  only  fixes  compensation  of  the  receiver, 
but  taxes  such  compensation  as  costs  in  the  action 
as  against  all  parties,  and  directs  and  authorizes 
the  receiver  to  apply  towards  its  payment  the  bal- 
ance of  the  fund  remaining  in  his  hands  as  such 
receiver.  Such  an  order,  however  it  may  be  desig- 
nated, is  in  legal  effect  a  final  judgment  upon  a 
collateral  matter  arising  out  of  the  action  and  is 
appealable  by  any  party  interested  in  the  fund." 

So  we  contend  that  the  order  in  the  case  at  bar  was 
a  final  determination  of  a  collateral  matter  arising  in 
the  cause  and  the  action  of  the  court  was  a  final  de- 
termination of  the  rights  of  the  plaintiffs  in  error.  It 
was  a  proceeding  collateral  to  the  main  issue  in  the 
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case  and  one  that  affected  the  rights  of  the  parties,  and 
the  decision  of  the  District  Court  was  a  final  determina- 
tion of  the  matters  hefore  the  court,  and  unless  re- 
viewed by  the  Appellate  Court  and  if  allowed  to  become 
a  final  jud.i^inent,  or  until  the  final  determination  of  the 
action,  would  be  conclusive  upon  the  plaintiffs  in  error 
and  res  ad  judical  a  as  to  the  matters  decided  therein. 
This  proceeding  could  not  be  reviewed  upon  appeal 
from  the  final  decree  in  the  action,  but  would  be  res 
adjiidicata  as  to  the  matters  decided  therein,  and  hence 
it  necessarily  follows  that  such  order  of  the  court  was  a 
final  determination  of  the  issues  between  the  parties 
upon  this  collateral  matter  and  is  in  effect  a  final 
judgment. 

Respectfully  submitted, 

R.   W.    Kkmp   and 
Davis,  Ke:mp  &  Post, 
Attorneys  for  Plaintiffs  in  Error, 
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United  States 

Circuit  Court  of  Appeals 
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Edwin  R.  Crocker,  Louise  E. 
Crooker,  W.  P.  Ellis  and  F.  W. 
Sterling, 

Plaintiffs  in  Error, 
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Elizabeth  Knudsen, 

Defendant  in  Error. 

Brief  of  Defendant  in  Error  Elizabeth  Knudsen  upon  Writ 

of  Error. 

First,  in  response  to  the  first,  fifth,  ninth  and  thir- 
teenth assignments  of  error,  they  beino^  identical,  but 
set  forth  separately  for  different  plaintiffs  in  error, 
defendant  in  error  contends: 

I.  That  the  United  States  District  Court  for  the 
Southern  District  of  California,  Southern  Division,  had 
jurisdiction  of  the  j^ersons  of  the  defendants  and  of  the 
subject  matter  of  said  action. 

(a)  I'ecause  the  necessary  diversity  of  citizenship 
of  the  adverse  j)arties  actually  existed  at  the  date  of 
the  commencement  of  the  action. 
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See  affidavit  of  Elizabeth  Knudsen  in  support  of 
motion  to  amend  her  complaint  [p.  135,  Tr.  of  Rec] ; 
affidavit  of  Robert  L.  Hubbard  in  support  of  motion 
for  leave  to  amend  complaint  [p.  138,  Tr.  of  Reel,  ^^^ 
amendment  to  complaint  fp.  142,  Tr.  of  Rec.].  The 
actual  existence  of  these  jurisdictional  facts  at  the 
time  of  filing  original  complaint  was  sufficient  to  ,2[ive 
the  court  jurisdiction  to  make  the  order,  notwithstand- 
ing such  jurisdictional  facts  were  not  pleaded,  or  were 
pleaded  improperly,  and  notwithstanding  facts  were 
pleaded  which  affirmatively,  but  erroneously,  showed 
that  the  court  had  not  jurisdiction,  and  the  following 
authorities  support  that  jurisdiction,  this  faulty  allega- 
tion of  citizenship  being  discovered  by  plaintiff  and 
corrected  by  amendment,  upon  leave  of  court,  before 
any  of  the  defendants  had  filed  any  plea,  demurrer, 
answer  or  other  response  whatever  to  the  complaint, 
and  while  the  court  still  had  control  of  the  record. 

Mexican  Central  Railway  Company  v.  Duthie,  189 
U.  S.  76,  47  L.  ed.  715,  at  page  716: 

"Duthie  brought  suit  for  the  recovery  of  damages 
for  personal  injuries  in  the  circuit  court  of  the  United, 
States  for  the  western  district  of  Texas  against  the 
Mexican  Central  Railway  Company,  Limited,  and  in 
his  original  complaint  averred  that  he  'resides  in  E) 
Paso,  in  El  Paso  county,  state  of  Texas,  in  the  western 
district  of  said  state,'  and  that  defendant  was  a  citizen 
of  the  state  of  Massachusetts.  The  cause  was  tried 
before  a  jury,  and  resulted  in  a  verdict  and  judgment 
thereon  April  10,  1902.  The  record  shows  'that  no 
further  proceedings  were  had  in  said  cause  after  the 
entry  of  said  judgment  until,  to-wit,  the  17th  day  of 
April,  1902,  on  which  day  plaintiff  filed  his  motion  ask- 
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in^  leave  to  amend  his  petition,'  to  the  effect  'that  leave 
be  granted  him  to  now  amend  his  said  original  and 
first  amended  petition  by  insertino^  therein  the  follow- 
ing: 'Ai:id  is  a  citizen  of  said  state  and  of  the  United 
States  of  America,'  after  the  allegation  made  in  said 
pleading  'that  plaintiff  resides  in  El  Paso,  in  El  Paso 
county,  state  of  Texas/  In  support  of  the  motion  plain- 
tiff* stated  under  oath  'that  he  is  now  and  was  at  the 
date  of  the  filing  of  his  original  petition  herein,  and 
was  on  the  22d  day  of  July,  1901,  the  date  of  his  in- 
juries, a  boJio  fide  citizen  of  the  United  States  of  Ameri- 
ca and  of  the  state  of  Texas.'  The  court  granted  leave 
to  so  amend,  and  defendant  excepted.  Thereupon  de- 
fendant applied  to  the  court  to  certify  to  this  court  the 
question  of  jurisdiction  to  amend,  and  to  retain  the 
jud^ynent  after  siicli  amendment,  and  a  certificate  was 
accordingly  granted. 

'Tf  the  complaint  or  petition  had  remained  as  it  was 
originally  framed,  and  the  case  had  then  been  carried 
to  the  Circuit  Court  of  Appeals,  that  court  would  have 
l)cen  constrained  to  reverse  the  judgment  and  remand 
the  cause  for  a  new  trial,  zvith  leave  to  amend.  Aletcalf 
V.  Watertown,  128  U.  S.  586,  32  L.  ed.  543,  9  Sup.  Ct. 
Rep.  173;  Home  v.  George  H.  Hammond  Co.,  155  U. 
S.  393,  39  L.  ed.  197,  15  Sup.  Ct.  Rep.  167. 

''But  plaintiff*,  discovering  the  defect  in  the  aver- 
ment before  the  case  had  passed  from  the  jurisdiction 
of  the  circuit  court,  ai)plied  and  obtained  leave  to 
amend,  and  made  the  amendment.  So  that  the  only 
question  is  whether  the  circuit  court  had  power  to 
allow  the  amendment. 

'T)y  paragraph  954  of  the  Revised  Statutes  (U.  S. 
Comp.  Stat.  19GI,  p.  697)  it  was  provided  thai  the  trial 
court  mi'^ht  'at  any  time  permit  either  of  the  parties  to 
amend  any  defect  in  the  process  or  i)leadings,  upon  such 
conditions  as  it  shall,  in  its  discretion  and  by  its  rules, 
prescribe;'  and  since  flic  trial  court  in  the  l^rcscnf  case 


-6- 

still  had  control  of  the  record,  it  had  jurisdiction  to  act, 
and  7ve  may  add  that  zve  do  not  perceive  that  there  zuas 
any  abuse  of  discretion  in  permitting  the  amendment 
in  the  circumstances  disclosed.  Mexican  C.  R.  Co.  v. 
Pinkney,  149  U.  S.  201,  37  L.  ed.  702,  13  Sup.  Ct.  Rep. 
859;  The  Tremolo  Patent,  23  Wall.  518,  sub  nom.; 
Tremaine  v.  Hitchcock,  23  L.  ed.  97. 

''If  the  statutes  of  Texas  forbade  such  an  amendment, 
the  lazv  of  the  United  States  must  govern.  Phelps  v. 
Oaks,  117  U.  S.  236,  29  L.  ed.  888,  6  Sup.  Ct.  Rep.  714; 
Southern  P.  Co.  v.  Denton,  146  U.  S.  202,  36  L.  ed.  943, 
13  Sup.  Ct.  Rep.  44/' 

Howard  v.  De  Cordova,   177  U.  S.  614,  44  L. 
ed.  910. 

Continental  Life  Insurance  Company  of  Hartford  v. 
Rhoads,  119  U.  S.  239,  30  L.  ed.  380: 

"If  the  plaintiff  zvas  actually  a  citizen  of  Pennsylvania 
when  the  suit  zvas  begun,  the  record  cannot  be  amended 
here  so  as  to  shozv  that  fact,  but  the  court  belozv  may, 
in  its  discretion,  allozv  it  to  be  done  when  the  case  gets 
back.  Morgan's  Exr.  v.  Gay,  19  Wall.  81  (86  U.  S.'  bk. 
22,  L.  ed.  100) ;  Robertson  v.  Cease,  supra." 

Everhart  v.  Huntsville  Female  College  et  aL,  120 
U.  S.  224,  30  L.  ed.  623 : 

'7/  on  the  return  of  the  case  to  the  circuit  court  it  is 
made  to  appear  that  the  citizenship  necessary  for  the 
jurisdiction  existed  at  the  time  the  suit  was  brought,  it 
will  be  for  that  court  to  determine  zvh ether  an  amend- 
ment of  the  pleadings  ought  to  be  allozved,  so  as  to  cure 
the  present  defects." 

Menard  v.  Gog-gan,  121  U.  S.  253,  30  L.  ed.  914: 
''If  the  necessary  citizenship  actually  existed  at  the 
time  the  suit  zvas  begun,  it  zvill  be  for  the  court  below 


to  determine,  zvhen  the  ease  i^ets  baek,  whether  the 
record  shall  I)e  amended  so  as  to  shozu  that  fact,  and 
tJins  mahe  out  the  jurisdiction.'^ 

Eberly  v.  Moore,  65  U.  S.  157,  16  L.  ed.  612,  at 
pao^e  614: 

''The  jjlaintiffs  object  to  the  authority  of  the  district 
court  to  permit  the  withdrawal  of  ])leas  in  bar,  for  the 
purpose  of  pleading  to  the  jurisdiction ;  that  a  plea  in 
bar  admits  the  jurisdiction  of  the  court,  and  the  ca- 
pacity of  the  plaintiffs  to  sue,  and  that  they  cannot  be 
deprived  of  the  benefit  of  that  admission.  TJie  equitable 
jurisdiction  of  the  courts  of  the  Ignited  States  as  courts 
of  lazv  is  cliiefly  exercised  in  the  amendment  of  plead- 
ings and  proceedings  in  the  court,  and  in  the  supervision 
of  all  tlie  7'arious  steps  in  a  cause,  so  that  the  rules  and 
practice  of  the  court  shall  be  so  administered  and  en- 
forced as  to  prez'cnt  hardship  and  injustice,  and  that 
the  merits  of  tJie  cause  may  be  fairly  tried.  Such  a 
jurisdiction  is  essential  to  and  is  inherent  in  the  or^^a- 
nization  of  courts  of  justice." 

Kennedy  et  al.  v.  Bank  of  the  State  of  Georgia  et  al., 
49  U.  S.  610,  12  L.  ed.  1209,  at  pages  12 18  and  12 19: 

"The  injunction  was  issued  at  the  instance  of  Shultz, 
and  for  his  benefit,  and  no  c|uestion  of  jurisdiction  was 
raised,  but  as  there  Zi'as  no  allcgatior,  in  the  original 
bill  of  ciiizens^iip  of  the  s^tockhoidcrs  of  the  Bank  of 
Georgia,  it  is  supposed  the  proceedings  were  coram  non 
judice. 

"(Jver  the  subject  matter  of  the  suit  and  of  the 
])arties,  the  court  had  jurisdiction,  and  the  amendment 
corrected  an  inadx'erlence,  1)\-  stating  the  [acts  of  citi- 
.zenship  truly. 

"Hut  if  no  amendment  liad  l)ecn  made,  would  the 
orders   and   decrees    in   the   case   bv   the   Circuit    Court 
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have  been  nullities?  That  they  have  been  erroneous, 
and  liable  to  be  reversed,  is  admitted.  In  Skillern's 
Ex'rs  V.  May's  Ex'rs  (6  Cranch.  267)  a  fmal  decree 
had  been  pronounced,  and  by  writ  of  error  removed  to 
the  Supreme  Court,  who  reversed  the  decree,  and  after 
the  cause  was  sent  back  to  the  Circuit  Court,  it  was 
discovered  to  be  a  cause  noi  within  the  jurisdiction  of 
the  court;  but  a  question  arose  whether  in  that  court 
it  could  be  dismissed  for  want  of  jurisdiction  after  the 
Supreme  Court  had  acted  thereon.  The  opinion  of  the 
judges  being  opposed  on  that  question,  it  was  certified 
to  the  Supreme  Court  for  their  decision.  And  this 
court  held  'that  the  Circuit  Court  was  bound  to  carry 
the  decree  into  execution,  although  the  jurisdiction  of 
that  court  be  not  alleged  in  the  pleadings.' 

''llie  judiiwcnts  of  inferior  courts,  technically  so 
called,  are  disregarded,  unless  their  jurisdiction  is 
shown.  Bui  this  is  not  the  character  of  the  Circuit 
Courts  of  tile  United  States.  In  Kempe's  Lessee  v. 
Kennedy  (5  Cranch.  185)  this  court  say:  'The  courts 
of  the  United  States  are  all  of  limited  jurisdiction, 
and  their  proceeding's  are  erroneous  if  the  jurisdiction 
he  not  shown  upon  them.  Judgments  rendered  in  such 
cases  may  certainly  be  reversed,  but  this  court  is  not 
prepared  to  say  that  they  are  absolute  nullities,  which 
may  be  totally  disregarded. 

''And  again  in  the  case  of  McCormick  v.  Sullivan 
(10  Wheat.  199),  in  answer  to  the  argument  that  the 
proceedings  were  void,  where  the  jurisdiction  of  the 
court  zvas  not  shown,  the  court  say  the  argument  'pro- 
ceeds upon  an  incorrect  view  of  the  character  and 
jurisdiction  of  the  inferior  courts  of  the  United  States. 
They  are  all  of  limited  jurisdiction,  but  they  are  not,. 
on  that  account,  inferior  courts,  in  the  technical  sense 
of  those  words,  whose  judgment,  taken  alone,  are  to 
be  disregarded.     //  the  jurisdiction  be  not  alleged  in 
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the  proceedings,  their  judgments  and  decrees  are 
erroneous,  and  may,  upon  a  writ  of  error  or  appeal,  be 
reversed  for  that  cause.  But  they  are  not  absolute 
m  duties.' 

*'From  these  authorities,  it  is  clear  that  the  proceed- 
in,':^\s  in  the  orio-inal  case  are  not  void  for  want  of  an 
allegation  of  citizenship  of  the  stockholders  of  the 
bank.  They  were  erroneous,  and,  had  no  amendment 
been  made,  might  have  been  reversed,  within  five  years 
from  the  final  decree,  by  an  appeal  or  a  bill  of  review. 
But  the  mandate  of  this  court  which  contained  the 
amendment,  as  to  the  citizensliip  of  the  stockholders  of 
the  bank,  ag-reed  to  by  the  counsel,  was  filed  on  the  6th 
of  May,  1830,  in  the  Circuit  Court,  and  it  necessarily 
became  a  part  of  the  record  of  that  court.  This  was 
before  tiie  final  decree  zvas  entered,  and  it  removed  the 
objection  to  the  jurisdiction  of  tlie  court.  After  this, 
the  decree  could  not  have  been  reversed  for  ivant  of 
jurisdiction.  In  the  case  of  Rradstreet  v.  Thomas  (12 
Peters  64)  the  court  held  that  an  averment  of  citizen- 
ship in  a  joinder  in  demurrer,  not  l^eins^  objected  to  at 
the  time,  was  sufficient  to  .^ive  jurisdiction.'' 

The  court  will  observe  that  this  was  a  case  in  which 
an  injunction  issued  at  a  time  when  the  jurisdictional 
fact  was  entirely  wantin,^-,  and  by  a  reading  of  the 
entire  case  it  will  l^e  ol)served  that  the  lapse  of  two 
years  intervened  durino-  which  time  judi^nients,  orders 
and  decrees  were  made  and  the  Supreme  Court  sus- 
tained each  and  every  one  of  them  and  carried  the 
jurisdiction  ])ack  1)\  amendment  as  to  citizenship  to 
sui)port  them  all. 

We  take  the  broad  ground  that  in  courts  ol'  the 
United  States,  no  amendment  which  will  result  in  an 
examination  of   the   merits   of   a   cause   and   reach   the 
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ends  of  justice  will  be  held  to  violate  any  existing  rule 
and  it  is  without  exception  that  these  amendments  have 
been  allowed  at  every  conceivable  sta^e  of  the  litigation 
by  the  authority  and  with  the  sanction  of  the  Supreme 
Court  of  the  United  States.  I  have  searched  diligently 
and  I  have  not  been  able  to  find  a  case  where  the  allow- 
ance of  an  amendment  to  these  ends  has  not  been  sus- 
tained by  the  Supreme  Court. 

Section  948,  U.  S.  Comp.  Stat.  1901,  at  page  695: 
"Any  Circuit  or  District  Court  may  at  any  time,  in 
its  discretion,  and  upon  such  terms  as  it  may  deem 
just,  allow  an  amendment  of  any  process  returnable  to 
or  before  it,  where  the  defect  has  not  prejudiced,  and 
the  amendment  will  not  injure  the  party  against  whom 
such  process  issues." 

Section  954,  U.  S.  Comp.  Stat.  1901,  at  page  696: 
"H^     *     *     and  may  at  any  time  permit  either  of  the 
parties  to  amend  any  defect  in  the  process  or  pleadings, 
upon  such  conditions  as  it  shall,  in  its  discretion,  and 
by  its  rules,  prescribe." 

Hardin  v.  Boyd,  113  U.  S.  760,  28  L.  Ed.  T141,  at 
page  1 143: 

"It  may  be  said,  generally,  that  in  passing  upon  ap- 
plications to  amend,  the  ends  of  justice  should  never 
be  sacrificed  to  mere  form,  or  by  too  rigid  an  adher- 
ence to  technical  rules  of  practice. 

"This  record  does  not  show  that  the  Circuit  Court 
had  jurisdiction  of  the  suit,  which  depends  alone  on  the 
citizenship  of  the  parties, 

"If  the  citizenship  of  the  defendants  was,  in  fact, 
such  at  the  commencement  of  the  suit  as  to  give  the 
Circuit  Court  jurisdiction,  it  will  be  in  the  power  of 
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that  court,  when  the  case  ^ets  back,  to  allow  the  neces- 
sary amendment  to  be  made  and  then  proceed  to  trial/' 

Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Gilliland,  193  Fed. 
Rep.  608,  at  pai^es  609,  610  and  611 : 

''The  plaintiff  in  error  now  asks  that  the  jud^^ment 
of  the  court  below  be  reversed  and  the  case  remanded, 
with  instructions  to  dismiss  the  case  for  want  of  juris- 
diction. Counsel  for  the  defendant  in  error  informs 
the  court  that  the  defendant  in  error  is  now,  and  at  the 
time  of  the  commencement  of  the  action,  was  a  citizen 
and  domiciled  in  and  a  resident  of  the  state  of  New 
York,  and  asks  that  the  cause  be  remanded,  with  leave 
to  amend  the  complaint  and  be  ])ermitted  to  prove  that 
fact.  It  appears  that  plaintiff  in  error  is  now,  and  at 
the  time  of  the  commencement  of  this  action  was,  a  cor- 
poration duly  oroanized  and  existing"  under  the  laws 
of  the  state  of  Kansas,  having  its  principal  office  and 
place  of  business  in  that  state.  Had  the  citizenship  of 
the  defendant  in  error  in  the  state  of  New  York  been 
alleged  in  the  complaint  and  established  by  proof,  there 
7^'ould  Jiave  been  diversity  of  citizensJiip  in  the  parties 
plaintiff  and  defendant,  and  the  Circuit  Court  -would 
Jiave  had  general  jurisdiction  over  the  controversy. 

"The  objection  that  diversity  of  citizenship  was  not 
alleged  in  the  complaint  is  a  defect  that  niay  be  cured 
after  verdict,  by  amendment,  under  the  provisions  of 
section  954  of  the  Revised  Statutes  ( U.  S.  Comp.  v'^t. 
1901,  p.  696).  That  section  i)rovides  that  the  trial 
court  'may  at  any  time  permit  either  of  the  parties  to 
amend  anv  defect  in  the  i)r()ccss  or  i)lea(lings  ui)on  such 
conditions  as  it  shall,  in  its  discretion  and  by  its  rules, 
])rescribe.' 

"The  chief  justice  did  not  say  (in  Mexican  Cent.  Ry. 
Co.  V.  j:)uthie,  1S9  U.  S.  76,  47  L.  Va\.  715)  thai  the 
Circuit  Court  of  Appeals  would  have  l)een  constrained 
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to  set  aside  the  verdict.  The  remanding;  of  the  cause 
for  a  ne7v  trial  with  leave  to  amend  zvould  therefore 
have  been  only  for  the  purpose  of  determining  the  issue 
as  to  the  jurisdiction  of  the  court.  We  ar^  therefore 
of  the  opinion  that  it  is  necessary  to  set  aside  the  verdict 
in  this  case. 

"If  the  general  jurisdiction  of  the  court  did  in  fact 
depend  upon  the  diverse  citizenship  of  the  parties,  and 
the  objections  are  (i)  that  it  was  not  so  alleged  in  the 
complaint  and  (2)  that  neither  the  plaintiff  or  defend- 
ant resided  in  the  district  where  the  action  was  com- 
menced, the.  answer  with  respect  to  the  first  objection 
is  that  the  defect  cannot  be  waived,  but  may  be  cured 
by  amendment.  Continental  Ins.  Co.  v.  Rhoads,  119 
U.  S.  237,  7  Sup.  Ct.  193,  30  L.  Ed.  380;  Halsted  v. 
Buster,  119  U,  vS.  341,  11  Sup.  Ct,  555,  30  L.  Ed.  623; 
King  Bridge  Co.  v.  Otoe  County,  120  U.  S.  225,  226, 
7  Sup.  Ct.  552,,  30  L.  Ed.  623;  Menard  v.  Goggan,  121 
U.  S.  253,  7  Sup.  Ct.  874,  30  L.  Ed.  914;  Fitchburg 
R.  Co.  V.  Nichols,  85  Fed.  869,  29  C.  C.  A.  464;  Grand 
Trunk  Ry.  Co.  v.  Reddick,  160  Fed.  898,  88  C.  C.  A.  80. 

''We  are  therefore  of  the  opinion  that  the  court  be- 
low should  be  directed  that  the  plaintiff  be  allowed  to 
amend  her  complaint  in  accordance  with  the  facts,  and 
that  the  defendant  be  given  an  opportunity  to  meet  the 
new  issue  thus  raised,  and  have  it  determined  accord- 
ing to  law.  If  upon  such  determination,  it  be  found 
that  there  is  diverse  citizenship  between  the  parties,  a 
judgment  will  be  re-entered  upon  the  verdict  accord- 
ingly.'' 

Great  Southern  Fire  Proof  Hotel  Co.  v.  Jones,  177 
U.  S.  457.  44  L.  Ed.  842,  at  page  845 : 

'^Another  question  as  to  jurisdiction  arises  on  the 
record.  The  citizenship  of  the  members  of  the  several 
partnerships   that  are  named  as   defendants   does  not 
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appear  from  the  pleadini^s  or  otherwise.  An  allegation 
as  to  the  state  in  which  those  firms  were  doing  business 
is  not  sufficient  to  show  the  citizenship  of  the  individual 
partners.-  The  relief  sought  is  the  marshaling  of  all 
the  lien  debts  on  the  hotel  and  the  opera  house  of  the 
Great  Southern  Fire  Proof  Hotel  Company,  the  sale  of 
the  property,  and  the  distribution  of  the  proceeds  among 
the  parties  according  to  their  respective  rights.  As  no 
allusion  was  made  to  this  latter  at  the  argument  before 
us,  we  do  not  now  express  any  opinion  upon  the  ques- 
tion whether  the ,  citizenship  of  the  individuals  com- 
posing ,th^  defendant  partnerships  doing  business  in 
Ohio  is  material  to  the  jurisdiction  of  the  Circuit 
Court.  We  leave  that  to  be  determined  by  the  court 
below,  if  an  application  be  made  to  amend  the  pleadings 
as  to  the  citizenship  of  the  parties. 

''Under  the  circumstances,  the  plaintiffs  should  be 
allowed,  upon  application,  to  amend  the  bill  upon  the 
subject  of  the  citizenship  of  the  parties.  If  the  amend- 
ment shozi's  a  case  linthin  the  jurisdiction  of  the  Circuit 
Court,  the  parties  should  be  permitted  to  proceed  to  a 
final  hearing^/' 

Maddox  et  al.  v.  Thorn,  fx)  Fed.  Rep.  217,  at  pages 
218,  219  and  220: 

"There  remains  to  be  considered  the  first  assignment 
of  error,  which  has  been  earnestly  pressed  on  our  atten- 
tion in  the  oral  argument,  and  in  the  printed  brief  sub- 
mitted on  Ijehalf  of  plaintiffs  in  error.     It  is  that: 

'*  'The  trial  court  erred  in  allowing  the  i)laintiff*  to 
amend  his  petition  in  this  cause  so  as  to  show  diverse 
citizenship  of  the  parties,  plaintiff'  and  defendants,  after 
the  court,  had,  from  the  bench,  rendered  his  judgment 
herein,  and  after  defendants  had  moved  to  arrest  said 
judgment,  because  there  was  no  allegation  and  no  proof 
of  diverse  citizenship  o\  tlie  i)nrties,  nnd  the  cotu't  had 
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no  jurisdiction  over  the  case,  and  because  to  allow  an 
amendment  at  that  time,  and  hear  testimony  upon  a 
new  issue,  was,  in  effect,  to  compel  defendants  to  de- 
fend a  new  suit,  without  notice  or  time  for  preparation, 
as  appears  from  defendants'  bill  of  exception  No.  i.' 

"Appellants  stand  on  the  proposition  that  after  the 
judge  had  announced  what  his  decision  was,  and  what 
the  judgment  of  the  court  would  be  (for  it  was  not  yet 
entered),  the  court  could  not,  under  any  circumstances, 
permit  the  defect  in  the  record  to  be  cured  without 
awarding  a  new  trial.  Without  reviewing  the  authori- 
ties (which  are  very  numerous)  on  the  subject  of  the 
trial  judge's  discretion  to  allow  amendments  of  sub- 
stance,  pending  a  trial,  without  vacating  the  submission, 
we  are  of  opinion  that  the  provision  of  the  statute 
which  say  any  court  of  the  United  States  'may  at  any 
time  permit  either  of  the  parties  to  amend  any  defect 
in  the  process  or  pleadings  upon  such  conditions  as  if 
shall  in  its  discretion,  or  by  its  rules,  prescribe/  is  broad 
enough  to  warrant  the  action  of  the  trial  judge  in 
allowing  the  amendment  on  terms,  and  subject  to  re- 
view. The  amendment  offered  was  one  of  vital  sub- 
stance. The  matter  of  it  is  generally  susceptible  of 
ready  and  abundant  proof,  and  hence,  in  practice,  it  is 
most  generally  not  contested, — is  virtually  admitted 
when  properly  pleaded.  It  is,  however,  necessary  to  be 
proved,  unless  so  virtually  admitted,  when  it  is  put  in 
issue  by  proper  pleading.  It  is  not  now  material  to 
inquire  what  character  or  amount  of  proof  on  that 
subject  is  prima  facie  sufficient.  The  pleading  having 
been  sworn  to  by  the  plaintiff's  counsel,  who  was  still 
present  in  court,  to  be  cross-examined  if  the  defendants 
so  desired,  and  nothing  then  shown  by  the  defendants, 
or  yet  shown  by  them,  to  indicate  that  the  discretion 
was  improvidently  exercised,  we  are  of  opinion  that 
this  assignment  of  error  is  not  well  taken." 
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Bradstreet  v.  Thomas,  ^^-j  U.  S.  62,  9  L.  Ed.  999,  at 
pa^es  looi  and  1002: 

"A  motion  has  been  made  by  the  defendant  in  error 
to  dismiss  this  case  upon  the  i^round  that  the  averment 
necessary  to  i?;ive  jurisdiction  to  the  courts  of  the 
United  States  do  not  appear  in  the  record.  The  de- 
cisions which  have  heretofore  been  made  on  this  sub- 
ject render  it  proper  that  the  circumstances  under  which 
this  motion  comes  before  the  court  should  be  stated. 

'*A  writ  of  right  was  brouoht  in  the  District  Court 
for  the  Northern  District  of  New  York,  to  recover 
certain  lands  situated  in  the  state  of  New'  York.  The 
demandant,  in  her  declaration,  avers  that  she  is  an 
alien,  and  a  subject  of  the  king  of  the  United  Kinoxlom 
of  Great  Britain  and  Ireland;  hut  does  not  aver  that 
the  tenant  is  a  eitizen  of  the  state  of  New  York,  or  of 
any  other  state  of  the  United  States.  The  suit  was 
brought  to  January  term,  1825,  at  which  term  the  ten- 
ant appeared,  and  prayed  leave  to  imparle  until  the  next 
term;  'saving  all  objections  as  well  to  the  jurisdiction 
of  the  court  as  to  the  writ  and  count.' 

"The  case  was  continued  from  term  to  term,  until 
August  term,  1S26,  wdien  the  tenant  put  in  the  usual 
plea  to  the  first  count,  and  demurred  to  the  second  and 
third,  setting  down  special  causes  of  demurrer.  The 
demandant  joined  in  the  mise  on  the  plea,  and  joined 
in  the  demurrer;  and,  in  her  joinder  in  demurrer,  she 
averred  that  the  citizenshi])  in  the  counts  was  not  one 
of  the  causes  of  demurrer  assigned  by  the  tenant.  The 
demurrers  were  decided  against  the  demandant  at 
August  term,  i(S27,  and  further  ])rocee(lings  were  had 
which  it  is  unnecessary  to  state  here,  and  the  case  con- 
tinued until  August  term,  1S31,  when  the  defendant 
nK>ve(l  the  court  to  dismiss  the  suit  for  want  of  juris- 
diction, assigning  as  the  foundation  oi  this  motion  the 
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want  of  an  averment  of  the  pecuniary  value  of  the  lands 
demanded  in  the  counts  filed  by  the  demandant. 

''The  court  sustained  the  motion  and  dismissed  the 
suit.  But  at  that  time  no  objection  to  the  jurisdiction 
was  made  on  account  of  the  omission  to  aver  the  citi- 
zenship of  the  tenant. 

"In  1832  this  dismissal  of  the  suit  was  brought  be- 
fore the  Supreme  Court,  and  a  rule  laid  on  the  District 
Court  to  show  cause  why  the  case  should  not  be  re- 
instated in  that  court;  and  at  January  term,  1833,  a 
pre-emptory  mandamus  was  issued  by  this  court,  com- 
manding the  District  Court  to  reinstate  the  suit,  and 
'to  proceed  to  try  and  adjudc^e  according  to  the  lazv  and 
ri^^ht  of  the  case,  the  said  writ  of  right  and  the  mise 
therein  joined.'  TIic  mandamus  zvas  obeyed  and  the 
cause  reinstated,  and  the  mise  tried  and  found  against 
the  demandant,  and  judgment  entered  against  her  at 
November  term,  1837.  The  case  is  now  before  us  upon 
a  writ  of  error  on  this  judgment;  and  a  motion  is  made 
to  dismiss  the  case,  upon  the  g^roiind  that  neither  the 
District  Court  nor  this  court  could  have  jurisdiction  of 
the  suit,  because  the  demandant  is  an  alien,  and  there  is 
no  averment  that  the  tenant  was  a  citizcTi  of  Nezv  York. 

"The  above  statement  of  the  proceedings  makes  it 
evident  that  the  dismissal  of  the  suit  upon  this  ground 
at  this  time  would  be  a  surprise  upon  the  demandant, 
who  has  been  prosecuting  the  suit  for  many  years; 
most  probably  under  the  impression  that  the  averment 
of  citizenship  contained  in  her  joinder  in  demurrer  was 
considered  by  this  court  and  by  the  District  Court  to  be 
a  sufUcient  compliance  zmth  the  rules  of  pleading  estab- 
lished by  the  decisions  of  this  court,  for  the  averment 
in  question  was  received  in  the  District  Court  without 
objection;  and,  indeed,  would  seem  to  have  been  re- 
garded as  sufficient  by  that  court;  because  when  the 
suit   was   dismissed  there,   upon   the  ground   that  the 
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counts  did  not  contain  pro])er  averments  to  ^ive  juris- 
diction, no  notice  was  taken  of  the  want  of  this  aver- 
ment in  the  counts,  nor  any  objection  to  the  place  where 
it  had  been  inserted  in  the  pleadings,  and  when  the  case 
was  brouoht  before  this  court,  on  the  application  for 
the  mandamus,  the  fault  in  the  pleadings  now  charged 
was  not  noticed  by  the  court  in  the  opinion  delivered, 
and  does  not  appear  to  have  been  brought  to  their  atten- 
tion by  the  counsel  for  the  tenant.      (7  Peters  634.) 
The  demandant  might,  therefore,  reasonably  have  sup- 
posed that  the  court  deemed   the  averment   sufficient, 
because  certainly  the  mandamus  would  not  have  been 
issued,  commanding  the  District  Court  to  reinstate  the 
case,  and  proceed  to  try  it,  unless  this  court  had  been 
of  the  opinion  that  a  sufficient  cause  was  presented  by 
the  pleadings  to  give  jurisdiction  to  the  District  Court. 
'The  motion  is  therefore  overruled." 

We  add  the  deduction  of  the  principle  by  text  writers 
as  follows: 

I  Enc.  PL  &  Pr.  on  pages  510,  511  and  512: 

"A  federal  statute  provides  for  the  amendment  of 
defects  in  pleadings  and  proceedings  in  civil  actions. 
And  another  provision  declares  in  substance  that  the 
practice  at  law  in  the  federal  courts  shall  conform  to 
the  practice  of  the  state  in  which  the  court  is  held. 
Where  the  state  statute  allows  amendments  at  any  state 
of  the  case  as  a  matter  of  right,  the  federal  court  will 
not  exercise  a  discretion  to  deny  the  amendment. 

"Defective  averments  as  to  the  residence  of  the 
parties  are  amendable;  and  under  the  authority  to 
amend  1;y  inserting  other  allegations  material  to  the 
case,'  it  has  been  held  ihat  a  i)l.'nniilT  ina\-  be  allowed 
to  amend  his  complaint  by  inserting  allegations  proper 
to  obviate  an  objection  that  the  court  has  no  jurisdiction 
of  the  cause  of  action. 
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''In  the  federal  courts,  the  want  of  an  averment  of 
diverse  citizenship  of  the  parties  may  be  suppHed  by 
amendment,  and  the  plaintiff  may  amend  his  'declaration 
to  show  that  he  was  an  alien  when  the  action  was 
broug"ht  instead  of  a  citizen  as  alleged.  Such  amend- 
ments have  been  allowed  after  a  demurrer  sustained, 
pending  a  motion  in  arrest  of  judgment  on  account  of 
the  defect,  and  have  been  sanctioned  by  the  Supreme 
Court  even  where  the  judgment  below  has  been  re- 
versed because  the  record  lacked  the  proper  jurisdic- 
tional averments." 

I  Enc.  PL  &  Pr.  on  pag-e  599 : 

''In  some  jurisdictions  it  is  the  declared  policy  of  the 
court  always  to  allow  amendments  of  the  pleadinp;s  on 
the  trial  upon  just  terms  when  they  are  found  to  be  so 
defective  that  the  real  subject  of  dispute  cannot  other- 
wise be  determined.  And  the  exercise  of  discretion  by 
the  trial  court  is  rarely  disturbed  where  the  application 
to  amend  is  granted." 

Lee  V.  Murphy,  119  Cal.  364,  51  Pac.  550: 

''Considerable  space  is  given  in  the  record  and  in 
briefs  of  counsel  as  to  the  alleged  error  of  the  court  in 
allowing  plaintiff  to  amend  her  complaint  after  having 
gone  to  trial  and  submitted  the  case  for  decision.  One 
of  the  amendments  allowed  was  to  the  effect  that  the 
money  loaned  to  Murphy  was  the  purchase  money  paid 
for  the  land  mortgaged.  Defendant  moved  to  strike 
this  amended  complaint  from  the  files,  and  to  vacate  and 
set  aside  the  order  granting  plaintiff  leave  to  amend, 
which  motion  was  denied,  and  defendant  excepted. 
The  power  given  under  section  473,  Code  Civ.  Proc, 
to  allow  amendments  in  the  interest  of  justice,  is  uni- 
formly held  to  he  within  the  discretion  of  tJie  trial  court; 
and  it  has  been  frequently  held  that  this  court  will  not 
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disturb  the  action  of  the  trial  court  except  ivhere  an 
abuse  of  that  discretion  is  shouii.  It  is  unusual  to  find 
it  necessary  to  amend  the  complaint  after  a  case  has 
been  submitted;  but  I  find  no  limitation  as  to  the  time 
i)efore  judgment  entered  when  the  power  of  the  court 
ceases,  and  even  after  judgment  it  may  be  exercised  for 
the  relief  of  a  party  zvhere  the  judgment  results  from 
mistake,  inadvertence,  surprise  or  excusable  neglect." 

Southworth  v.  Resing,  3  Cal.  377,  at  page  378: 
"And  as  a  matter  of  practice,  it  is  safest  to  award 
an  arrest,  even  in  cases  of  doul)t,  because  the  defendant 
is  protected  by  the  undertaking  of  the  plaintiff,  which 
the  law  requires  to  that  effect,  while  on  the  other  hand, 
frauds  are  proverbially  concocted  zmth  so  much  artful- 
ness and  ingenuity  as  render  them  at  all  times  difReult 
to  be  exposed:  and  when  such  a  case  actually  exists,  the 
plainti/1'  is  remediless,  without  the  process  of  arrest. 
W  different  rule  zvonld  almost,  if  not  certainly,  destroy 
its  efiiciency  as  a  legal  remedy/' 

Counsel  for  defendants  have  overlooked  the  fact  that 
the  United  States  Supreme  Court  has  drawn  a  clear 
cind  substantial  distinction  between  decisions  where  the 
District  Court  is  without  jurisdiction  for  an  entire 
want  of  facts  to  constitute  a  cause  of  action  which 
would  deprice  it  of  jurisdiction  and  decisions  where  for 
the  want  of  an  allegation  of  citizenshi])  it  is  without 
jurisdiction.  In  the  former  case,  it  is  of  far  greater 
importance  and  the  question  of  relation  to  the  com- 
mencement of  the  action  is  not  at  all  as  clear  as  is  the 
case  when,  as  the  cases  repeatedly  reiterate:  "The  jur- 
isdiction depends  alone  upon  dii'crsify  of  cifi::cnship/' 
The  court  will  observe  that  this  distinction  is  constantly 
held  before  the  mind  and  that  the  omission  to  allege 


—20— 

proper  citizenship  is  such  an  omission  of  jurisdictional 
fact  as  calls  for  the  liberal  allowance  of  amendments. 

Maddox  ct  al.  v.  Thorn,  60  Cal.  App.  217,  218  and 
219: 

"Where  the  trial  court  allowed  plaintiff  to  amend  his 
petition  so  as  to  show  diverse  citizenship/' 

And  the  court  say : 

"The  matter  of  it  is  generally  susceptible  of  ready 
and  abundant  proof,  and  hence,  in  practice,  it  most 
generally  is  not  contested, — is  virtually  admitted  when 
properly  pleaded/' 

(b)  Said  amendment  related  back  to  the  filing  of 
the  original  complaint,  being  an  amendment  to  the  orig- 
inal complaint. 

Birdsall  v.  Per  ego,  5  Blatchf.  (U.  S.)  251: 
"In  the  federal  courts  it  is  proper  in  an  amended 
declaration  to  state  the  citizenship  of  the  parties  in  the 
present  tense,  without  stating  such  citizenship  as  exist- 
ing at  the  time  of  the  commencement  of  the  suit,  be- 
cause the  amendment  relates  hack.'' 

I  Inc.  PI.  &  Pr.  at  page  621 : 

"When  an  amendment  has  been  properly  made  and 
is  for  the  same  cause  of  action,  the  amended  pleading 
is  regarded  as  a  continuation  of  the  original  pleading 
and  takes  effect  as  of  the  date  when  the  latter  (the 
original  pleading)  was  filed." 

Fleenor  v.  Taggart,  116  Ind.  189: 

"Where  a  judgment  is  reversed  on  appeal,  a  proper 
amendment  filed  after  remand  to  the  trial  court  relates 
to  the  commencement  of  the  sviit." 
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Fling  V.  Trafton,  13  Ale.  295: 

*'Where  the  name  of  one  of  two  defendants  was 
stricken  out  by  permission  of  the  court  on  motion  of 
the  plaintiff  and  with  the  assent  of  the  only  defendant 
appearing  in  defense,  the  action  stood  as  if  it  had  been 
originally  brought  against  the  only  remaining  defend- 
ant, and  a  writ  of  review  was  properly  brought  in  the 
name  of  the  latter  alone." 

Cooke  V.  Cooke,  43  Md.  522 : 

**A  suit  upon  the  causes  of  action  set  forth  in  the 
amendment,  provided  it  be  not  entirely  new,  will  be 
considered  as  pending  from  the  beginning  as  regards  an 
intervening  fraudulent  conveyance  made  by  the  defend- 
ant." 

Link  V.  Jarvis,  33  Pac.  at  207: 

''Besides,  an  aviended  complaint  relates  hack  to  the 
commencement  of  the  action,  if  a  nezu  cause  of  action  is 
not  pleaded,  and  new  parties  are  not  brought  in." 

Barber  v.  Reynolds,  t^^  Cal.  497,  at  page  500. 

White  V.  Soto  et  al,  82  Cal.  654,  23  Pac.  211 : 
*'The  amended  complaint  was  filed  on  July  22,  1885, 
but,  as  it  was  based  upon  the  same  cause  of  action, 
it  related  back  to  the  date  upon  zchich  the  original  com- 
plaint Zi/as  filed." 

Preston  v.  Culbertson,  58  Cal.  198,  at  page  208: 
''The  amended  complaint  does  not  allege  a  cause  of 
action  against  any  new  party;  it  relates  to  the  com- 
mencement of  the  contest." 

Easton  V.  O'lvcillv,  r)3  Cal.  305,  at  page  308: 
'*  'The  amended   compkiint   supersedes   the   original, 
but  there  is  no  dismissal  of  the  action.     It  simply  takes 
the  place  of  the  other.     No  new  or  different  action  is 
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commenced,  and  no  new  cause  of  action  is  introduced. 
There  is  no  change  in  the  identity  of  the  cause  of 
action.  That  is  the  same  as  hefore,  and  the  commence- 
ment of  the  action  dates  from  the  filing  of  the  original 
complaint  and  the  issuing  of  summons  thereon.'  " 

Lorenzana  v.  Camarillo,  45  Cal.  125,  at  page  128: 
"The  defense  of  the  Statute  of  Limitations  must  fail, 
inasmuch  as  it  points  to  the  time  of  fihng  the  amended 
and  not  the  original  complaint  as  the  period  of  time  at 
which  the  statute  is  claimed  to  have  barred  the  plain- 
tiff/' 

Marshalltown  Stone  Co.  v.  Louis  Brach  Const.  Co., 
125  Fed.  Rep.  at  page  748: 

'^Defendants  demur  to  this  count  of  the  petition  for 
the  same  reason  as  they  demurred  to  the  first  count; 
and  they  seek  to  make  the  point  that  the  action  was  not 
brought  within  six  months  from  the  15th  of  April, 
1902,  because  on  December  5,  1902,  the  plaintiff  filed 
an  amended  and  substituted  petition.  The  defendants 
insist  that  this  amended  and  substituted  petition  was 
the  bringing  of  a  new  action.  But  from  the  original 
petition  it  will  be  seen  that  plaintiff  makes  complaint 
of  the  grievances  as  in  its  amended  and  substituted 
petition.  The  occasion  for  filing  the  amended  and 
substituted  petition  was  to  correct  some  omissions  in  the 
exhibits,  and  with  more  certainty  state  the  cause  of 
action.  This  being  so,  the  action  should  be  regarded 
as  commenced  zvhen  the  original  notice  therefor  was 
given  to  the  sheriff  for  service.  The  demurrer  of  both 
defendants  will  be  overruled." 

Middlesex  Bk.  Co.  v.  Smith,  83  Fed.  Rep.  133; 
Southern  Pacific  M.  Co.  v.  Superior  Court,  14 
Cal.  App.  240,  at  page  241. 
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To  the  strength  of  the  foregoing  cases,  we  beg  to 
reiterate  that  all  the  cases  cited  under  the  first  proposi- 
tion should  be  added  hereto  for  the  plain  reason  that 
they  and  all  of  them  carried  the  effect  of  the  amend- 
ment ])ack  to  the  commencement  and  to  the  filing  of 
the  original  complaint. 

(c)  The  allegation  of  citizenship  in  the  amendment 
in  the  present  tense  was  sufficient  and  proper,  and, 
coupled  with  the  affidavits  and  motion  for  leave  to 
amend,  all  of  which  are  a  part  of  the  record,  show  the 
necessary  diverse  citizenship  to  have  existed  at  the 
time  of  the  filing  of  the  original  complaint. 

Birdsall  v.  Perego,  5  Blatchf.  251 : 

*Tn  the  federal  courts  it  is  proper  in  an  amended 
declaration  to  state  the  citizenship  of  the  parties  in  the 
present  tense,  without  stating  such  citizenship  as  exist- 
ing at  the  time  of  the  commencement  of  the  suit,  be- 
cause the  amendment  relates  baek. 

"The  declaration,  which  was  an  amended  one,  set  out 
that  the  plaintiff  'is  a  citizen  of  the  state  of  Indiana' 
snd  that  the  defendant  *is  a  citizen  of  the  state  of  New 
York.' 

''But,  it  is  insisted  on  the  part  of  the  defendant,  that 
the  declaration  is  bad  in  substance,  because  it  states 
the  citizenship  of  the  parties  in  the  present  tense,  in- 
stead of  stating  said  citizenship  as  existing  at  the  time 
of  the  commencement  of  the  suit,  it  being  insisted  that 
this  allegation  of  the  amended  declaration  related  to 
the  date  of  the  filing  of  that  declaration,  and  not  to  the 
time  of  the  commencement  of  the  suit.  The  objection 
must  be  overruled.'' 
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Mexican  Central  Railway  Company  v.  Duthie,  189 
U.  S.  74,  47  L.  Ed.  715,  at  pa^e  716: 

'*The  record  shows  'that  no  further  proceedings  were 
had  in  said  cause  after  entry  of  said  judgment  until, 
to-wit,  the  17th  day  of  April,  1902,  on  which  day  plain- 
tiff filed  his  motion  asking  leave  to  amend  his  petition/ 
to  the  effect  'that  leave  be  granted  him  to  now  amend 
his  said  original  and  first  amended  petition  by  inserting 
therein  the  following:  'And  is  a  citizen  of  said  state 
and  of  the  United  States  of  America,'  after  the  allega- 
tion made  in  said  pleading  'that  plaintiff  resides  in  El 
Paso,  in  El  Paso  county,  state  of  Texas/  " 

(d)  The  court  had  the  right  to  look  at  the  whole 
record,  the  complaint  as  well  as  the  affidavits,  in  passing 
upon  the  application  for  the  order  of  arrest,  or  on  a 
motion  to  vacate  the  same,  and  this,  too,  at  the  time 
of  hearing  the  motion* 

McBride  v.  Langan,  10  N.  Y.  Supp.,  18  Civ.  Proc. 
R.  201 : 

"Where  the  complaint  in  an  action  for  goods  sold 
alleges,  in  the  language  of  Code  Civ.  Proc.  549,  Sub.  4, 
providing  for  arrest  in  civil  cases,  that  the  defendants 
were  'guilty  of  a  fraud  in  contracting  or  incurring  the 
liability/  it  may  be  amended  so  as  to  state  the  facts 
constituting  the  fraud/' 

Blakelee  v.  Pjuchanan,  44  How.  Prac.  97: 
"When  the  judge  who  grants  an  order  of  arrest 
becomes  judicially  satisfied,  from  the  allegations  con- 
tained in  the  complaint  and  afRdavit,  that  a  cause  of 
action  exists,  and  that  it  is  not  one  of  a  trivial  char- 
acter, and  it  cannot  be  said  from  the  proof  presented 
upon  the  notice  to  vacate  the  order  of  arrest  that  the 
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discretion  of  the  judoe  was  erroneously  exercised,  the 
motion  to  vacate  will  be  denied." 

Chapman  v.  H.  D.  Mercantile  Co.,  53  Pac.  778: 
*'The  defendant  stated  in  his  motion  to  vacate  the 
order  of  arrest  that  the  papers  in  this  cause  will  be 
used  in  evidence  on  the  hearing-  of  this  motion.  Upon 
the  hearin^Q^  of  the  motion  all  the  papers  and  files  of 
the  case,  if  competent,  were  proper  for  the  considera- 
tion of  the  court.  The  amended  affidavit  became  one 
of  the  papers  in  the  case  when  filed,  and  was  proper 
evidence  for  consideration,  on  the  hearing  of  the  mo- 
tion, as  one  of  the  papers  in  the  case." 

In  Mansfield,  C.  &  L.  :sL  R.  Co.  v.  Swan,  in  U.  S. 
379,  and  cases  therein  embraced  and  cited,  the  court 
w^ll  observe  that  the  United  States  Supreme  Court,  in 
harmony  with  the  cases  cited  in  this  brief,  uses  this 
language,  ''the  difference  of  citizenship  on  which  the 
right  of  removal  depends  must  have  existed  at  the  time 
ivhen  the  suit  i^'as  begun/'  and  that  the  necessary  citi- 
zenship must  affirmatively  appear  from  the  pleadings  or 
elsezvhere  in  the  record. 

The  same  is  true  of  King  Iron  Bridge  and  Mfg.  Co. 
V.  County  of  Otoe,  120  U.  S.  225:     ''From  the  record.'' 

And  in  Parker  v.  Ormsby,  141  U.  S.  at  page  83: 
''Upon  the  record," 

And  it  is  a  rule  without  exception  that  if  the  juris- 
dictional fact  of  citizenship  appears  ///  a//y  part  of  the 
record  while  the  District  Court  has  control  of  that 
record,  it  is  sufficient. 
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Denny  v.  Pironi  &  Slatri,  141  U.  S.  121,  35  L.  Ed. 
657,  at  page  658: 

'*It  has  been  repeatedly  held  that  it  was  not  neces- 
sary for  the  averment  to  appear  in  the  pleadings,  but 
that  the  statute  was  complied  with  if  it  appeared  in  any 
part  of  the  record." 

Mexican  Central  Railw^ay  Co.  v.  Duthie,  189  U.  S. 
76,  47  L.  Ed.  715,  at  page  717  • 

"And  since  the  trial  court  in  the  present  case  still  had 
control  of  the  record  it  had  jurisdiction  to  act,  etc." 

Kennedy  et  al.  v.  The  Bank  of  the  State  of  Georgia, 
49  U.  S.  586,  12  L.  Ed.  1209,  at  page  12 19: 

"But  the  mandate  of  this  court  which  contained  the 
amendment  as  to  the  citizenship  of  the  stockholders  of 
the  bank,     *     *     *     ^^5  f^jg^j  q^  ^j^^  5^j-^  ^^y  q£  May, 

1830,  in  the  Circuit  Court,  and  it  necessarily  became  a 
part  of  the  record  of  that  court.  This  was  before  the 
final  decree  was  entered  and  it  removed  the  objection 
to  the  jurisdiction  of  the  court.  After  this,  the  decree 
could  not  have  been  reversed  for  want  of  jurisdiction.'' 

Hanson  v.  Langan,  16  N.  Y.  Supp.  383: 
"Where  the  complaint  states  a  sufficient  cause  of 
action  on  contract,  and  the  affidavit  filed  with  it  states 
in  detail  the  facts  constituting  the  fraud,  the  order  of 
arrest  should  not  be  vacated  without  first  giving  plain- 
tiff an  opportunity  to  amend  his  complaint." 

It  is  pertinent  in  this  connection  to  call  the  court's 
attention  to  the  amended  notices  of  motions  to  vacate 
the  order  of  arrest  made  by  plaintiffs  in  error  in  the 
District  Court,  and  to  the  language  there  used:  "Said 
motion  wnll  be  based  upon  this  notice  of  motion,  and 
upon  the  records,  Hies  and  pleadings  in  said  action,'* 
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See  paragTaph  IV  of  each  of  the  amended  notices  of 
motions  for  an  order  vacatino^  order  of  arrest  [pp.  153, 
155,  158  and  160,  Tr.  of  Rec.  |  ;  also  see  paragraph  III 
of  notices  of  m»otion  to  vacate  order  of  arrest  fpp.  143, 
147,  149  and  151,  Tr.  of  Rec]  where  same  language  is 
used. 

It  will  be  noted  that  the  statement  of  plaintiffs  in 
error  that  "we  are  making  this  motion  under  section 
503,  upon  the  papers  on  which  the  order  of  arrest  was 
made"  (first  three  lines  of  paragraph  two,  page  36, 
brief  of  plaintiffs  in  error),  is  incorrect. 

We  cite  the  following  additional  cases: 

Pitts..  Cinn.  and  St.  Louis  Ry.  Co.  v.  Ramsey, 
22  Wall.  322,  22  L.  Ed.  823,  at  page  824  (sec- 
ond paragraph)  ; 
Ex  parte  Smith,  4  Otto  455,  24  L.  Ed.  165,  at 

page  166  (third  paragraph) ; 
Bridges  v.  Sperry,  5  Otto  401,  24  L.  Ed.  390 
(Second  paragraph). 

Robertson  v.  Cease,  7  Otto  646,  24  L.  Ed.  1057,  at 
page  1058: 

''It  is  the  settled  doctrine  of  this  court  that,  in  cases 
where  the  jurisdiction  of  the  federal  courts  depends 
upon  the  citizenship  of  the  parties,  the  facts,  essential 
to  support  that  jurisdiction,  must  appear  somewJiere  in 
the  record.  Said  the  present  chief  justice,  in  R.  Co.  v. 
Ramsey,  22  Wall.  322,  22  L.  Ed.  ^^2;}^ :  'They  need  not 
necessarily,  however,  be  averred  in  the  pleadings.  It 
is  suflicient  if  they  are,  ///  sodic  forui,  affiniiatircly 
shozcji  by  the  record.^' 
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Gordon  v.  Third  National  Bank,  144  U.  S.  97,  36 
L.  Ed.  360,  at  page  362 : 

''The  question  of  jurisdiction  is  raised  for  the  first 
time  in  this  court,  and  as  we  are  of  opinion  that  the 
diverse  citizenship  of  the  parties  appears  affirmatively 
and  with  sufficient  distinctness  from  the  record,  of 
which  the  summons  forms  a  part,  we  must  decline  to 
reverse  the  judgment  on  this  ground,  although  greater 
care  should  have  been  exercised  by  the  plaintiff  in  the 
averments  upon  that  subject." 

Ex  parte  Cohen,  6  Cal.  320  (last  paragraph  on 
page). 

Second.  In  response  to  the  second,  sixth,  tenth  and 
fourteenth  assignments  of  error,  they  being  identical, 
but  set  forth  separately  for  different  plaintiffs  in  error, 
defendant  in  error  contends: 

I.  The  diversity  of  citizenship  necessary  to  give  the 
court  jurisdiction  of  the  parties  need  not  he  made  to 
appear  in  or  by  the  affidavits  upon  which  the  order  of 
arrest  is  based. 

Cooper  V.  Dungler,  Fed.  Cas.  No.  3,192,  4  McLean 

(U.  S.  1847)  257: 

"An  affidavit  to  hold  to  bail  in  a  suit  in  the  Circuit 
Court  of  the  United  States  need  not  state  that  the  plain- 
tiff is  a  citizen  of  a  state  other  than  that  in  zvhich  the 
suit  is  brought  or  an  alien/' 

United  States  v.  Walsh,  Fed.  Cas.  No.  16,635,  i  Abb. 
(U.  S.)  66,  Deady28i: 

"Where  the  cause  of  action  and  arrest  are  identical, 
a  verified  complaint  is  a  sufficient  affidavit  upon  which 
to  allow  an  order  of  arrest.'' 
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Crandall  v.  Bryan,  15  How.  Prac.  48: 

"There  is  no  necessity  that  the  papers  presented  as 
the  basis  of  an  appHcation  for  an  order  of  arrest  on  the 
g-round  of  fraud  should  make  out  every  fact  entering 
into  the  fraud  by  evidence  which  would  be  competent 
to  establish  it  on  affirmative  recovery." 

Hanson  v.  Langan,  9  N.  Y.  Supp.  625. 

Hanson  v.  Langan,  16  N.  Y.  Supp.  383: 
"Where  the  complaint  states  a  sufficient  cause  of 
action  on  contract,  and  the  affidavit  filed  with  it  states 
in  detail  the  facts  constituting  the  fraud,  the  order  of 
arrest  should  not  be  vacated  without  first  giving  plain- 
tiff an  opportunity  to  amend  his  complaint." 

McBride  v.  Langan,  10  N.  Y.  Supp.  554,  18  Civ. 
Proc.  R.  201 : 

"Where  the  complaint  in  an  action  for  goods  sold 
alleges,  in  the  language  of  Code  Civ.  Proc.  549,  Sub. 
4,  providing  for  arrest  in  civil  cases,  that  the  defendants 
were  'guilty  of  a  fraud  in  contracting  or  incurring  the 
liability/  it  may  be  amended  so  as  to  state  the  facts 
constituting  the  fraud." 

Blakelee  v.  Buchanan,  44  How.  Prac.  97 : 
"When  the  judge  who  grants  an  order  of  arrest  be- 
comes judicially  satisfied,  from  the  allegations  con- 
tained in  the  complaint  and  affidavit,  that  a  cause  of 
action  exists,  and  that  it  is  not  one  of  a  trivial  char- 
acter, and  it  cannot  be  said  from  the  proof  presented 
upon  the  notice  to  vacate  the  order  of  arrest  that  the 
discretion  of  the  judge  was  erroneously  exercised,  the 
motion  to  vacate  will  be  denied." 

Knox  V.  Grecnleaf,  Fed.  Case  Xo.  7,  i)Oi): 

"If  the  (juestion  before  the  court  be  doubtful  as  to 
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law  or  fact,  the  court  will  not  discharge  on  common 
bail,  but  will  put  the  defendant  to  his  plea." 

Southworth  v.  Resing,  3  Cal.  377,  at  page  378, 

supra; 
Mansfield  C.  &  L.  M.  R.  Co.  v.  Swan,  1 1 1  U.  S. 

379,  28  L.  Ed.  462,  supra; 
King  Iron  Bridge  &  Mfg.  Co.  v.  Co.  of  Otoe, 

120  U.  S.  225,  30  L.  Ed.  623,  supra; 
Parker  v.  Ormsby,  141  U.  S.  81,  35  L.  Ed.  654, 

supra; 
Denny  v.  Pironi  &  Slatri,  141  U.  S.  121,  35  L. 

Ed.  657,  at  page  658,  supra; 
Mexican   Central   Railway   Co.    v.    Duthie,    189 

U.  S.  76,  47  L.  Ed.  715,  at  page  717,  supra; 
Kennedy  et  al.   v.   The  Bank  of  the  State  of 

Georgia  et  al,  49  U.  S.  586,  12  L.  Ed.  1209, 

at  page  121 9,  supra; 
Pitts.,  Cinn.  and  St.  Louis  Ry.  Co.  v.  Ramsey, 

22   Wall.   ;^22,   22   L.   Ed.  823,  at  page  824 

(second  paragraph)  ; 
B;r  parte  Smith,  4  Otto  455,  24  L.  Ed.  165,  at 

page  166  (third  paragraph) ; 
Bridges  v,  Sperry,  5  Otto  401,  24  L.  Ed.  390 

(second  paragraph)  ; 
Robertson  v.  Cease,  7  Otto  646,  24  E.  Ed.  1057, 

at  page  1058  (fifth  paragraph); 
Gordon  v.  Third  National  Bank,  144  U.  S.  97, 

36  L.  Ed.  360,  at  page  362,  supra; 
Ex  parte  Cohen,  6  Cal.  320  (last  paragraph  on 

page). 


—31— 

2.  The  affidavits  are  sufficient  as  to  allegations  of 
fact,  and  meet  every  requirement  of  the  laws  of  the 
state  of  California. 

See  section  479,  California  Code  of  Civil  Procedure, 
which  reads: 

''The  defendant  may  be  arrested,  as  hereinafter  pre- 
scribed, in  the  following  cases : 

"i.  In  an  action  for  the  recovery  of  money  or  dam- 
ages on  a  cause  of  action  arisino-  upon  contract,  express 
or  implied,  when  the  defendant  is  about  to  depart  from 
the  state  with  intent  to  defraud  his  creditors. 

"4.  When  the  defendant  has  been  guilty  of  a  fraud 
in  contracting  the  debt  or  incurring-  the  oblig^ation  for 
which  the  action  is  brouoht;  or  in  concealing-  or  dispos- 
ing of  the  property  for  the  taking,  detention,  or  conver- 
sion of  which  the  action  is  brought. 

''5.  When  the  defendant  has  removed  or  disposed  of 
his  property,  or  is  about  to  do  so,  with  intent  to  defraud 
his  creditors." 

(a)  In  compliance  with  this  requirement  of  the 
statute  and  under  subdivision  one  of  section  479,  it  is 
set  forth,  in  the  affidavit  of  Elizabeth  Knudsen  [p.  93. 
Tr.  of  Rec.]: 

''Affiant  further  says,  that  the  defendant  Edwin  R. 
Crooker  has  repeatedly  stated  within  the  past  sixty 
days,  to  persons  in  the  city  of  Los  Angeles,  that  he  in- 
tended to  go  to  England  to  remain  indefinitely." 

And  on  the  same  page : 

"That  the  defendants  Edwin  R.  Crooker,  Harry  L. 
Crooker,  Louise  E.  Crooker  and  \\  .  P.  Ellis  are  at  this 
time  preparing  for  immediate  dei)arture  from  the 
United  States  by  steamer  for  Australia  with  the  inten- 
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tion    of    remaining    permanently    out    of    the    United 
States/' 

And  at  page  95,  transcript  of  record: 

**Affiant  further  says  that  during  the  past  twelve 
months  she  has  repeatedly  endeavored  to  locate  the  said 
Edwin  R.  Crooker  and  Harry  L.  Crooker  and  has  re- 
peatedly failed,  but  that  within  the  last  thirty  days  she 
had  a  conversation  with  a  business  man  of  the  city  of 
Los  Angeles  and  that  the  person  was  reluctant  to  give 
affiant  any  information  concerning  the  said  company 
or  the  said  Crookers  and  would  not  do  so  until  affiant 
promised  him  that  she  would  not  in  any  way  use  his 
name  in  connection  with  this  litigation;  that  she  did 
promise  not  to  use  his  name ;  that  thereupon  the  person 
referred  to  told  affiant  that  he  had  seen  and  talked  with 
Edwin  R.  Crooker  in  the  city  of  Los  Angeles  on  or 
about  the  20th  of  December,  1914;  that  the  said 
Crooker  had  told  him  that  he  was  preparing  to  leave  the 
United  States  and  to  go  to  England  where  he  expected 
to  carry  on  business/' 

And  again  at  page  96: 

"Affiant  further  says  that  the  person  above  referred 
to  at  the  said  time  and  place  told  affiant  that  the  said 
Edwin  R.  Crooker  had  told  said  person  that  he,  said 
Crooker,  had  just  returned  to  America  from  England 
and  that  in  England  he  was  doing  an  excellent  business, 
and  was  anxious  to  return  to  England  because  on  the 
day  that  the  war  broke  out,  he,  the  said  Crooker,  was 
about  to  close  a  $100,000  deal;  that  said  Crooker  told 
him  that  in  England  the  old  business  was  very  good, 
but  that  they  were  going  to  use  the  same  old  plan  and 
contract  that  they  used  here  in  connection  with  the  sale 
of  clothes-washers,  ovens  and  flues,  and  in  the  United 
States  were  going  to  operate  with  a  new  and  different 
scheme  in  connection  with  other  articles/' 
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And  while  this  affidavit  is  hased,  as  of  necessity  it 
must  be,  lar^^ely  upon  information  and  beHef,  the  affi- 
davit comphes  strictly  with  the  statute,  California  Code 
of  Civil  Procedure,  section  481 : 

'The  affidavit  must  be  either  positive  or  upon  infor- 
mation and  belief;  and  w^hen  upon  information  and 
belief,  it  must  state  the  facts  upon  which  the  informa- 
tion and  belief  are  founded." 

In  compliance  with  this  statute,  the  affidavit  contains 
[p.  94,  Tr.  of  Rec]  "the  facts  upon  w^hich  the  informa- 
tion and  belief  are  founded."  [Pp.  94,  95  and  96,  Tr. 
of  Rec]  And  in  addition  thereto  it  wnll  be  observed 
that  the  affidavit  sets  forth  [p.  95,  Tr.  of  Rec]  : 

*'Affiant  further  says  that  during  the  past  twelve 
m.onths  she  has  repeatedly  endeavored  to  locate  the 
said  Edwin  R.  Crooker  and  Harry  L.  Crooker  and  has 
repeatedly  failed." 

And  again  [p.  96,  Tr.  of  Rec]  : 

'^Affiant  further  says  that  at  various  times  during  the 
past  sixteen  months  she  has  tried  to  get  service  upon 
Edwin  R.  Crooker  and  Harry  L.  Crooker  in  an  effort 
to  get  redress  for  the  wrongs  done  her  through  the 
courts,  but  that  in  each  instance  the  said  Crookers  have 
eluded  service  and  have  departed  from  the  places  w'here 
she  sought  to  prosecute  actions  against  them  before 
service  could  be  had  upon  them." 

And  immediately  following  this  language  she  sets 
forth  and  recites  incidents,  times  and  conditions  when 
the  said  Crookers  suddenly  absconded,  which  recital 
please  see  ])agcs  (,7,  9cS  and  99,  transcript  of  record. 

Again  at  page  «^8,  transcript  of  record,  the  affidavit 
sets  forth: 
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"That  the  defendants  and  each  of  them  will,  imme- 
diately upon  learning  of  the  filing-  of  this  action,  absent 
themselves  from  the  jurisdiction  of  this  court,  and  will 
leave  the  state  of  California,  and  the  United  States, 
and  avoid  the  service  of  writs  and  processes  issued  out 
of  this  court,  upon  them/' 

And  ag-ain  [beoinning  in  the  sixth  line  from  the  bot- 
tom of  p.  92,  Tr.  of  Rec]  : 

'*And  that  said  Edwin  R.  Crooker  and  Harry  L. 
Crooker  do  not  abide  or  remain  in  any  one  place  for 
any  considerable  length  of  time  but  are  for  the  most 
part  and  for  the  greater  part  of  time  traveling  from  one 
state  to  another  within  the  United  States,  and  from  the 
United  States  to  foreign  countries." 

We  feel  that  the  foregoing  quotations,  while  they  do 
not  constitute  all  of  the  matter  in  the  affidavit  of  the 
character,  sufficiently  show  compliance  with  the  statute, 
and,  when  an  affidavit  is  made  upon  information  and 
belief,  the  facts  upon  which  the  information  and  belief 
are  founded  may  also  be  stated  upon  information  and 
belief. 

Matoon  v.  Eder  et  al,  6  Cal.  57: 

"The  affidavit  on  which  the  writ  issued  made  the 
statutorv  averments  of  fraud  on  information  and  belief, 
and  also  set  forth  on  information  and  belief  the  facts 
on  which  the  belief  of  fraud  was  founded. 

"An  examination  satisfies  my  mind  that  the  affidavit, 
on  which  the  order  of  arrest  was  issued,  is  sufficient, 
and  this  w^ould  dispose  of  the  point,  were  it  not  desir- 
able that  some  rule  should  be  established  to  govern 
future  cases." 
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8  Encyc.  PL  &  Pr.  6oi : 

'*If,  however,  the  facts  are  stated  on  information  and 
behef,  the  sources  of  the  information  should  be  shown, 
and  the  methods  by  which  it  was  communicated,  in 
order  to  enable  the  court  to  see  that  the  party's  belief 
is  well  founded.  And  it  should  be  shown  why  the 
affidavit  of  the  party  from  whom  the  information  was 
received  is  not  produced. 

''If  the  affidavit  is  not  based  on  the  personal  knowl- 
ed,^e  of  the  party,  the  facts  should  not  be  so  stated. 
An  affidavit  statins^  facts  as  within  the  personal  knowl- 
edg-e  of  affiant,  when  clearly  they  are  not,  is  insufficient 
to  sustain  an  order  of  arrest." 

8  Encyc.  PL  &  Pr.  604: 

''Or,  if  the  statement  is  on  information  and  belief, 
the  informant's  name  should  be  g-iven,  or  the  reason 
stated  why  it  is  not  given,  or  why  his  affidavit  has  not 
been  obtained  and  presented." 

Tallman  v.  Whitney,  5  Daly  (N.  Y.)  505: 
"In  an  action  for  deceit,  where  an  order  of  arrest 
has  been  obtained  on  proof  of  the  same  facts  as  those 
alleo^ed  in  the  complaint,  the  order  will  not  be  vacated 
unless  it  is  clear  that  on  the  trial  the  plaintiff  must  fail 
in  his  proof  of  the  facts  charo-ed  in  his  complaint." 

3  Cyc.  972: 

"(II)  Pruua  facie  force  of  affidavit  to  hold  to  bail. 
When  defendant  moves  on  the  merits  to  vacate  the 
order  of  arrest,  or  to  be  discharocd  from  arrest,  the 
affidavit  to  hold  to  bail,  or  other  evidence  upon  which 
the  order  was  pTanted,  is  f^riiiui  facie  sufficient  to  sus- 
tain the  order.  Hence,  the  defendant's  evidence  should 
s(|uarely  and  une(|uivocally  meet  that  upon  which  the 
order  was  i^ranted. 
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"(III)  Burden  of  Proof.  The  burden  of  proof  is 
on  plaintiff  when  the  order  was  granted  on  a  ground 
extrinsic  to  the  cause  of  action,  and  is  on  defendant 
when  the  order  was  granted  on  a  ground  identical  with 
or  dependent  upon  the  cause  of  action/' 

(b)  In  compHance  with  the  statute  and  under  sub- 
division four  of  said  section  479,  CaHfornia  Code  of 
Civil  Procedure,  the  affidavit  shows  '*the  fraud  in  con- 
tracting the  debt  or  incurring  the  obligation  for  which 
the  action  is  brought." 

At  page  91,  Tr.  of  Rec. :  "Affiant  further  says  that 
the  defendants,  and  each  of  them,  have  been  guilty  of 
a  fraud  in  contracting  the  debt  and  in  incurring  the 
obligation  for  which  the  above-entitled  action  is 
brought." 

Again  [p.  74,  Tr.  of  Rec],  beginning  in  line  4  and 
all  matter  thereafter  following  to  and  including  the 
words,  ''penury  and  want,"  in  the  third  line  from  the 
bottom  of  page  87,  Tr.  of  Rec,  will  be  found  a  con- 
tinuous statement  of  the  acts  of  fraud. 

And,  again  [beginning  at  the  bottom  of  page  89,  all 
of  page  90,  and  ending  on  page  91,  Tr.  of  Rec],  will 
be  found  additional  acts  of  fraud  enumerated. 

And,  again  [beginning  with  the  last  paragraph  on 
p.  100,  Tr.  of  Rec,  and  all  matter  thereafter  following 
to  and  including  the  words,  ''have  the  money,"  at  the 
end  of  the  affidavit  on  p.  104,  Tr.  of  Rec],  will  be 
found  further  acts  of  fraud. 

For  additional  and  more  convincing  and  conclusive 
acts  of  fraud  upon  the  part  of  the  plaintiffs  in  error, 
as  alleged  in  said  affidavit,  see  the  contract,  it  being 
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Exhibit  ''A,"  and  a  part  of  said  affidavit  [i>i).  105  to 
121,  inclusive,  Tr.  of  Rec.]. 

(c)  The  affidavit  is  sufficient  upon  the  fact  of  dis- 
posal, removal  and  secretion  of  property  by  the  plain- 
tifits  in  error  under  subdivision  five  of  section  479, 
California  Code  of  Civil  Procedure,  as  shown  by  the 
affidavit  f beginning^  in  the  third  line  from  the  bottom 
of  page  87,  Tr.  of  Rec,  and  continuing  to  the  middle  of 
page  88,  Tr.  of  Reel. 

Again  [beginning  in  the  nineteenth  line  of  p.  90, 
Tr.  of  Rec],  this  language  will  be  found: 

'*That  the  said  defendants,  and  each  of  them  have,  al- 
most from  the  commencement  of  business  by  the  defend- 
ant corporation,  kept  the  property  and  assets  of  said  cor- 
poration hidden,  secluded  and  so  far  as  possible  out  of 
the  reach  of  process  of  courts,  and  have  kept  the  money 
of  said  corporation  and  their  own  money  in  private 
vaults  and  other  secret  places  where  the  same  could 
not  be  reached  by  the  process  of  law,  and  that  Edwin 
R.  Crooker,  one  of  said  defendants,  has  even  threatened 
this  affiant  with  violence  and  bodily  harm,  if  she  made 
further  attempt  to  recover  the  monies  due  her." 

And,  again  [p.  91,  Tr.  of  Rec]  : 

"Affiant  further  says  that  the  defendants,  and  each  of 
ihem,  have  removed,  have  dis])osed  of,  and  have  hidden, 
secreted  and  kept  in  secret  places,  the  property  of  the 
defendant  corporation.  Domestic  Utilities  Manufactur- 
ing Company,  and  the  i^roperty  of  each  of  the  said  sev- 
eral defendants  for  a  long  time  i)rior  to  this  date  with 
the  intent  to  defraud  the  creditors  of  the  defendant, 
Domestic    ITiUties    Manufacturing    Company,    and    of 
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them,  the  said  several  individual  defendants,  and  par- 
ticularly to  defraud  this  affiant." 

And,  again  [p.  103,  Tr.  of  Rec]  :  "Affiant  further 
says  that  each  and  all  of  said  defendants  have  been  per- 
sonally and  equally  active  in  hiding"  and  secluding  the 
property  of  said  corporation  to  prevent  recovery  by 
persons  who  were  wronged  by  said  defendants,"  and 
the  paragraph  immediately  thereafter  foUow^ing  and 
ending  on  page  104,  Tr.  of  Rec. 

Third,  in  response  to  the  third,  seventh,  eleventh  and 
fifteenth  assignments  of  error,  they  being  identical,  but 
set  forth  separateh^  for  different  plaintiffs  in  error, 
defendant  in  error  contends: 

1.  That  the  first  ground  or  reason  given,  to-wit, 
that  the  complaint  in  said  action,  at  the  time  of  the 
issuance  of  said  order  of  arrest,  showed  affirmatively 
upon  its  face  that  the  diversity  of  citizenship  necessary 
to  confer  jurisdiction  upon  said  court  did  not  exist,  is 
fully  met  and  answered  by  the  authorities  herein  above 
cited  in  response  to  assignments  of  error  first,  fifth, 
ninth  and  thirteenth. 

2.  It  does  appear  from  said  complaint  that  a 
cause  of  action  existed  against  said  plaintiffs  in  error 
as  appears  from  said  complaint  and  parts  thereof  to 
which  reference  is  made  as  follows : 

(a)  As  to  the  corporate  existence  of  said  corpora- 
tion and  the  relation  of  the  individual  defendants  there- 
to, see  paragraphs  second,  third  and  fifth  of  complaint 
[pp.  7,  8  and  9,  Tr.  of  Rec.]. 

(b)  As  to  the  execution  of  the  contract  involved. 
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see  paragraphs    fourth  and  fifth  of   complaint    [pp.   8 
and  9,  Tr.  of  Rec.]. 

(c)  As  to  plaintiff's  reliance  u])on  the  promises  and 
a!2:reements  in  the  contract  and  the  entry  upon  the  per- 
formance of  the  contract  hy  plaintiff,  see  paragraphs 
seventh  and  ninth  of  complaint  [pp.  lo  and  ii,  Tr. 
of  Rec.]. 

(d)  Defendants  failed  to  carry  out  the  contract; 
paragraph  ninth  of  complaint  [pp.  ii  and  I2,  Tr.  of 
Rec.]. 

(e)  As  to  fraud,  see  last  three  lines  page  12  to  the 
end  of  first  paragraph  on  page  24,  Tr.  of  Rec,  inclu- 
sive; paragraphs  eleventh,  twelfth,  thirteenth  and  four- 
teenth of  complaint  [pp.  25  to  35,  Tr.  of  Rec.]. 

(f)  As  to  sums  paid  for  the  purchase  of  goods 
which  were  never  delivered  by  defendants,  see  subdi- 
vision (b)  of  paragraph  ninth  of  complaint  [pp.  16,  17 
and  18,  Tr.  of  Rec.]. 

(g)  As  to  outlays  of  money  in  establishing  fac- 
tories and  salesrooms  with  the  consent  and  authority 
of  defendant  corporation  and  the  hindrance  and  ruina- 
tion thereof  by  the  defendants,  see  subdivisions  (c), 
(d)  and  (e)  of  paragraph  ninth  of  complaint  [pp.  17 
to  21,  inclusive],  and  paragraph  twelfth  of  complaint 
[pp.  26  to  32,  inclusive,  Tr.  of  Rec.]. 

(h)  As  to  failure  of  defendants  to  repay  any 
moneys  by  plaintiff  paid  to  defendants  for  goods  which 
were  never  delivered  and  their  failure  to  rei)ay  to  plain- 
tiff sums  l)y  her  paid  out,  and  llic  failure  of  defendants 
to  reimburse  plaintiff  for  losses  by  them  occasioned,  see 
paragraph  eleventh  of  complaint  |  pp.  35  and  3O,  Tr. 
of  Rec. J. 
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(i)  As  to  demands  for  repayment  of  said  sums,  see 
first  lines  of  paragraph  eleventh  of  complaint  [p.  25, 
Tr.  of  Reel. 

(j)  As  to  bona  fides  of  defendant  in  error,  see 
para^S^raph  seventh  of  complaint  [p.  10]  ;  also,  paragraph 
ninth  of  complaint  [p.  11];  also,  paragraph  tenth  of 
complaint  [p.  24,  Tr.  of  Rec]  ;  also,  agreement, -"Ex- 
hibit A''  to  complaint,  beginning  on  page  37,  Tr.  of 
Rec,  and  also  retail  contract,  beginning  at  page  51, 
Tr.  of  Rec. 

(k)  As  to  hindrance,  damage  and  destruction  of 
business  of  defendant  in  error  by  plaintiffs  in  error, 
see  paragraph  ninth  of  complaint  [pp.  11,  12  and  13, 
Tr.  of  Rec.];  also  first  paragraph  on  page  15,-  Tr.  of 
Rec;  also  subdivisions  (a),  (c),  (d)  and  (e)  of  para- 
graph ninth  of  complaint  [pp.  15,  17,  18  and  20,  re- 
spectively] ;  also  last  paragraph  [p.  23],  and  first  para- 
graph [p.  24] ;  also  paragraph  thirteenth  of  complaint 
[pp.  32  and  33,  Tr.  of  Rec]. 

It  also  appears  from  the  afifidavit  in  support  of  appli- 
cation for  the  order  of  arrest  that  a  cause  of  action 
existed  against  said  plaintiffs  in  error,  inasmuch  as  the 
afBdavit  embraces  all  that  is  in  the  complaint  and  in 
almost  the  identical  language,  and  in  addition  thereto 
sets  forth  the  things  required  by  the  statute  to  be  set 
forth  in  an  application  for  an  order  of  arrest,  and  we 
quote  from  the  affidavit  at  length  so  that  the  court 
may,  upon  a  mere  examination,  observe  the  correctness 
of  the  foregoing  statement: 

(a)  Entered  into  contract  [bottom  of  p.  69,  Tr. 
of  Rec]. 
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(b)  Individual  plaintiffs  in  error  were  officers  and 
controlled  the  defendant  corporation  [p.  70,  Tr.  of 
Rec.]. 

(c)  Published  and  circulated  printed  matter,  and 
offered  for  sale  and  proposed  to  sell  to  members  of  the 
public  certain  clothes-washers,  etc.,  and  patent  rights 
and  the  right  to  purchase  and  to  sell,  wholesale  and 
retail,  said  articles,  and  affiant  received  and  read  said 
pointed  documents,  believed  and  relied  upon  them,  and 
so  believing  and  relying  executed  the  contract  [p.  71, 
Tr.  of  Reel. 

(d)  Plaintiffs  in  error  represented  that  Domestic 
Utilities  Manufacturing  Company  was  actually  engaged 
in  the  manufacture  and  sale  of  said  articles,  and  that 
said  statements  and  pretenses  and  representations  in 
all  said  documents  and  in  said  contract  were  false,  and 
were  a  sham  and  deceit,  and  worked  a  fraud  upon 
.affiant  in  this,  that  defendant  corporation  was  not,  nor 
:had  it  ever  been,  actually  or  really  manufacturing  said 
articles,  except  in  limited  quantities  [p.  75,  Tr.  of 
Rec.].  And  instead  of  being  actually  and  really  en- 
gaged in  the  manufacture  and  sale  of  said  washers, 
m.ade  a  pretense  so  to  do  as  a  blind,  shield  and  screen 
to  its  real  business  and  objects,  w4iich  were  to  sell  its 
said  contracts,  etc.  [p.  76,  Tr.  of  Rec.]. 

(e)  That  defendant  in  error  entered  upon  the  lousi- 
ness of  selling  said  articles  in  accordance  with  the  terms 
of  said  contract  and  paid  out  large  sums  of  money  from 
her  own  private  funds,  and  paid  to  said  corjooration 
large  sums  of  money  for  clothes-washers,  etc.,  to  be 
delivered  to  her  and  various  other  persons,  but  washers 
were  never  delivered  f])]).  71  and  J 2,  Tr.  of  Rec.].    x\nd 
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in  all  things  carried  on  and  performed  the  contract, 
but  said  corporation  utterly  failed,  etc.,  to  carry  out 
its  part  of  said  contract  or  to  deliver  g"oods  purchased 
and  paid  for,  or  any  part  of  them,  though  often  de- 
manded, but  instead  delivered  defective,  dama.s^ed  and 
unsaleable  articles,  which  were  utterly  worthless;  she 
sold  30,000  clothes-washers  to  the  public — corporation 
never  delivered  over  4,000  washers — created  obli^^ations 
to  deliver  articles  sold  and  by  failure  of  the  corpora- 
tion to  deliver  she  was  compelled  to  and  did,  with  the 
consent  of  the  corporation,  establish  factories  and  did 
manufacture  the  articles  to  fill  her  sales  [pp.  73  and 
74,  Tr.  of  Rec.]. 

(f)  Fraud  and  conspiracy  alleged  and  the  acts 
constituting  the  same  [pp.  74  and  75,  Tr.  of  Rec.]. 

(^)  Corporation  only  manufactured  500,000,  but 
sold  ten  millions  [pp.  75  and  76,  Tr.  of  Rec.]. 

(h)  Defendants  encouraged  sale  of  contracts  and 
discouraged  sale  of  articles  and  hindered  and  prevented 
defendant  in  error  from  doing  business  as  contemplated 
by  the  contract  [pp.  76  and  yj,  Tr.  of  Rec.]. 

(i)  Purchased  articles  and  paid  to  corporation 
$13,003.00.  Corporation  received  said  sum,  but  re- 
fused to  deliver  articles,  which  never  have  been  de- 
livered [p.  yy,  Tr.  of  Rec.].  Though  often  demanded 
[p.  78,  Tr.  of  Rec.]. 

(j)  Defendant  in  error  established  factories  and 
salesrooms  in  various  cities,  and  plaintififs  in  error  cut 
prices  on  the  articles  in  cities  where  her  factories  were 
established  to  prevent  sales  by  defendant  in  error  and 
drove  her  out  of  business  [pp.  78  and  79,  Tr.  of  Rec.]. 
And  further  hindered  defendant  in  error  by  circulating 


—43— 

a  letter,  Exhibit  B  of  the  affidavit  [pp.  8i,  82,  83,  84 
and  122,  Tr.  of  Rec.].  All  as  part  of  the  conspiracy, 
and  to  avoid  ])erforniancc  by  the  defendants  [pp.  84 
and  85,  Tr.  of  Rec.]. 

(k)  Defendant  in  error  acted  in  ^ood  faith  [p.  85, 
Tr.  of  Rec.].  Sought  redress  against  plaintiffs  in 
error  [pp.  85  and  86,  Tr.  of  Rec.]. 

(1)  Has  demanded  repayment  of  moneys  paid  [p. 
86,  Tr.  of  Rec.]. 

(m)  Plaintiff's  in  error  guilty  of  universal  and 
continuous  practice  of  issuing  bogus  warehouse  re- 
ceipts without  the  goods  behind  them  and  delivered 
such  a  receipt  to  defendant  in  error,  and  although 
goods  were  demanded  they  were  never  delivered  [pp. 
86  and  87,  Tr.  of  Rec.]. 

(n)  That  the  corporation  and  individual  defendants 
have  always  kept  its  and  their  money  and  property 
hidden  and  covered  up  and  out  of  reach  of  legal  process, 
etc.  That  they  have  property,  but  the  same  cannot  be 
reached,  and  that  the  property  of  the  individual  de- 
fendants was  all  acquired  through  the  methods  de- 
scribed [pp.  87  and  88,  Tr.  of  Rec.]. 

(o)  That  plaintiffs  in  error  and  each  of  them  will 
abscond,  will  remove  and  dispose  of  i)roperty  and 
obliterate  all  c\'i(lence  of  location  [p.  88,  Tr.  of  Rec.  |. 

(p)  Xo  adecjuate  remedy  at  law  |  pp.  88  and  89, 
Tr.  of  Rec.]. 

((])  Defendant  in  error  was  induced  to  enter  into 
the  contract  through  the  I'raud,  clece])tion,  false  state- 
ments and  rej)resentati<)ns  made  to  her,  by  plaintiffs  in 
error,   made  at   and   before   the  entering  into  of   said 
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contract  and  by  the  contract  itself  [pp.  89  and  90,  Tr. 
of  Rec.]. 

(r)  Has  demanded  redress  of  the  wrongs,  and 
plaintiffs  in  error  showed  defiance  of  law  and  courts 
and  of  defendant  in  error's  rights  [p.  90,  Tr.  of  Rec.]. 

(s)  Damages  complained  of  resulted  from  the 
breach  by  plaintiffs  in  error  [pp.  90  and  91,  Tr.  of 
Rec.]. 

(t)  Statutory  allegation  of  fraud  [pp.  91  and  92, 
Tr.  of  Rec.]. 

(u)  Plaintiffs  in  error  have  removed,  disposed  of, 
etc.,  property  of  the  corporation  and  of  said  individual 
plaintiffs  in  error  and  of  themselves,  the  individual 
plaintiffs  in  error  [p.  91,  Tr.  of  Rec.]. 

(v)  That  plaintiffs  in  error  have  appropriated  to 
their  own  use  and  benefit  all  money  and  profit  of  the 
corporation,  gained  through  their  practices  [p.  92,  Tr. 
of  Rec.]. 

(w)  That  Edwin  R.  Crooker  and  Harry  L.  Crooker 
are  constantly  on  the  move  from  state  to  state  and  to 
foreign  countries  in  carrying  forward  their  schemes 
[pp.  92  and  93,  Tr.  of  Rec.]. 

(x)  Edwin  R.  Crooker  has  repeatedly  declared 
intention  to  go  to  England  to  remain  indefinitely  [p.  93, 
Tr.  of  Rec.]. 

(y)  That  plaintiffs  in  error  were  at  the  time  of  the 
filing  of  the  affidavit  preparing  for  immediate  departure 
from  the  United  States  [p.  93,  Tr.  of  Rec.]. 

(z)  States  source  of  her  information  and  gives 
reasons  why  source  of  her  information  makes  no  affi- 
davit [pp.  94,  95  ^^^  96,  Tr.  of  Rec.]. 


—45— 

(aa)  Has  made  repeated  efforts  to  apprehend  plain- 
tiffs in  error;  that  plaintiffs  in  error  in  each  instance 
slipped  away  [pp.  96,  97,  9(S  and  99,  Tr.  of  Rec.]. 

(bb)  Defendant  in  error  has  realized  no  profits  or 
advantages,  and  as  soon  as  she  learned  of  the  fraud 
ceased  to  do  l)nsiness  and  undertook  to  correct  and 
undo  her  error  in  engaging  in  said  business  and  to  re- 
imburse persons  who  had  lost  through  her  agency  [pp. 
99  and  TOO,  Tr.  of  Rec.]. 

(cc)  In  entering  into  said  contract  and  purchasing 
said  articles  she  dealt  with  plaintiffs  in  error  and  their 
representatives  and  was  deceived  [pp.  loi  and  102, 
Tr.  of  Rec.]. 

(dd)  Plaintiffs  in  error  liave  at  all  times  had  abso- 
lute control,  management  and  domination  of  the  cor- 
poration and  have  been  the  framers,  moulders  and 
instigators  of  all  its  policies,  schemes  and  plans  [pp.  102 
and  103,  Tr.  of  Rec.]. 

(ee)  As  fast  as  money  or  property  was  acquired, 
individual  plaintiffs  in  error  divided  the  same  among 
themselves;  ol)scured  title  by  fictitious  names  [pp.  103 
and  104,  Tr.  of  Rec.]. 

(ff)  Defiance  of  law  and  obhgations  [p.  104,  Tr. 
of  Rec.]. 

(orcr)  And  in  addition  to  the  foregoing  allegations 
of  fact,  defendant  in  error  sets  forth  in  her  affidavit 
the  contract  entered  into  by  her  as  l^lxhibit  A  [p.  105, 
Tr.  of  Rec],  and  the  terms  of  said  contract  show  die 
same  to  be  an  endless  chain  scheme  and  a  fraud,  and 
was  so  held  and  found  to  be  true  by  ihc  Honorable 
W.  H.  Lamar,  an  assistant  attorney-general  ol  the 
United  States   [pp.  97,  S5  ^^i^^^  ^^\  ^r.  of  Rec.|. 
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Yet  counsel  for  plaintiffs  in  error  contend  that  the 
affidavit  does  not  show  that  a  cause  of  action  existed. 

3.  The  amendment  to  the  complaint  relates  hack 
to  the  filing"  of  the  original  complaint. 

See  authorities  cited  under  division  first,  subdivision 
(b),  this  brief. 

4.  The  amendment  to  the  complaint  and  the  motion 
and  affidavits  show  diversity  of  citizenship  sufficient  to 
confer  jurisdiction  upon  the  district  court  at  the  com- 
mencement of  the  action. 

It  will  be  observed  that  the  amendment  was  not  an 
amended  complaint,  but  an  amendment  to  the  complaint. 

The  motion  for  leave  to  amend  the  complaint  fp.  132, 
Tr.  of  Rec]  asks  leave  to  amend  "By  making  the  first 
paragraph  of  her  said  complaint  read  as  follows : 

'^First.  That  she  is  a  single  woman,  and  is  a  citizen 
of  the  state  of  Alabama,  one  of  the  states  of  the  United 
States  of  America,  instead  of 

"  'First.  That  she  is  a  single  woman,  a  resident  and 
citizen  of  the  city  of  Washington,  in  the  District  of 
Columbia/  as  her  said  complaint  now  reads  at  lines 
sixteen  and  seventeen  of  page  one  of  her  said  com- 
plaint,    *     *     *'' 

And  it  is  stated  in  the  motion  (paragraph  i,  id.) 
*'That  at  the  time  of  the  making  and  filing  of  her  said 
complaint  herein,  she  was  and  still  is'  a  citizen  of  the 
state  of  Alabama,  and  was  not  a  citizen  of  the  city  of 
Washington  or  of  the  District  of  Columbia;''  and  said 
motion  goes  on  to  explain  how  the  error  occurred,  and 
the  same  facts  are  made  to  appear  in  the  affidavit  in 
support  of  motion  to  amend  [p.  136,  Tr.  of  Rec],  and 


—47— 

particularly  on  pao^e  137,  Tr.  of  Rec,  and  a  statement 
of  how  the  error  occurred  appears  also  in  the  affidavit 
of  Robert  L.  Hubbard  in  support  of  motion  for  leave 
to  amend  complaint  fpp.  138,  139  and  140,  Tr.  of  Rec.]. 

An  amendment  of  this  character  is  sufficient,  if  it 
states  the  citizenship  in  the  present  tense,  and  need 
not  state  that  the  citizenship  necessary  to  confer  juris- 
diction existed  at  the  time  of  the  commencement  of  the 
action. 

Please  see  authorities  hereinabove  cited  under  sub- 
divisions (b),  (c)  and  (d)  under  the  first  division  of 
this  brief,  and  also  the  authorities  cited  under  the 
second  division  of  this  brief. 

5.  The  affidavit  filed  in  support  of  the  application 
for  an  order  of  arrest  presents  the  necessary  facts 
under  the  statute,  section  479,  Cal.  Code  Civ.  Proc, 
supra,  to  warrant  the  issuance  of  the  order  of  arrest, 
and  under  the  terms  of  section  481,  Cal.  Code  Civ. 
Proc,  shows  "that  a  sufficient  cause  of  action  exists, 
and  that  the  case  is  one  of  those  mentioned  in  section 
479  of  said  code,-'  the  provisions  of  which  are  set  forth 
in  this  brief  at  page  .  .  . ,  and  the  court  may  look  to 
the  record  to  see  if  a  cause  of  action  is  pending,  and 
a  federal  court  may  issue  the  order  of  arrest  upon  the 
complaint  alone,  and  even  though  no  affidavit  at  all  is 
on  file,  and  is  not  limited  to  the  affidavit  filed. 

Ex  parte  Cohen,  6  Cal.  320.     (Last  paragraph 
on  page.) 

United  vStates  v.  W  alsh,  b\'d.  Cas.  No.  10,635,  1  Abb. 
(U.S.)  66,  Deady  281: 
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"Where  the  cause  of  action  and  arrest  are  identical, 
a  verified , complaint  is  a  sufficient  affidavit  upon  zvhich 
to  allozv  an  order  of  arrest." 

Ord  V.  Plosmer,  circuit  jud^^e  (Mich.),  125  N.  W,. 
681,  at  page  682: 

*'This  is  mandamus  to  require  the  circuit  judge  to 
enter  an  order  quashing  a  writ  of  capias.  The  writ  was 
accompanied  by  an  affidavit,  as  follows:  *.  *  *  he 
believes  the  said  S.  W.  Co.  is  entitled  to  recover  the 
sum,  etc.  *  *  *  Qrd  was  agent  and  factor  and 
after  termination  of  relationship  collected  outstanding 
debts  and  used  to  his  own  benefit. 

"The  criticism  made  upon  this  affidavit  is"  that  the 
affidavit  states  merely  a  conclusion  and  does  not  appear 
to  be  made  upon  the  information  of  affiant.  We  agree 
with  the  circuit  judge  that  the  affidavit  is  not  open  to 
this  criticism,  and  there  is  enough  of  substance  con- 
tained in  the  affidavit  to  warrant  the  order^  holding 
to  bail." 

Muir  v.  Brooks,  Circuit  Judge  (Mich.),  114  N.  W. 

659: 

^'Relator  was  taken  into  custody  and  released  on 
bail,  and  afterwards  appeared  specially  and  made  a 
motion  to  vacate  the  order  holding  to  bail  and  quash  the 
writ  of  capias,  for  a  number  of  reasons  which  may  be- 
briefly  summarized  as  follows:  (i)  The  affidavit  for 
the  writ  does  not  state  in  terms  that  the  matters  therein 
stated  are  upon  the  personal  knowledge  of  the  affiant. 

(2)  The  falsity  of  the  alleged  representations  are  not 
stated  upon  the  personal  knowledge  of  the  affiant  nor 
does  it  appear  that  they  are  within  her  personal  knowl- 
edge,  but,   on   the  contrary,   are  based  upon   hearsay. 

(3)  The  affidavit  is  vague  and  indefinite  and  insuffi- 
cient to  authorize  the  issuance  of  the  writ.    The  motion 
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was  denied  by  the  circuit  jud«"e  and  relator  seeks  by 
mandamus  to  vacate  the  order  and  compel  the  granting 
of  the  motion. 

''The  whole  question  relates  to  the  sufficiency  of  the 
affidavit.  It  sets  out  in  detail  the  representations  that 
were  made.  They  were  all  made  by  defendant  to  plain- 
tiff personally.  After  she  purchased  the  business, 
plaintiff  went  into  possession  thereof,  and  considered 
it- for  a  month:  While  the  falsity  of  some  of  the  al- 
leged representations  are  not  stated  upon  the  personal 
knowledge  or  within  the  personal  knowledge  of  the 
plaintiff,  manV  of  them  are  shown  to  be  within  her 
personal  knowledge,  and  sufficient  of  them  are  so  made 
to  apjjear  to  authorize  the  issuance  of  the  writ.  Paulus 
V.  Gra])ben,  104  Mich.  /1.2,  62  N.  W.  160.  The  affidavit 
is  a  very  long  one,  and  it  would  profit  no  one  to  set  it 
out  in  full.  A  reading  of  it  satisfies  us  that  the  circuit 
judge  was  right  in  holding  the  affidavit  showed  on  its 
face  that  plaintiff  had  personal  knowledge  of  sufficient 
of  the  material  facts  stated  in  said  affidavit  to  justify 
the  issuance  of  the  writ." 

Fourth.  In  response  to  the  fourth,  eighth,  twelfth 
and  sixteenth  assignments  of  error,  they  being  identical, 
but  set  forth  separately  for  different  plaintiff's  in  error, 
defendant  in  error  contends : 

I.  There  is  no  law  re(|uiring  that  the  order  of  arrest 
be  made  only  after  or  when  a  summons  has  been  issued 
in  the  action.  Section  483,  California  Code  of  Civil 
Procedure,  reads: 

'The  order  may  be  made  at  the  lime  of  ihc  issuing 
of  the  summons,  or  any  time  al'lcrwards  IkM'okc  judg- 
ment." 
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•  These  assignments  of  error  conform  to  the  amended 
notices  of  motion  of  the  defendants  in  the  District 
Court  for  an  order  vacating-  the  order  of  arrest,  for  in 
each  of  said  notices  this  language  is  used  [pp.  153, 
I55»  158  and  160,  Tr.  of  Rec],  respectively,  for  the  dif- 
ferent defendants]  : 

"IV.  That  said  order  of  arrest  is  void,  for  the  reason 
that  at  the  time  said  order  of  arrest  was  made  no  sum- 
mons had  been  issued  in  said  action." 

This  ground,  which  was  urged  upon  the  District 
Court  as  a  reason  for  vacating  the  order  of  arrest,  was, 
and  in  this  court  it  is  insufficient,  not  warranted  by  law, 
and  was  not  and  is  not  a  ground  for  vacating  the  order 
of  arrest,  and  the  District  Court  was  at  liberty,  and  this 
court  is  at  liberty,  to  disregard  said  ground  or  reason 
in  considering  the  motion  for  an  order  vacating  the 
order  of  arrest  and  in  considering  the  assignments  of 
error  herein. 

But  in  addition  to  this  technical,  legal  reason  which 
renders  the  assignments  of  error  of  no  avail  in  this 
court,  and  which  made  the  motion  for  an  order  vacating 
the  order  of  arrest  in  the  District  Court  of  no  avail, 
although  sufficient  in  our  judgment  to  warrant  this 
court  in  disregarding  the  fourth,  eighth,  twelfth  and 
sixteenth  assignments  of  error,  and  notwithstanding 
the  fact  that  said  assignments  of  error  are  technical  in 
their  character  and  might  properly  be  answered  by 
technical  objections  to  their  sufficiencv,  we  present  for 
the  consideration  of  the  court  the  further  reasons  why 
said  assignments  of  error  cannot  avail  the  plaintiffs  in 
error  herein : 
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The  statute  as  above  (|uotcd  (section  4(S3,  California 
Code  of  Ci\  il  Procedure)  says:  "The  order  may  be 
made  at  the  time  of  the  issuing  of  the  summons."  It 
becomes  necessary  to  consider  what  is  meant  in  the 
statute  by  the  words:  "at  the  time."  Certainly  it  w^ould 
be  a  strange  construction,  as  well  as  a  strained  con- 
struction, to  say,  as  coimsel  for  plaintiffs  in  error  do, 
that  ''at  the  time"  means  or  is  ecjuivalent  to  the  words 
offer  file  sinii Dions  has  been  issued,  or,  that  an  order 
of  arrest  issued  by  the  judge  a  few  minutes  or  a  short 
time  before  the  summons  is  issued  l)y  the  clerk  would 
be  void.  We  do  not  ]:elieve  that  such  would  be  a  rea- 
sonable construction  of  the  statute.  We  believe  that  a 
reasonable  construction  of  the  statute  can  lead  to  but 
one  conclusion  as  to  its  meanino-  and  that  that  conclu- 
sion should  be  that  the  statute  contemplates  the  issu- 
ance of  the  order  of  arrest  at,  or  about,  the  time  of  the 
commencement  of  the  action  by  the  filing  of  the  com- 
plaint, the  issuance  of  the  summons  and  the  making 
of  the  order  of  arrest  in  the  usual  and  ordinary  course 
of  business,  and  according  to  the  usages  and  practice 
of  the  court  and  the  clerk's  office  with  resjiect  to  such 
matters  and  that  whether  the  order  or  the  summons  be 
physically  made  out  first  is  a  matter  of  comi)lete  in- 
difference. If  the  two  go  forth  from  the  clerk's  oiiice 
to  the  hands  of  the  United  States  marshal  for  service 
ujjon  the  defendants  at  one  and  the  same  time,  they 
are  made  and  issued  "at  the  time  i)\,"  and  we 
arc  not  wilhor.L  autlK^rity  t(^  th.e  effect  that  the  making 
of  the  order  and  the  issuing  of  the  summons  do  not 
al(Mic  consist  of  ihe  signing  ol"  the  order  l)y  the  judge 
and  the  signing  of  the  summons  by  the  clerk,  l)Ul  that 
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the  act;  or  acts  of  making  and  issuing  comprise  as  well 
the  delivery  of  the  order  and  summons,  when  properly 
executed  and  authenticated,  for  the  purpose  of  service 
upon  the  defendants.  This  delivery  of  the  order  of 
arrest  and  summons  was  simultaneous  and  they  were 
then,  and  only  then,  made  and  issued  respectively. 

Howe  V.  Warren,  154  111.  247,  40  N.  E.  472: 
"It  is,  however,  insisted,  that  ^at  the  date  of  the  as- 
signment,' means,  'after'  the  date  of  the  assignment. 
This  construction  is,  in  our  judgment,  not  admissible. 
In  its  customary  acceptation,  the  word  *at'  is  generally 
understood  to  mean  'at  the  time  of,' — not  before  or 
after, — and  expresses  the  relation  of  presence  and  near- 
ness, in  either  place  or  time.  'At  the  date  of  the  as- 
signment' would  necessarily  mean  at  the  time  when  it 
was  in  condition  to  become,  but  had  not  in  fact  become, 
effecti7Je  as  an  assignment  under  the  statute.  We  are 
of  opinion  it  means  the  rights  and  duties  as  they  existed 
when  the  assignment  was  made,  and  that  would  neces- 
sarily mean  prior  to  or  up  to  the  date  of  the  assignment 
becoming  operative.'  " 

Jenks  V.  State,  39  Ind.  i ; 

Rick  V.  Beeler,  90  Tenn.  548,  39  L.  R.  A.  636; 

Dawson  v.  Daniel,  2  Flip.  (U.  S.)  305; 

Clark  V.  Kent,  Circuit  Judge,  125  Mich.  449; 

Hunter  v.  Wetsell,  38  Am.  Rep.  544; 

County  of  Los  Angeles  v.  Hannon,  159  Cal.  43; 

People  V.  Blanding,  63  Cal.  at  page  33. 

Harris  v.  State,  ex  rel  Donlan,  33  L.  R.  A.  92 : 
"The  context  in  which  words  and  the  subject  matter 
in  the  discussion  of  which  they  are  used,  are  the  pri- 
mary tests,  where  their  meaning  is  sought.     This  is  a 
case  discussing  the  preposition  'at.'  " 
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It  will  be  observed,  also,  that  while  the  California 
Code  of  Civil  Procedure,  section  483,  says :  '*The  order 
iuay  be  made  at  the  time  of  issuino-  the  summons  or  any 
time  afterwards  before  judgment,"  section  481  of  the 
same  Code  of  Civil  Procedure  uses  this  lang"ua^e: 

"The  order  (of  arrest)  may  be  made  whenever  it  ap- 
pears to  the  judge,  by  the  affidavit  of  the  plaintiff,  or 
some  other  person,  that  a  suffieient  cause  of  action  ex- 
ists and  that  the  case  is  one  of  those  mentioned  in  sec- 
tion  479." 

Now,  this  section  (481)  has  reference  to  the  time 
when  the  order  n^ay  be  made  just  as  directly  as  section 
483  does  and  section  483  uses  the  word  ''may"  and  one 
will  search  in  vain  for  any  statutory  provision  for- 
bidding the  "makino;"  of  the  order  of  arrest  before  the 
issuino^  of  the  summons. 

\\t  are  content,  however,  with  our  contention  that 
''at  the  time  of,"  as  used  in  section  483,  means,  as  a 
part  of  the  acts  and  things  done  in  commencing  the 
action  by  the  filing  of  a  complaint,  the  presentation  of 
the  affidavit  as  the  basis  for  the  order,  the  signing  of 
the  order  by  the  judge  and  the  issuing  of  the  summons 
by  the  clerk  and  all  other  things  required  to  be  done  up 
to  the  point  of  making  the  order  of  arrest  and  the 
process  of  the  court  effective  or  oi)erative. 

And  in  this  connection  we  are  not  without  authority 
defining  the  meaning  of  "issuing"  as  applied  to  sum- 
mons and  other  writs,  and  we  believe  that  the  word 
''made"  as  used  in  section  4S3,  Cal.  Code  Civ.  Proc, 
and  as  aj)plied  to  the  order  of  arrest,  stands  upon  the 
same  footing  as  writs  and  i)rocesses  as  well  defined  by 
authorities. 
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People,  ex  rcl  McCallum,  v.  Gebhard  (Mich.  1908), 
it8N.  W.  16: 

*'The  writ  of  capias  ad  respondendum  was  not  pre- 
maturely issued.  The  date  of  a  writ  is  undoubtedly 
prima  facie  evidence  of  the  time  it  was  actually  issued 
(Howell  V.  Shepard,  48  Mich.  472,  12  N.  W.  661),  but 
a  suit  is  not  commenced  by  writ  until  the  writ  is  de- 
livered or  transmitted  to  an  officer  with  the  bona  Me 
intention  of  having  it  served  (Dedenbach  v.  City  of 
Detroit,  146  Mich.  710,  no  N.  W.  60).  That  statute 
(Comp.  Laws,  Sec.  9998)  permit  personal  actions  to 
be  commenced  by  capias  ad  respondendum  in  certain 
cases  'where  an  order  for  bail  shall  be  indorsed  on  the 
writ  by  a  judg"e  of  the  court  from  which  the  writ  issues, 
*  *  *  directing  the  amount  in  which  bail  is  to  be 
taken.'  The  writ  is  uniform,  both  a  summons  ad- 
dressed to  the  defendant  to  appear  and  defend  the  suit, 
and  a  command,  addressed  to  the  sheriff,  to  take  the 
defendant  into  custody  and  keep  him  until  discharged 
according  to  law.  It  is  absolutely  non-effective  as  au- 
thority to  make  an  arrest  until,  upon  the  affidavit  of 
the  plaintiff,  or  some  person  in  his  behalf,  showing  the 
nature  of  the  plaintift*'s  claim  (Comp.  Laws  9999),  the 
order  directing  the  amount  in  which  bail  is  to  be  taken 
is  indorsed  'upon  the  writ.'  It  is  then,  and  not  until 
then,  a  warrant  to  seize  the  person  of  the  defendant. 
It  is  then  issued,  and  upon  probable  cause  supported  by 
oath  or  affirmation.  The  statute  does  not  require  the 
filing  of  the  affidavit  with  the  clerk  as  a  condition  prece- 
dent to  the  issuing  of  the  writ.  Exhibiting  it  to  the 
clerk  can  accomplish  no  useful  purpose.  It  must  in  any 
event  be  considered  by  another  and  a  judicial  officer. 
Johnson  v.  Morton,  94  Mich.  4,  53  N.  W.  816.  The 
point  ruled  by  Baker  v.  Dubois,  32  Mich.  92;  Taylor 
V.  Buck,  100  Mich.  181,  58  N.  W.  835,  and  not  by 
Buckley  v.  Lowry,  2  Mich.  418.     See,  alsc,  Clark  v. 
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Kent,  Circuit  Judi^e,  125  Mich.  449,  84  N.  \\\  629. 
The  judgment  of  the  ])laintiff  against  George  Schoettle 
is  not  void  because  the  writ  zuas  preiiiafurely  issued/' 

Dedenbach  v.   City  of  Detroit,    146  Mich.   710, 
no  N.  W.  60. 

*'  'The  commencement  of  suit  consists  of  suing  out 
the  summons,  and  deHvering  or  transmitting  it  to  an 
officer  with  the  bona  fide  intention  of  having  it  served/ 
Such  is  beheved  to  be  the  rule  generally  in  this  country; 
see  Peck  v.  Ins.  Co.,  supra.  In  Angel  on  Limitations, 
Sec.  312,  the  rule  is  stated  as  follows:  The  general 
rule  appears  to  be  in  this  country  that  at  the  time  of 
suing  out  the  writ  the  action  commences  and  either 
when  the  writ  is  delivered  to  the  sheriff  or  to  his  deputy 
or  when  it  is  sent  to  either  of  them,  with  a  bona  fide 
intention  to  be  served  upon  the  defendant,  if  is  consid- 
ered to  have  issued.' " 

Peck  V.  Ins.  Co.,  102  Mich.  52,  60  N.  W.  453 ; 

Howell  V.  Shepard,  12  N.  W.  661 ; 

Hancock  v.  Ritchie,  1 1  Ind.  48. 

Respectfully  submitted, 

Robert  L.  Hubbard, 

Attorney  for  Defendant  in  Error. 
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In  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit, 

Thomas  R.  Sheridan^ 

Plaintiff  in  Error, 
vs. 
The  United  States  of  America, 

Defendant  in  Error, 

NAMES  AND  ADDRESSES  OF  ATTORNEYS 
OF  RECORD. 

Mr.  John  L.  McNab, 

Humboldt  Bank  Building,  San  Francisco,  Cal.,  and 

Mr.  Charles  W.  Fulton, 

Yeon  Building,  Portland,  Oregon, 
For  Plaintiff  in  Error. 

Mr.  Clarence  L.  Reames, 

United  States  Attorney,  and 

Mr.  Robert  R.  Rankin, 

Assistant    United     States    Attorney,     Postoffice 
Building,  Portland,  Oregon, 

For  the  Defendant  in  Error. 


In  the  District  Court  of  the  United  States,  for  the 
District  of  Oregon. 

United  States  of  America, 

Plaintiff, 
vs. 
Thomas  R.  Sheridan, 

Defendant. 

CITATION  ON  WRIT  OF  ERROR. 

UNITED  STATES  OF  AMERICA,  ss. 

The  President  of  the  United  States  of  America,  to  the 
United  States  of  America,  and  to  Clarence  L. 
Reames,  United  States  Attorney  for  the  District  of 
Oregon. 

Greeting : 

You  are  liereby  cited  and  admonished  to  be  and  ap- 
pear at  a  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  to  be  holden  at  the  City  of  San  Fran- 
cisco, in  the  State  of  California,  within  thirty  (30)  days 
from  the  date  hereof,  pursuant  to  a  writ  of  error  duly 
issued  and  now  on  file  in  the  clerk's  office  of  the  United 
States  District  Court  for  the  District  of  Oregon,  where- 
in Thomas  R.  Sheridan  is  plaintiff  in  error,  and  the 
United  States  of  America  is  defendant  in  error,  to  show 
cause,   if   any    there   be,    why    the   judgment    rendered 
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against  the  said  plaintiff  in  error,  as  in  the  said  writ  of 
error  mentioned,  should  not  be  corrected,  and  why 
speedy  justice  should  not  be  done  to  the  parties  in  that 
behalf. 

WITNESS  the  Honorable  EDWARD  DOUG- 
LASS WHITE,  Chief  Justice  of  the  United  States, 
this  26th  day  of  October,  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  fifteen. 

R.  S.  BEAN, 

United  States  District  Judge. 
Attest; 

Clerk  of  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

Due  and  legal  service  of  the  above  and  foregoing 
citation,  and  receipt  of  a  copy  thereof,  is  hereby  accepted 
and  admitted,  in  the  City  of  Portland,  State  of  Oregon, 
this  25th  day  of  October,  1915. 

CLARENCE  L.  REAMES, 

United  States  Attorney. 

Filed  October  26,  1915.    G.  H.  Marsh,  Clerk. 
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In  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

United  States  of  America, 

Plaintiff, 
vs. 
Thomas  R.  Sheridan, 

Defendant. 

WRIT  OF  ERROR. 

UNITED  STATES  OF  AMERICA,  ss: 

The  President  of  the  United  States  of  America,  to  the 
Honorable,  the  Judge  of  the  District  Court  of  the 
United  States  for  the  District  of  Oregon. 

Greeting : 

Because  in  the  record  and  proceedings,  as  also  in 
the  rendition  of  the  judgment  of  a  plea  which  is  in  the 
said  District  Court,  before  the  Honorable  Frank  H. 
Rudkin,  United  States  District  Judge,  between  the 
United  States  of  America,  plaintiff  and  defendant  in 
error,  and  Thomas  R.  Sheridan,  defendant  and  plain- 
tiff in  error,  a  manifest  error  hath  happened,  to  the  great 
damage  of  the  said  plaintiff  in  error  as  by  his  complaint 
appears: 

We  being  willing  that  error,  if  any  hath  been,  should 
be  duly  corrected,  and  full  and  speedy  justice  done  to 
the  parties  aforesaid  in  this  belialf,  do  command  you. 
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if  judgment  be  therein  given,  that  then,  under  your 
seal,  distinctly  and  openly,  you  send  the  record  and  pro- 
ceedings aforesaid,  with  all  things  concerning  the  same, 
to  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  together  with  this  writ,  so  that  you  have 
the  same  at  the  city  of  San  Francisco,  in  the  State  of 
California,  within  thirty  days  from  the  date  hereof,  in 
the  said  Circuit  Court  of  Appeals,  to  be  then  and  there 
held,  that  the  record  and  proceedings  aforesaid  being 
inspected,  the  said  Circuit  Court  of  Appeals  may  cause 
further  to  be  done  therein  to  correct  that  error,  what  of 
right,  and  according  to  the  laws  and  customs  of  the 
United  States,  should  be  done. 

WITNESS,  the  Honorable  EDWARD  DOUG- 
LASS WHITE,  Chief  Justice  of  the  United  States, 
this  26th  day  of  October,  in  the  year  of  our  Lord,  one 
thousand  nine  hundred  and  fifteen. 

(Seal)  G.H.  MARSH, 

Clerk,  U.  S.  District  Court  for  the  District  of  Oregon. 

Service  of  the  above  Writ  of  Error  made  this  26th 
day  of  October,  in  the  year  of  our  Lord,  one  thousand 
nine  hundred  and  fifteen,  upon  the  District  Court  of 
the  United  States,  for  the  District  of  Oregon,  by  filing 
with  me  as  Clerk  of  said  Court,  a  duly  certified  copy  of 
said  Writ  of  Error. 

G.  H.  MARSH, 
Clerk  of  the  District  Court  of  the  United  States  for  the 

District  of  Oregon. 

Filed  October  26,  1915.  G.  H.  Marsh,  Clerk, 
United  States  District  Court,  District  of  Oregon. 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon, 

NOVEMBER  TERM,  1913. 

BE  IT  REMEMBERED,  That  on  the  28th  day 
of  February,  1914,  there  was  duly  filed  in  the  District 
Court  of  the  United  States  for  the  District  of  Oregon, 
an  Indictment,  in  words  and  figures  as  follows,  to  wit; 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

INDICTMENT. 

UNITED  STATES  OF  AMERICA, 

vs. 
THOMAS  R.  SHERIDAN, 

Defendant. 

Indictment  for  Violation  of  Section  5209,  U.  S.  Revised 

Statutes. 

United  States  of  America, 
District  of  Oregon, — ss. 

In  the  Honorable  United  States  District  Court  for 
the  District  of  Oregon,  sitting  at  and  in  the  City  of 
Portland,  within  said  district,  at  its  regular  November 
Term,  A.  D.  1913-1914; 

In  the  name  and  by  the  authority  of  the  United 
States  of  America,  comes  now  the  grand  jury  of  the 
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United  States  of  America  and  of  the  District  of  Oregon, 
and  being  first  duly  selected,  empaneled,  sworn  and 
charged  to  inquire  concerning  the  commission  of  crimes 
within  and  for  said  district,  upon  their  oaths  and  affirma- 
tions, in  open  court,  do  find,  charge,  allege  and  present : 

COUNT  ONE. 

That  Thomas  R.  Sheridan,  the  above  n^  -^ed  defend- 
ant, heretofore  to  wit,  on  the  7th  day  of  March,  1911, 
in  the  County  of  Douglas,  within  the  State  and  District 
of  Oregon,  and  within  the  jurisdiction  of  this  Court, 
was  then  and  there  President  of  a  certain  National 
Banking  Association,  to  wit:  The  First  National  Bank 
of  Roseburg,  Oregon,  theretofore  duly  organized  and 
established  and  then  and  there  existing  and  doing  busi- 
ness at  the  City  of  Roseburg,  in  the  County  of  Douglas, 
within  the  state  and  district  aforesaid,  under  the  laws 
of  the  United  States,  and  that  he,  the  said  Thomas  R. 
Sheridan,  so  then  and  there  on  the  date  last  above  men- 
tioned being  such  president,  did  then  and  there  at  the 
said  City  of  Roseburg,  County  of  Douglas,  in  the  State 
and  District  of  Oregon,  on  to  wit :  the  7th  daj^  of  March, 
A.  D.  1911,  wilfully  and  unlawfully  abstract  and  con- 
vert and  cause  to  be  abstracted  and  converted  to  his, 
the  said  Thomas  R.  Sheridan's  own  use,  benefit  and 
advantage,  and  to  the  use,  benefit  and  advantage  of 
one  B.  C.  Agee,  certain  moneys,  fimds  and  credits  of 
said  National  Banking  Association,  of  the  amount  and 
value  of  Two  Hundred  and  Thirty  ($230.00)  Dollars, 
a  more  particular  description  of  which  is  to  this  grand 
jury  unknown,  from  and  out  of  the  moneys,  funds  and 
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credits  of  said  National  Banking  Association,  held  by 
said  National  Banking  Association  as  a  deposit  for  the 
sole  use  and  benefit  of  one  David  Hull,  a  depositor  and 
creditor  of  said  The  First  National  Bank  of  Roseburg, 
by  means  of  a  certain  instrument  designated  as  a  memo- 
randum check,  without  the  knowledge  and  consent  of 
said  National  Banking  Association,  and  with  the  intent 
then  and  there  on  the  part  of  him,  the  said  Thomas  R. 
Sheridan,  to  injure  and  defraud  the  said  National  Bank- 
ing Association  and  said  depositor  and  creditor  therein ; 
Contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided  and  against  the  peace  and  dignity  of  the 
United  States  of  America. 

COUNT  TWO. 

And  the  grand  jurors  aforesaid,  upon  their  oaths 
and  affirmations  aforesaid,  do  further  find,  charge, 
allege  and  present : 

That  Thomas  R.  Sheridan,  the  above  named  defend- 
ant, heretofore,  to  wit:  On  the  22d  day  of  March,  1911, 
in  the  County  of  Douglas,  within  the  State  and  District 
of  Oregon,  and  within  the  jurisdiction  of  this  Court, 
was  then  and  there  President  of  a  certain  National 
Banking  Association,  to  wit :  The  First  National  Bank 
of  Roseburg,  Oregon,  theretofore  duly  organized  and 
established  and  then  and  there  existing  and  doing  busi- 
ness at  the  City  of  Roseburg,  in  the  County  of  Douglas, 
within  the  state  and  district  aforesaid,  under  the  laws 
of  the  United  States,  and  that  he,  the  said  Thomas  R. 
Sheridan,  so  then  and  there  on  the  date  last  above  men- 
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tioned  being  such  president,  did  then  and  there  at  said 
City  of  Roseburg,  County  of  Douglas,  in  the  State  and 
District  of  Oregon,  on  to  wit:  the  22d  day  of  March, 
A.  D.  1911,  wilfully  and  unlawfully  abstract  and  con- 
vert and  cause  to  be  abstracted  and  converted  to  his, 
the  said  Thomas  R.  Sheridan's  own  use,  benefit  and 
advantage,  and  to  the  use,  benefit  and  advantage  of  one 
W.  P.  Reed,  certain  moneys,  funds  and  credits  of  said 
National  Banking  Association,  of  the  amount  and  value 
of  Five  Hundred  and  Thirty  ($530.00)  Dollars,  a 
more  particular  description  of  which  is  to  this  grand 
jur}^  unknown,  from  and  out  of  the  moneys,  funds  and 
credits  of  said  National  Banking  Association,  held  b}^ 
said  National  Banking  Association  as  a  deposit  for  the 
sole  use  and  benefit  of  one  M.  S.  Doerstler,  a  depositor 
and  creditor  of  said  The  First  National  Bank  of  Rose- 
burg, by  means  of  a  certain  instrument  designated  as 
a  memorandum  check,  without  the  knowledge  and  con- 
sent of  said  banking  association,  and  with  the  intent 
then  and  there  on  the  part  of  him,  the  said  Thomas  R. 
Sheridan,  to  injure  and  defraud  the  said  National  Bank- 
ing Association,  and  said  depositor  and  creditor  therein; 

Contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided  and  against  the  peace  and  dignity  of  the 
United  States  of  America. 

COUNT  THREE. 

And  the  grand  jurors  aforesaid,  upon  their  oaths 
and  affirmations  aforesaid,  do  further  find,  charge,  al- 
lege and  present: 
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That  Thomas  R.  Sheridan,  the  above  named  defend- 
ant, heretofore,  to  wit:  On  the  7th  day  of  April,  1911, 
in  the  County  of  Douglas,  within  the  State  and  District 
of  Oregon  and  within  the  jurisdiction  of  this  Court, 
was  then  and  there  president  of  a  certain  National  Bank- 
ing Association,  to  wit:  The  First  National  Bank  of 
Roseburg,  Oregon,  theretofore  duly  organized  and  es- 
tablished and  then  and  there  existing  and  doing  business 
at  the  City  of  Roseburg,  in  the  County  of  Douglas, 
within  the  state  and  district  aforesaid,  under  the  laws 
of  the  United  States,  and  that  he,  the  said  Thomas  R. 
Sheridan,  so  then  and  there  on  the  date  last  above  men- 
tioned being  such  president,  did  then  and  there  at  the 
said  City  of  Roseburg,  County  of  Douglas,  in  the  State 
and  District  of  Oregon,  on  to  wit :  the  Tth  day  of  April, 
1911,  wilfully  and  unlawfully  abstract  and  convert  and 
cause  to  be  abstracted  and  converted  to  his,  the  said 
Thomas  R.  Sheridan's  own  use,  benefit  and  advantage, 
certain  moneys,  funds  and  credits  of  said  National 
Banking  Association,  of  the  amount  and  value  of  one 
Thousand  ($1,000)  Dollars,  a  more  particular  descrip- 
tion of  which  is  to  this  grand  jury  unknown,  from  and 
out  of  the  moneys,  funds  and  credits  of  said  National 
Banking  Association,  held  by  the  said  National  Bank- 
ing Association  as  a  deposit  for  the  sole  use  and  benefit 
of  one  W.  J.  Carlon,  a  depositor  and  creditor  of  said 
The  First  National  Bank  of  Roseburg,  by  means  of  a 
certain  instrument  designated  as  a  memorandum  clieck, 
without  the  knowledge  and  consent  of  said  National 
Banking  Association,  and  with  the  intent  then  and  there 
on  the  part  of  him,  the  said  Thomas  R.  Sheridan,  to 
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injure  and  defraud  the  said  National  Banking  Associa- 
tion and  said  depositor  and  creditor  therein; 

Contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the  peace  and  dignity 
of  the  United  States  of  America. 

COUNT  FOUR. 

And  the  grand  jurors  aforesaid,  upon  their  oaths 
and  affirmations  aforesaid,  do  further  find,  charge,  al- 
lege and  present: 

That  Thomas  R.  Sheridan,  the  above  named  defend- 
ant, heretofore,  to  wit:  On  the  15th  day  of  April,  1911, 
in  the  County  of  Douglas,  within  the  State  and  Dis- 
trict of  Oregon  and  within  the  jurisdiction  of  this  Court, 
was  then  and  there  president  of  a  certain  National 
Banking  Association,  to  wit:  The  First  National  Bank 
of  Roseburg,  Oregon,  theretofore  duly  organized  and 
established  and  then  and  there  existing  and  doing  busi- 
ness at  the  City  of  Roseburg,  in  the  County  of  Doug- 
las, within  the  state  and  district  aforesaid,  under  the 
laws  of  the  United  States,  and  that  he,  the  said  Thomas 
R.  Sheridan,  so  then  and  there  on  the  date  last  above 
mentioned,  being  such  president,  did  then  and  there  at 
the  said  City  of  Roseburg,  County  of  Douglas,  in  the 
State  and  District  of  Oregon,  on,  to  wit:  the  15th  day 
of  April,  1911,  wilfully  and  unlawful^  abstract  and 
convert  and  cause  to  be  abstracted  and  converted  to  his, 
the  said  Thomas  R.  Sheridan's  own  use,  benefit  and 
advantage,  certain  moneys,  funds  and  credits  of  said 
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National  Banking  Association,  of  the  amount  and  value 
of  Five  Thousand  ($5,000)  Dollars,  a  more  particular 
description  of  which  is  to  this  grand  jury  unknown,  from 
and  out  of  the  moneys,  funds  and  credits  of  said  Na- 
tional Banking  Association,  held  by  said  National 
Banking  Association  as  a  deposit  for  the  sole  use  and 
benefit  of  one  Laura  M.  Verrill,  a  depositor  and  creditor 
of  said  The  First  National  Bank  of  Roseburg,  by  means 
of  a  certain  instrument  designated  as  a  memorandum 
check,  without  the  knowledge  and  consent  of  said  Na- 
tional Banking  Association,  and  with  the  intent  then 
and  there  on  the  part  of  him,  the  said  Thomas  R.  Sheri- 
dan, to  injure  and  defraud  the  said  National  Banking 
Association  and  said  depositor  and  creditor  therein; 

Contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the  peace  and  dignity 
of  the  United  States  of  America. 

COUNT  FIVE. 

And  the  grand  jurors  aforesaid,  upon  their  oaths 
and  affirmations  aforesaid,  do  further  find,  charge,  al- 
lege and  present: 

That  Thomas  R.  Sheridan,  the  above  named  defend- 
ant, heretofore,  to  wit:  On  the  27th  day  of  April,  1911, 
in  the  County  of  Douglas,  within  the  State  and  District 
of  Oregon,  and  within  the  jurisdiction  of  this  Court,  was 
then  and  there  president  of  a  certain  National  Bank- 
ing Association,  to  wit:  The  First  National  Bank  of 
Roseburg,  Oregon,  theretofore  duly  organized  and  es- 
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tablished  and  then  and  there  existing  and  doing  business 
at  the  City  of  Roseburg,  in  the  County  of  Douglas, 
within  the  state  and  district  aforesaid,  under  the  laws 
of  the  United  States,  and  that  he,  the  said  Thomas  R. 
Sheridan,  so  then  and  there  on  the  date  last  above  men- 
tioned being  such  president,  did  then  and  there  at  the 
said  City  of  Roseburg,  County  of  Douglas,  in  the  State 
and  District  of  Oregon,  on,  to  wit:  the  27th  day  of 
April,  A.  D.  1911,  wilfully  and  unlawfully  abstract 
and  convert  and  cause  to  be  abstracted  and  converted 
to  his,  the  said  Thomas  R.  Sheridan's  own  use,  benefit 
and  advantage,  certain  moneys,  funds  and  credits  of 
said  National  Banking  Association,  of  the  amount  and 
value  of  Five  Hundred  ($500.00)  Dollars,  a  more  par- 
ticular description  of  which  is  to  this  grand  jury  un- 
known, from  and  out  of  the  moneys,  funds  and  credits 
of  said  National  Banking  Association,  held  by  said 
National  Banking  Association  as  a  deposit  for  the  sole 
use  and  benefit  of  one  W.  J.  Carlon,  a  depositor  and 
creditor  of  said  The  First  National  Bank  of  Roseburg, 
by  means  of  a  certain  instrument  designated  as  a  memo- 
randum check,  without  the  knowledge  and  consent  of 
said  National  Banking  Association,  and  with  the  intent 
then  and  there  on  the  part  of  him,  the  said  Thomas  R. 
Sheridan,  to  injure  and  defraud  the  said  National  Bank- 
ing Association  and  said  depositor  and  creditor  therein ; 

Contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the  peace  and  dignity 
of  the  United  States  of  America. 
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COUNT  SIX. 

And  the  grand  jurors  aforesaid,  upon  their  oaths 
and  affirmations  aforesaid,  do  further  find,  charge,  al- 
lege and  present : 

That  Thomas  R.  Sheridan,  the  above  named  de- 
fendant, heretofore,  to  wit:  On  the  27th  day  of  April, 
1911,  in  the  Countj^  of  Douglas,  within  the  State  and 
District  of  Oregon,  and  within  the  jurisdiction  of  this 
Court,  was  then  and  there  president  of  a  certain  Na- 
tional Banking  Association,  to  wit:  The  First  National 
Bank  of  Roseburg,  Oregon,  theretofore  duly  organized 
and  established  and  then  and  there  existing  and  doing 
business  at  the  City  of  Roseburg,  in  the  County  of 
Douglas,  within  the  state  and  district  aforesaid,  under 
the  laws  of  the  United  States,  and  that  he,  the  said 
Thomas  R.  Sheridan,  so  then  and  there  on  the  date  last 
above  mentioned  being  such  president,  did  then  and 
there  at  the  said  Citj^  of  Roseburg,  County  of  Douglas, 
in  the  State  and  District  of  Oregon,  on,  to  wit:  The 
27th  day  of  April,  A.  D.  1911,  wilfully  and  unlawfully 
abstract  and  convert  and  cause  to  be  abstracted  and  con- 
verted to  his,  the  said  Thomas  R.  Sheridan's  own  use, 
benefit  and  advantage,  certain  moneys,  funds  and  cred- 
its of  said  National  Banking  Association,  of  the  amount 
and  value  of  Two  Hundred  and  Sixty  ($260.00)  Dol- 
lars, a  more  particular  description  of  which  is  to  this 
grand  jury  unknown,  from  and  out  of  the  moneys,  funds 
and  credits  of  said  Niitional  Banking  Association,  held 
by  said  National  Banking  Association  as  a  deposit  for 
the  sole  use  and  benefit  of  one  M.  S.  Doerstler,  a  depos- 
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itor  and  creditor  of  said  The  First  National  Bank  of 
Roseburg,  by  means  of  a  certain  instrument  designated 
as  a  memorandum  check,  without  the  knowledge  and  con- 
sent of  said  banking  association,  and  with  the  intent  then 
and  there  on  the  part  of  him,  the  said  Thomas  R.  Sheri- 
dan, to  injure  and  defraud  the  said  National  Banking 
Association  and  said  depositor  and  creditor  therein; 

Contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the  peace  and  dignity 
of  the  United  States  of  America. 

COUNT  SEVEN. 

And  the  grand  jurors  aforesaid,  upon  their  oaths 
and  affirmations  aforesaid,  do  further  find,  charge,  al- 
lege and  present: 

That  Thomas  R.  Sheridan,  the  above  named  defend- 
ant, heretofore,  on,  to  wit:  the  24th  da}^  of  May,  1911, 
in  the  County  of  Douglas,  within  the  State  and  Dis- 
trict of  Oregon,  and  within  the  jurisdiction  of  this 
Court,  was  then  and  there  president  of  a  certain  Na- 
tional Banking  Association,  to  wit:  The  First  National 
Bank  of  Roseburg,  Oregon,  theretofore  duly  organized 
and  established  and  then  and  there  existing  and  doing 
business  at  the  City  of  Roseburg,  in  the  County  of 
Douglas,  within  the  state  and  district  aforesaid,  under 
the  laws  of  the  United  States,  and  that  he,  the  said 
Thomas  R.  Sheridan,  so  then  and  there  on  the  date 
last  above  mentioned  being  such  president,  did  then  and 
there  at  the  said  City  of  Roseburg,  County  of  Douglas, 
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in  the  State  and  District  of  Oregon,  on,  to  wit:  the  24th 
day  of  May,  A.  D.  1911,  wilfully  and  unlawfully  ab- 
stract and  convert  and  cause  to  be  abstracted  and  con- 
verted to  his,  the  said  Thomas  R.  Sheridan's  own  use, 
benefit  and  advantage,  certain  moneys,  funds  and  cred- 
its of  said  National  Banking  Association,  of  the  amount 
and  value  of  Five  Thousand  Five  Hundred  ($5,500.00) 
Dollars,  a  more  particular  description  of  which  is  to 
this  grand  jury  unknown,  from  and  out  of  the  moneys, 
funds  and  credits  of  said  National  Banking  Associa- 
tion, held  by  said  National  Banking  Association  as  a 
deposit  for  the  sole  use  and  benefit  of  one  J.  E.  Haney, 
a  depositor  and  creditor  of  said  The  First  National 
Bank  of  Roseburg,  by  means  of  a  certain  instrument 
designated  as  a  memorandum  check,  without  the  knowl- 
edge and  consent  of  said  National  Banking  Associa- 
tion, and  with  the  intent  then  and  there  on  the  part  of 
him,  the  said  Thomas  R.  Sheridan,  to  injure  and  de- 
fraud the  said  National  Banking  Association  and  said 
depositor  and  creditor  therein ; 

Contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the  peace  and  dignity 
of  the  United  States  of  America. 

COUNT  EIGHT. 

And  the  grand  jurors  aforesaid,  upon  their  oaths 
and  affirmations  aforesaid,  do  further  find,  charge,  al- 
lege and  ])resent : 

That  Thomas  R.  Sheridan,  the  above  named  defend- 
ant, heretofore,  to  wit:    On  the  29th  day  of  May,  1911, 
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in  the  County  of  Douglas,  within  the  State  and  Dis- 
trict of  Oregon,  and  within  the  jurisdiction  of  this 
Court,  was  then  and  there  president  of  a  certain  Na- 
tional Banking  Association,  to  wit:  The  First  National 
Bank  of  Roseburg,  Oregon,  theretofore  duly  organized 
and  established  and  then  and  there  existing  and  doing 
business  at  the  City  of  Roseburg,  in  the  County  of 
Douglas,  within  the  state  and  district  aforesaid,  under 
the  laws  of  the  United  States,  and  that  he,  the  said 
Thomas  R.  Sheridan,  so  then  and  there  on  the  date  last 
above  mentioned  being  such  president,  did  then  and 
there  at  the  said  City  of  Roseburg,  County  of  Douglas, 
in  the  State  and  District  of  Oregon,  on,  to  wit:  the  29th 
day  of  May,  A.  D.  1911,  wilfully  and  unlawfully  ab- 
stract and  convert  and  cause  to  be  abstracted  and  con- 
verted to  his,  the  said  Thomas  R.  Sheridan's  own  use, 
benefit  and  advantage,  certain  moneys,  funds  and  cred- 
its of  said  National  Banking  Association,  of  the  amount 
and  value  of  Five  Thousand  ($5,000)  Dollars,  a  more 
particular  description  of  which  is  to  this  grand  jury  un- 
known, from  and  out  of  the  moneys,  funds  and  credits 
of  said  National  Banking  Association,  held  by  said  Na- 
tional Banking  Association  as  a  deposit  for  the  sole  use 
and  benefit  of  one  C.  E.  Marks,  a  depositor  and  creditor 
of  said  The  First  National  Bank  of  Roseburg,  Oregon, 
by  means  of  a  certain  instrument  designated  as  a  memo- 
randum check,  without  the  knowledge  and  consent  of 
said  National  Banking  Association,  and  with  the  intent 
then  and  there  on  the  part  of  him,  the  said  Thomas  R. 
Sheridan,  to  injure  and  defraud  the  said  National 
Banking  Association  and  said  depositor  and  creditor 
therein ; 
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Contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided  and  against  the  peace  and  dignity  of  the 
United  States  of  America. 

Dated  at  Portland,  Oregon,  this  21st  day  of  Febru- 
ary, 1914. 

A  TRUE  BILL. 

(Signed)     D.  L.  KEYT, 
Foreman  U.  S.  Grand  Jury. 

(Signed)     ROBERT  R.  RANKIN, 

Assistant  U.  S.  Attorney. 

Witnesses  sworn  and  examined  before  said  United 
States  Grand  Jury: 

S.  A.  Sanford. 
C.  E.  Marks. 

A.  M.  Kelsey. 

B.  C.  Agee. 
W.  J.  Carlon. 
M.  S.  Doerstler. 
E.  E.  Haines. 
David  Hull. 

H.  P.  Marks. 

C.  J.  Marks. 
E.  P.  Preble. 
Laura  M.  Verrill. 
J.  E.  Haney. 

Thomas  R.  Sheridan  (at  his  own  request). 
Miles  Agee. 
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W.  E.  Chapman. 
Mrs.  W.  T.  De  War. 
Mrs.  T.  D.  Barry. 
J.  F.  Hoover. 
Dr.  H.  Little. 
G.  P.  McNamee. 
E.  C.  Marks. 
Nettie  Scranton. 
Mrs.  Anna  E.  Carroll. 
Mrs.  John  Byron. 

Endorsed:  A  True  Bill. 

D.  L.  KEYT, 

Foreman  Grand  Jury. 

Filed  February  28,  1914.    A.  M.  Cannon,  Clerk. 


And  afterwards,  to  wit:  On  Wednesday,  the  4th 
day  of  March,  1914,  the  same  being  the  3d  judicial  day 
of  the  regular  March  term  of  said  Court;  present:  the 
Honorable  Robert  S.  Bean,  United  States  District 
Judge  presiding,  the  following  proceedings  were  had  in 
said  cause,  to  wit: 

RECORD  OF  ARRAIGNMENT. 

Now,  at  this  day  come  the  plaintiff  by  Mr.  Robert 
R.  Rankin,  Assistant  United  States  Attorney,  and  the 
defendant  in  his  own  proper  person,  and  by  Mr.  Charles 
W.  Fulton,  of  counsel:  Whereupon  said  defendant  is 
duly   arraigned   upon   the   indictment   herein,   and   on 
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motion  of  said  defendant  it  is  hereby  ordered  that  he 
be  allowed  until  March  16,  1914,  in  which  to  plead  to 
said  indictment. 


And  afterwards,  to  wit :  On  the  13th  day  of  March, 
1915,  there  was  duly  filed  in  said  Court,  and  cause  a 
Demurrer  to  Indictment,  in  words  and  figures  as  fol- 
lows, to  wit: 

DEMURRER. 

And  the  said  Thomas  R.  Sheridan,  defendant  in  the 
above  entitled  cause,  in  his  own  proper  person,  comes 
into  court  here,  and  having  heard  the  indictment  in  said 
cause  against  him  read,  says : 

1.  That  as  to  Count  One  of  said  indictment  and 
the  matters  therein  contained,  in  manner  and  form  as 
the  same  are  stated  and  set  forth  in  said  indictment,  are 
not  sufficient  in  law,  and  that  he,  the  said  Thomas  R. 
Sheridan,  is  not  bound  by  the  law  of  the  land  to  answer 
the  same ;  and  this  he  is  ready  to  verify. 

2.  That  as  to  Count  Two  of  said  indictment  and 
the  matters  therein  contained,  in  manner  and  form  as 
the  same  are  stated  and  set  forth  in  said  indictment, 
are  not  sufficient  in  law,  and  that  he,  the  said  Thomas 
R.  Sheridan,  is  not  bound  by  the  law  of  the  land  to 
answer  the  same;  and  this  he  is  ready  to  verify. 

8.  That  as  to  Count  Three  of  said  indictment  and 
the  matters  therein  contained,  in  manner  and  form  as 
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the  same  are  stated  and  set  forth  in  said  indictment,  are 
not  sufficient  in  law,  and  that  he,  the  said  Thomas  R. 
Sheridan,  is  not  bound  by  the  law  of  the  land  to  answer 
the  same ;  and  this  he  is  ready  to  verify. 

4.  That  as  to  Count  Four  of  said  indictment  and 
the  matters  therein  contained,  in  manner  and  form  as 
the  same  are  stated  and  set  forth  in  said  indictment,  are 
not  sufficient  in  law,  and  that  he,  the  said  Thomas  R. 
Sheridan,  is  not  bound  by  the  law  of  the  land  to  answer 
the  same ;  and  this  he  is  ready  to  verify. 

5.  That  as  to  Count  Five  of  said  indictment  and 
the  matters  therein  contained,  in  manner  and  form  as 
the  same  are  stated  and  set  forth  in  said  indictment, 
are  not  sufficient  in  law,  and  that  he,  the  said  Thomas 
R.  Sheridan,  is  not  bound  by  the  law  of  the  land  to 
answer  the  same;  and  this  he  is  ready  to  verify. 

6.  That  as  to  Count  Six  of  said  indictment  and  the 
matters  therein  contained,  in  manner  and  form  as  the 
same  are  stated  and  set  forth  in  said  indictment,  are  not 
sufficient  in  law,  and  that  he,  the  said  Thomas  R.  Sheri- 
dan, is  not  bound  by  the  law  of  the  land  to  answer  the 
same;  and  this  he  is  ready  to  verify. 

7.  That  as  to  Count  Seven  of  said  indictment  and 
the  matters  therein  contained,  in  manner  and  form  as 
the  same  are  stated  and  set  forth  in  said  indictment,  are 
not  sufficient  in  law,  and  that  he,  the  said  Thomas  R. 
Sheridan,  is  not  bound  by  the  law  of  the  land  to  answer 
the  same ;  and  this  he  is  ready  to  verify. 
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8.  That  as  to  Count  Eight  of  said  indictment  and 
the  matters  therein  contained,  in  manner  and  form  as 
the  same  are  stated  and  set  forth  in  said  indictment,  are 
not  sufficient  in  law,  and  that  he,  the  said  Thomas  R. 
Sheridan,  is  not  bound  by  the  law  of  the  land  to  answer 
the  same ;  and  this  he  is  ready  to  verify. 

WHEREFORE,  For  want  of  a  sufficient  indict- 
ment in  this  behalf,  the  said  Thomas  R.  Sheridan  prays 
judgment  and  that  by  the  Court  he  may  be  dismissed 
and  discharged  from  the  said  premises  in  the  said  in- 
dictment specified. 

FULTON  &  BOWERMAN, 

Attorneys  for  defendant. 

State  of  Oregon, 

County  of  Multnomah, — ss. 

Due  service  of  the  within  Demurrer  by  the  deliv- 
ery of  a  dul}^  certified  copy  thereof  as  provided  by  law, 
at  Portland,  Oregon,  on  this  10th  day  of  March,  1915, 
is  hereby  admitted. 

CLARENCE  L.  REAMES, 

Of  Attorneys  for  Plaintiff. 

Filed  March  13,  1915.    G.  H.  Marsh,  Clerk. 


And  afterwards,  to  wit,  on  Monday,  the  15th  day  of 
March,  1914,  the  same  being  the  13th  judicial  day  of 
the  regular  March  term  of  said  Court;  present:  the 
Honorable  Frank  II.  Rudkin,  United  States  District 
Judge  for  the  Eastern  District  of  Wasliington,  presid- 
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ing,  the  following  proceedings  were  had  in  said  eause, 
to  wit: 


ORDER    OVERRULING    DEMURRER    AND 
RECORD  OF  PLEA. 

This  cause  was  heard  upon  the  demurrer  of  the 
defendant  to  the  indictment  herein,  and  was  argued  by 
Mr.  Clarence  L.  Reames,  United  States  Attorney,  and 
by  Mr.  Robert  R.  Rankin,  Assistant  United  States 
Attorney,  and  by  Mr.  Charles  W.  Fulton,  of  counsel  for 
said  defendant.  Upon  consideration  whereof,  it  is  or- 
dered and  adjudged  that  said  demurrer  be,  and  the  same 
is  hereby  overruled,  and  that  said  defendant  be  allowed 
an  exception  to  this  ruling.  And  thereupon  said  defend- 
ant for  plea  to  the  indictment  herein,  says  he  is  not 
guilty. 

And  afterwards,  to-wit,  on  Monday,  the  22d  day  of 
March,  1915,  the  same  being  the  19th  judicial  day  of 
the  regular  March  term  of  said  Court;  present,  the  Hon- 
orable Frank  H.  Rudkin,  United  States  District  Judge 
for  the  Eastern  District  of  Washington,  presiding,  the 
following  proceedings  were  had  in  said  cause,  to-wit: 

RECORD  OF  EMPANELING  JURY  AND 

TRIAL. 

Now,  at  this  day,  come  the  plaintiff,  by  Mr.  Clarence 
L.  Reames,  United  States  Attorney,  and  Mr.  Robert 
R.  Rankin,  Assistant  United  States  Attorney,  and  the 
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defendant  in  his  own  proper  person  and  by  Mr.  Charles 
W.  Fulton,  Mr.  J.  W.  Bennett  and  Mr.  Elbert  B.  Her- 
mann of  counsel,  whereupon  this  being  the  time  set  for 
the  trial  of  this  cause,  now  come  the  following  named 
jurors  to  try  the  issues  joined:  James  Guttridge,  Otto 
W.  Nelson,  Robert  Johnson,  Alex  Schick,  James  Horn, 
Wm.  J.  Good,  B.  M.  Hamilton,  Howard  R.  Ewing, 
C.  C.  Huff,  R.  L.  Donald,  George  Thyng  and  Geo. 
Perkins,  twelve  good  and  lawful  men  of  the  district, 
who  being  duly  accepted  by  both  parties,  are  duly  im- 
paneled and  sworn,  and  the  hour  of  adjournment  hav- 
ing arrived,  further  trial  of  this  cause  is  continued  until 
tomorrow^  Tuesday,  March  23,  1915. 

And  afterwards,  to-wit,  on  Tuesday,  the  23d  day  of 
March,  1915,  the  same  being  the  20th  judicial  day  of 
the  regular  March  term  of  said  Court;  present,  the 
Honorable  Frank  H.  Rudkin,  United  States  District 
Judge  for  the  Eastern  District  of  Washington,  presid- 
ing, the  following  proceedings  were  had  in  said  cause, 
to-wit : 

RECORD  OF   TRIAL. 

Now,  at  this  day,  come  the  plaintiff  by  Mr.  Clarence 
L.  Reames,  United  States  Attorney,  and  INIr.  Robert 
R.  Rankin,  Assistant  United  States  Attorney,  and  the 
defendant  in  his  own  proper  person  and  by  his  counsel 
as  of  yesterday,  and  the  jury  impaneled  herein  being 
present  and  answering  to  their  names,  the  trial  of  this 
cause  is  resumed,  and  the  jur^^  having  heard  the  evidence 
adduced,  and  the  hour  of  adjournment  having  arrived. 
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and  further  trial  of  this  cause  is  continued  until  tomor- 
row, Wednesday,  March  24,  1915. 


And  afterwards,  to-wit,  on  Wednesday,  the  24th  day 
of  March,  1915,  the  same  being  the  21st  judicial  day  of 
the  regular  March  term  of  said  Court ;  present,  the  Hon- 
orable Frank  H.  Rudkin,  United  States  District  Judge 
for  the  Eastern  District  of  Washington,  presiding,  the 
following  proceedings  were  had  in  said  cause,  to-wit: 

RECORD  OF  TRIAL. 

Now,  at  this  day,  come  the  plaintiff,  by  Mr.  Clarence 
I^.  Reames,  United  States  Attorney,  and  Mr.  Robert 
R.  Rankin,  Assistant  United  States  Attorney,  and  the 
defendant  in  his  own  proper  person  and  by  his  counsel 
as  of  yesterday,  and  the  jury  impaneled  herein  being 
present  and  answering  to  their  names,  the  trial  of  this 
cause  is  resumed.  And  the  jury  having  heard  the  evi- 
dence adduced,  and  the  hour  of  adjournment  having 
arrived,  further  trial  of  this  cause  is  continued  until  to- 
morrow, Thursday,  March  25,  1915. 


And  afterwards,  to-wit,  on  Thursday,  the  25th  day 
of  March,  1915,  the  same  being  the  22d  judicial  day  of 
the  regular  March  term  of  said  Court ;  present,  the  Hon- 
orable Frank  H.  Rudkin,  United  States  District  Judge 
for  the  Eastern  District  of  Washington,  presiding,  the 
following  proceedings  were  had  in  said  cause,  to-wit : 
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RECORD  OF  TRIAL. 

Now,  at  this  day,  come  the  plaintiff  by  Mr.  Clarence 
L.  Reames,  United  States  Attorney,  and  the  defendant 
in  his  own  proper  person  and  by  his  counsel  as  of  yester- 
day, and  the  jury  impaneled  herein  being  present  and 
answering  to  their  names,  the  trial  of  this  cause  is  re- 
sumed. And  the  jury  having  heard  the  evidence  ad- 
duced, and  the  hour  of  adjournment  having  arrived, 
further  trial  of  this  cause  is  continued  until  tomorrow, 
Friday,  March  26,  1915. 

And  afterwards,  to-wit,  on  Friday,  the  26th  day  of 
March,  1915,  the  same  being  the  23d  judicial  day  of  the 
regular  March  term  of  said  Court;  present,  the  Hon- 
orable Frank  H.  Rudkin,  United  States  District  Judge 
for  the  Eastern  District  of  Washington,  presiding,  the 
following  proceedings  were  had  in  said  cause,  to-wit: 

RECORD  OF  TRIAL. 

Now,  at  this  day,  come  the  plaintiff  by  Mr.  Clarence 
L.  Reames,  United  States  Attorney,  and  Mr.  Robert 
R.  Rankin,  Assistant  United  States  Attorney,  and  the 
defendant  in  his  own  proper  person  and  by  his  counsel 
as  of  yesterday,  and  the  jury  impaneled  herein  being 
present  and  answering  to  their  names,  the  trial  of  this 
cause  is  resumed.  And  the  jury  having  heard  the  evi- 
dence adduced,  and  the  hour  of  adjournment  having 
arrived,  further  trial  of  this  cause  is  continued  until 
Monday,  March  29,  1915. 
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And  afterwards,  to-wit,  on  Monday,  the  29th  day  of 
March,  1915,  the  same  being  the  25th  judicial  day  of  the 
regular  March  term  of  said  Court;  present,  the  Hon- 
orable Frank  H.  Rudkin,  United  States  District  Judge 
for  the  Eastern  District  of  Washington,  presiding,  the 
following  proceedings  were  had  in  said  cause,  to-wit : 

RECORD  OF  TRIAL. 

Now,  at  this  day,  come  the  plaintiff,  by  Mr.  Clarence 
L.  Reames,  United  States  Attorney,  and  Mr.  Robert 
R.  Rankin,  Assistant  United  States  Attorney,  and  the 
defendant  in  his  own  proper  person  and  by  his  counsel 
as  of  Friday,  and  the  jury  impaneled  herein  being  pres- 
ent and  answering  to  their  names,  the  trial  of  this  cause 
is  resumed.  And  said  jury  having  heard  the  evidence 
adduced,  the  arguments  of  counsel,  and  the  charge  of 
the  Court,  retire  in  charge  of  proper  sworn  officers  to 
consider  of  their  verdict. 

And  afterwards,  to  wit,  on  Tuesday,  the  30th  day 
of  March,  1915,  the  same  being  the  26th  judicial  day 
of  the  regular  March  term  of  said  Court;  present:  the 
Honorable  Frank  H.  Rudkin,  United  States  District 
Judge  for  the  Eastern  District  of  Washington,  presid- 
ing, the  following  proceedings  were  had  in  said  cause, 
to  wit : 

RECORD  OF  TRIAL  AND  VERDICT. 

Now,  at  this  day  comes  the  plaintiff  by  Mr.  Clar- 
ence  L.   Reames,   United    States   Attorney,    and   Mr. 


vs,  Tliomas  R.  Shciidan  27 

Robert  R.  Rankin,  Assistant  United  States  Attorney, 
and  the  defendant  in  his  own  proper  person  and  by  his 
counsel  as  of  yesterday,  whereupon  the  jury  impaneled 
herein  come  into  court  and  answer  to  their  names,  and 
return  into  court  the  following  verdict,  viz.:  "We,  the 
jury,  duly  impaneled  and  sworn  to  try  the  above  en- 
titled criminal  cause,  find  the  above  named  defendant, 
Thomas  R.  Sheridan, 

Guilty  in  manner  and  form  as  charged  in  Count 
One  of  the  indictment;  and  Not  Guilty  in  manner  and 
form  as  charged  in  Count  Two  of  the  indictment;  and 
Not  Guilty  in  manner  and  form  as  charged  in  Count 
Three  of  the  indictment ;  and  Guilty  in  manner  and  form 
as  charged  in  Count  Four  of  the  indictment;  and  Not 
Guilty  in  manner  and  form  as  charged  in  Count  Five 
of  the  indictment;  and  Not  Guilty  in  manner  and  form 
as  charged  in  Count  Six  of  the  indictment;  and  Not 
Guilty  in  manner  and  form  as  charged  in  Count  Seven 
of  the  indictment;  and  Not  Guilty  in  manner  and  form 
as  charged  in  Count  Eight  of  the  indictment.  Dated  at 
Portland,  Oregon,  this  30th  day  of  March,  1915,  R.  L. 
Donald,  Foreman  of  the  Juiy."  Whereupon,  on  motion 
of  said  defendant,  it  is  ordered  that  said  jury  be  polled 
and  thereupon  each  of  said  jurors  in  answer  to  his  name 
says  that  the  said  verdict  is  his  verdict.  Whereupon  it 
is  ordered  that  said  verdict  be  received  and  filed;  and 
on  motion  of  said  defendant,  it  is  ordered  that  he  be 
and  hereby  is  allowed  30  days  from  this  date  in  which 
to  file  a  motion  for  a  new  trial  herein  and  to  file  a 
motion  in  arrest  of  judgment. 
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And  afterwards,  to  wit,  on  the  30th  day  of  March, 
1915,  there  was  duly  filed  in  said  Court  and  cause  ver- 
dict, in  words  and  figures  as  follows,  to  wit: 

VERDICT. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

UNITED  STATES  OF  AMERICA 

V. 

THOMAS  R.  SHERIDAN, 

Defendant. 

VERDICT  OF  JURY. 

We,  the  juiy,  duly  impaneled  and  sworn  to  try  the 
above  entitled  criminal  cause,  find  the  above  named  de- 
fendant, Thomas  R.  Sheridan, 

Guilty  in  manner  and  form  as  charged  in  Count  One 
of  the  indictment ;  and 

Not  Guilty  in  manner  and  form  as  charged  in  Count 
Two  of  the  indictment ;  and 

Not  Guilty  in  manner  and  form  as  charged  in  Count 
Three  of  the  indictment;  and 

Guilty  in  manner  and  form  as  charged  in  Count 
Four  of  the  indictment ;  and 

Not  Guilty  in  manner  and  form  as  charged  in  Count 
Five  of  the  indictment;  and 

Not  Guilty  in  manner  and  form  as  charged  in  Count 
Six  of  the  indictment ;  and 
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Not  Guilty  in  manner  and  fonn  as  charged  in  Count 
Seven  of  the  indictment ;  and 

Not  Guilty  in  manner  and  form  as  charged  in  Count 
Eight  of  the  indictment. 

Dated  at  Portland,  Oregon,  this  30th  day  of  March, 
1915. 

R.  L.  DONALD, 
Foreman  of  the  Jury. 

Filed  March  30,  1915,  G.  H.  Marsh,  Clerk. 


And  afterwards,  to  wit,  on  the  12th  day  of  April, 
1915,  there  was  duly  filed  in  said  Court  and  cause,  mo- 
tion in  arrest  of  judgment  and  for  a  new  trial,  in  words 
and  figures  as  follows,  to  wit: 

MOTION  IN  ARREST  OF  JUDGMENT: 
MOTION  FOR  NEW  TRIAL. 

Comes  now  Thomas  R.  Sheridan,  the  defendant  in 
the  above  entitled  cause,  and  the  jury  in  said  cause  hav- 
ing heretofore  returned  a  verdict  finding  said  Thomas 
R.  Sheridan  guilty  on  Counts  numbered  One  and  Four 
of  the  indictment  herein,  the  said  defendant,  Thomas 
R.  Sheridan,  now  moves  the  Court  in  arrest  of  judg- 
ment and  for  a  new  trial,  as  follows : 


The  defendant  aforesaid  represents  and  shows  to 
the  Court  that  Count  One  of  said  indictment  does  not 
state  facts  sufficient  to  constitute  a  crime,  and  does  not 
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charge  this  defendant  with  any  offense  against  the  laws 
of  the  United  States,  and  therefore  this  defendant  moves 
the  Court  in  arrest  of  judgment  on  said  Count  One. 


II, 


The  defendant  aforesaid  represents  and  shows  to  the 
Court  that  Count  Four  of  said  indictment  does  not  state 
facts  sufficient  to  constitute  a  crime,  and  does  not  charge 
this  defendant  with  any  offense  against  the  laws  of  the 
United  States,  and  therefore  this  defendant  moves  the 
Court  in  arrest  of  judgment  on  said  Count  Four. 


III. 


If  the  motion  of  the  said  defendant  aforesaid,  in  ar- 
rest of  judgment,  be  not  allowed  as  to  said  Count  One 
of  said  indictment,  then  this  defendant  moves  the  Court 
to  set  aside  the  verdict  of  the  jury  aforesaid,  finding 
this  defendant  guilty  as  charged  in  said  Count  One,  for 
the  following  reasons : 

(1)  The  evidence  was  insufficient  to  justify  the 
verdict,  and  the  verdict  was  against  the  great  weight  and 
preponderance  of  the  evidence ; 

(2)  That  at  the  trial  of  said  cause  the  Court  erred 
in  admitting  evidence  against  the  defendant,  objected  to 
by  the  defendant,  and  to  which  rulings  of  the  Court  the 
defendant,  in  each  instance,  then  and  there  excepted, 
and  his  exception  was  allowed ; 

(3)  The  Court  erred  in  refusing  to  instruct  the 
jury  as  requested  by  the  defendant  at  the  trial  of  said 
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cause ;  and  to  such  refusal  of  the  Court,  in  each  instance, 
the  defendant  excepted  and  his  exception  was  allowed 
by  the  Court. 

IV. 

If  the  motion  of  the  said  defendant  aforesaid,  in 
arrest  of  judgment,  be  not  allowed  as  to  said  Count 
Four  of  said  indictment,  then  this  defendant  moves  the 
Court  to  set  aside  the  verdict  of  the  jury  aforesaid,  find- 
ing this  defendant  guilty  as  charged  in  said  Count  Four, 
for  the  following  reasons : 

(1)  The  evidence  was  insufficient  to  justify  the 
verdict,  and  the  verdict  was  against  the  great  weight 
and  preponderance  of  the  evidence; 

(2)  That  at  the  trial  of  said  cause  the  Court  erred 
in  admitting  evidence  against  the  defendant,  objected 
to  by  the  defendant,  and  to  which  rulings  of  the  Court 
the  defendant,  in  each  instance,  then  and  there  except- 
ed, and  his  exception  was  allowed; 

(3)  The  Court  erred  in  refusing  to  instruct  the 
jury  as  requested  by  the  defendant  at  the  trial  of  said 
cause;  and  to  such  refusal  of  the  Court,  in  each  in- 
stance, the  defendant  excepted  and  his  exception  was 
allowed  by  the  Court. 

FULTON  &  BOWERMAN, 

Attorneys  for  Defendant. 
State  of  Oregon 

County  of  Multnomah — ss. 

Due  service  of  the  within  motion  by  the  delivery  of 
a  duly  certified  c()})y  thereof  as   i)rovided  by  law,   at 
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Portland,  Oregon,  on  this  April  12th,  1915,  is  hereby 
admitted. 

JOHN  J.  BECKMAN, 
Of  Attorneys  for  Complainant. 

Filed  April  12,  1915,  G.  H.  Marsh,  Clerk. 


And  afterwards,  to-wit,  on  Friday,  the  30th  day  of 
April,  1915,  the  same  being  the  54th  judicial  day  of  the 
regular  March  term  of  said  Court;  Present:  the  Hon- 
orable Frank  H.  Rudkin,  United  States  District  Judge 
for  the  Eastern  District  of  Washington,  presiding, 
the  following  proceedings  were  had  in  said  cause,  to- 
wit: 

ORDER  DENYING  MOTION  IN  ARREST  OF 

JUDGMENT  AND  FOR  NEW  TRIAL. 

RECORD  OF  SENTENCE. 

Now,  at  this  day,  come  the  plaintiff  by  Mr. 
Clarence  L.  Reames,  United  States  Attorney,  and  Mr. 
Robert  R.  Rankin,  Assistant  United  States  Attorney, 
and  the  defendant  in  his  own  proper  person  and  by  Mr. 
C.  W.  Fulton  of  counsel,  whereupon  this  cause  comes 
on  to  be  heard  upon  the  motion  of  the  said  defendant 
in  arrest  of  judgment  and  for  a  new  trial  herein,  and 
the  Court  having  heard  the  arguments  of  counsel,  it  is 
ordered  and  adjudged  that  said  motions  be,  and  the 
same  are  hereby  denied;  whereupon  on  motion  of  said 
plaintiff  for  judgment  upon  the  verdict  of  the  jury 
heretofore  returned  herein,  it  is  considered  that  said 
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defendant  be  imprisoned  in  the  United  States  Peniten- 
tiary at  McNeils  Island,  Washington,  for  the  term  of 
five  (5)  years  as  to  each  of  the  two  counts  in  said  in- 
dictment upon  which  said  defendant  was  found  guilty 
and  that  these  sentences  run  concurrently;  it  is  further 
ordered  that  said  defendant  stand  committed  until  this 
sentence  be  performed  or  until  he  be  discharged  accord- 
ing to  law.  Whereupon  on  motion  of  said  defendant, 
it  is  ordered  that  he  be  and  is  hereby  allowed  ninety  days 
within  which  to  submit  a  bill  of  exceptions  herein  and  it 
is  further  ordered  that  said  defendant  give  a  supersedeas 
bond  in  the  sum  of  $6000.00  and  that  upon  the  filing  of 
said  bond,  execution  of  sentence  herein  be  staved. 


And  afterwards,  to  wit,  on  the  25th  day  of  October, 
1915,  there  was  duly  filed  in  said  Court  and  cause  a  Bill 
of  Exceptions  in  words  and  figures  as  follows,  to  wit: 

BILL  OF  EXCEPTIONS. 

BE  IT  REMEMBERED,  that  upon  the  21st  day 
of  Februar\%  1914,  an  indictment  was  returned  in  the 
above-entitled  Court,  charging  the  defendant,  Thomas 
R.  Sheridan,  with  having  violated  Section  5209  of  the 
Revised  Statutes  of  the  United  States. 

That  thereafter  said  defendant  interposed  a  demur- 
rer to  the  said  indictment. 

Thereafter  said  demurrer  was  by  the  Court  o^'cr- 
ruled,  to  which  ruling  and  decision  of  the  Court  said 
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defendant  by  his  Attorneys  then  and  there  excepted; 
and  his  exception  was  allowed. 

BE  IT  FURTHER  REMEMBERED,  that  on 
the  23rd  day  of  March,  A.  D.  1915,  at  a  stated  term 
of  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Oregon,  the  above-entitled  cause  came  on  duly 
and  regularly  for  trial  before  the  Honorable  Frank  H. 
Rudkin,  United  States  District  Judge;  the  United 
States  appearing  by  Mr.  Clarence  L.  Reames,  United 
States  Attorney  for  said  District  of  Oregon,  and  Mr. 
R.  R.  Rankin,  Assistant  United  States  Attorney  for 
said  District  of  Oregon;  and  the  defendant  Thomas  R. 
Sheridan  appearing  in  person  and  by  Messrs.  C.  W. 
Fulton,  J.  R.  Bennett,  and  Elbert  Hermann,  his  At- 
torneys. 

Thereupon  a  jury  was  regularly  empaneled  and 
sworn  according  to  law,  and  opening  statements  having 
been  made  to  the  jury  by  counsel  for  the  United  States 
and  for  the  defendant,  respectively,  the  evidence  herein- 
after following  was  introduced  and  the  following  pro- 
ceedings occurred. 

As  a  part  of  the  case  of  the  government,  and  dur- 
ing the  progress  of  the  trial,  the  government  intro- 
duced in  evidence  the  follow^ing  exhibits,  which  bear  the 
following  respective  exhibit  numbers: 

GOVERNMENT'S  EXHIBITS. 

Exhibit  No.     Character  of  Document. 
1.     Charter  1st  Nat'l  Bank  of  Roseburg,  Oregon. 
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2.  Note  3/2/06  to  David  Hull,  $512.50. 

3.  Memorandum  check,  David  Hull,  $800. 

4.  Memorandum  check,  David  Hull,  $230. 

5.  Minute  Book  1st  Nat'l  Bank,  Roseburg,  Oregon. 

6.  Note  3/4/11  to  David  Hull,  $230. 

7.  Deposit  slip  3/4/11,  Hull,  $230. 

8.  Letter,  Sheridan  to  Mrs.  Verrell,  4/6/11. 

9.  Memorandum     check,     4/15/11,     Mrs.     Verrell, 

$5,000. 

10.  Note,  4/15/11,  Sheridan  to  Mrs.  Verrell,  $5,000. 

11.  Memorandum  check,  Carlon,  4/7/11,  $1,000. 

12.  Note,  Sheridan  to  Carlon,  4/7/11,  $1,000. 

13.  Memorandum  check,  4/27/11,  Carlon,  $500. 

14.  Note,  Sheridan  to  Carlon,  4/27/11,  $500. 

15.  Memorandum  check,  Haney,  5/24/11,  $5,000. 

16.  Note,  Sheridan  to  Haney,  5/24/11,  $5,000. 

17.  Memorandum  check,  1/18/11,  $600.     Chapman. 

18.  Memorandum  check,  3/22/11,  $530.     Doerstler. 

19.  Memorandum  check,  4/27/11,  $260.     Doerstler. 

20.  Note,  Sheridan  to  Doerstler,  $260,  4/27/11. 

21.  Memorandum  check,  5/8/08,  $1,000,  Doerstler. 

22.  Note,  Sheridan  to  Doerstler,  $1,000,  5/8/08. 

23.  Memorandum  check,  Doerstler,  5/1/08,  $469. 

24.  Note,  Agee  to  Doerstler,  5/1/08. 

25.  Note,  Sheridan  to  Doerstler,  3/30/09,  $500. 

26.  Memorandum  check,  5/10/10,  Doerstler,  $1,700. 

27.  Note,  Kelsay  to  Doerstler,  5/10/10,  $700. 

28.  Note  Sheridan  to  Doerstler,  5/5/10,  $1,000. 

29.  Note  Kelsay  to  Doerstler,  10/6/09,  $1,000. 

30.  Deposit  slip,  credit  Agee,  $469,  5/1/08. 

31.  Deposit  slip,  credit  Kelsay,  $1,000,  10/6/09. 
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32.  Memorandum  check,  7/27/08,  Marks,  $2,000. 

33.  Note,  Sheridan  to  Marks,  7/27/08,  $2,000. 

34.  Memorandum  check,  2/23/10,  Marks,  $500. 

35.  Note,  Sheridan  to  Marks,  2/23/10,  $500. 

36.  Note,  Sheridan  to  Marks,  5/20/11,  $5,000. 

37.  Memorandum  check,  8/10/09,  H.  P.  Marks,  $745. 

38.  Note,  Kelsay  to  H.  P.  Marks,  8/10/09,  $745. 

39.  Memorandum    check,    1/25/10,    H.    P.    Marks, 

$540.32. 

40.  Note,  Kelsay  to  H.  P.  Marks,  1/25/10,  $540.32. 

41.  Memorandum  check,  1/25/10,  C.  J.  Marks,  $500. 

42.  Note,  Sheridan  to  C.  P.  Marks,  1/25/10,  $500. 

43.  Memorandum  check,  2/6/11,  C.  J.  Marks,  $800. 

44.  Note  to  C.  J.  Marks,  2/6/11,  $800. 

44I/2.     Memorandum  check,   6/29/07,  E.   C.   Marks, 
$300. 

45.  Note,  Agee  to  E.  C.  Marks,  6/29/07,  $300. 

46.  Memorandum  check,  8/10/09,  E.  C.  Marks,  $300. 

47.  Note,  Kelsay  to  Marks,  8/10/09,  $300. 

48.  Memorandum    check,    1/29/10,    E.    C.    Marks, 

$937.52. 

49.  Note,  Sheridan  to  E.  C.  Marks,  1/29/10,  $937.52. 

50.  Memorandum    check,    12/13/10,    Marks    Bros., 

$3,000. 

51.  Note,  Sheridan  to  Marks  Bros.,  12/3/10,  $3,000. 

52.  Memorandum  check,  4/6/08,  Haines,  $2,000. 

53.  Note,  4/6/08,  to  Haines,  $2,000. 

54.  Note,  11/26/09,  Kelsay  to  DeWar,  $3,000. 
o5.     Letter,  Sheridan  to  DeWar,  12/21/09. 

56.     Memorandum  check,  Mrs.  T.  D.  Barry,  6/28/09, 
$1,000. 
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57.  Memorandum  check,  Mrs.  T.  D.  Barry,  8/29/08, 

$2,000. 

58.  Promissoiy  note,   12/15/09,   Sheridan  to  Barry, 

$3,000. 

59.  Memorandum  check,  3/18/10,  Mrs.  Barry,  $500. 

60.  Note,  Kelsay  to  Barry,  3/18/10,  $500. 

61.  Memorandum  check,  11/28/10,  $1,000,  Barry. 

62.  Note,  Sheridan  to  Bariy,  11/28/10,  $1,000. 

63.  Letter,  Cooley  to  Sheridan,  6/4/09. 

64.  Note,  Sheridan  to  Cooley,  1/2/08. 

65.  Note,  Sheridan  to  Cooley,  1/7/09. 

66.  Letter,  Sheridan  to  McNamee,  7/23/09. 

67.  Letter,  McNamee  to  Sheridan,  2/3/11. 

68.  Letter,  Sheridan  to  McNamee,  2/8/11. 

69.  Memorandum  check  2/9/11,  McNamee,  $2,956.60. 

70.  Note,  Sheridan  to  McNamee,  2/9/11,  $2,956.60. 

71.  Letter,  Sheridan  to  McNamee,  6/18/12. 

72.  Memorandum  check,  2/21/10,  Preble,  $3,000. 

73.  Note,  Servia  to  Preble,  2/8/10,  $3,000. 

74.  Memorandum  check,  2/24/11,  Mosthaf,  $800. 

75.  Note,  Sheridan  to  Mosthaf,  2/22/11,  $800. 

76.  Memorandum  check,  2/17/09,  Wende,  $1169. 

77.  Note,  2/17/09,  to  Wende,  $1,010. 

78.  Memorandum  check,  Mrs.  Byron,  $1,080.25. 

79.  Memorandum  check,  1/23/09,  Hoover,  $2,500. 

As  a  part  of  the  defense  of  the  defendant  he  intro- 
duced in  evidence  during  the  cross-examination  of  the 
several  witnesses  of  the  government,  the  following  ex- 
hibits : 
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Exhibit  No.     Character  of  Document. 

1.  Release,  David  Hull. 

2.  Bank  Book,  David  Hull. 

3.  Release,  Mrs.  Verrell. 

4.  Letter,  Verrell  to  Sheridan. 

5.  Letter,  Verrell  to  Sheridan. 

6.  Deposition  of  Haney. 

7.  (a)      Bank  statements,  Doerstler. 
7.  (b)      Bank  statements,  Doerstler. 

7.  (c)      Bank  statements,   Doerstler. 

8.  Release,  C.  J.  Marks. 

9.  Release,  E.  C.  Marks. 

10.  Release,  Marks  Bros. 

11.  Letter,  H.  P.  Marks  to  Sheridan,  11/16/12. 

12.  Bank  Book,  Marks  Bros. 

13.  Release,  McNamee. 

14.  Release,  Mrs.  Barry. 

15.  Release,  Mosthaf. 

16.  Letter,  Mosthaf  to  Sheridan,  3/4/12. 

17.  Letter,  Mosthaf  to  Sheridan,  10/5/12. 

18.  Letter,  Mosthaf  to  Sheridan,  11/11/12. 

19.  Release,  Wende. 

20.  Letter,  Byron  to  Sheridan,  8/4/12. 

21.  Letter,  Byron  to  Sheridan,  10/30/12. 

22.  Letter,  Byron  to  Sheridan,  3/23/13. 

23.  Letter,  Byron  to  Sheridan,  10/23/12. 

Some  of  the  exhibits  above  set  forth  and  enumer- 
ated have  been,  by  stipulation  of  counsel,  and  by  virtue 
of  an  order  of  the  Court,  withdrawn  since  the  trial.  As 
to  all  of  these  exhibits  so  withdrawn,  certified  copies 
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thereof  accompany  this  bill  of  exceptions.    As  to  all  of 
those  exhibits  not  withdrawn,  the  originals  thereof  ac- 
company this  bill  of  exceptions. 

CHARLES  A.  STEWART 

A  witness  called  for  the  United  States  and  sworn, 
testified  as  follows: 

Direct  Examination  by  Mr.  Reames. 

'I  am  Chief  Clerk  in  the  office  of  the  Comptroller  of 
the  Currenc}^  at  Washington,  D.  C.  I  have  here  a  cer- 
tified copy  of  the  charter  of  the  First  National  Bank  of 
Roseburg,  Oregon. 

The  Government  offered  the  copy  of  the  charter  in 
evidence  and  it  was  marked  Government's  Exhibit  1. 

I  have  here  the  originals  and  certified  copies  of  all 
the  releases  signed  by  former  depositors  of  the  First 
National  Bank  of  Roseburg  and  filed  in  the  office  of 
the  Comptroller  of  the  Currency. 

Whereupon  the  witness  produced  the  said  originals 
and  the  said  certified  copies  of  said  releases  and  deliv- 
ered them  to  the  attorney  for  the  defendant,  for  use 
during  the  trial,  in  any  manner  that  the  defendant 
might  wish. 
DAVID  HULL 

A  witness  called  on  behalf  of  the  Government,  be- 
ing first  duly  sworn,  testified  as  follows: 

DIRECT  EXAMINATION. 

Questions  by  Mr.  Reames. 

1  have  lived  in  Roseburg,  Oregon,  about  24<  years. 
I  work  in  a  livery  stable  and  have  followed  that  occupa- 


40  United  States  of  America 

(Testimony  of  Davi'd  Hull.) 

tion  12  or  14  years.  I  have  known  Mr.  Sheridan  for 
15  or  16  years  and  was  one  of  the  depositors  of  the  First 
National  Bank  of  Roseburg  and  had  a  deposit  with 
that  bank  for  12  or  14  years.  I  had  a  conversation  with 
Mr.  Sheridan,  relative  to  the  loaning  of  some  of  my 
money,  in  March,  1906.  I  told  Mr.  Sheridan,  one  day 
I  met  him,  I  had  some  money.  I  said,  "Mr.  Sheridan, 
how  about  loaning  out  some  money  to  a  good  man?" 
"Am  I  a  good  man?"  I  said,  "Yes,  sir,  you  are,  Mr. 
Sheridan."  I  never  gave  him  any  other  authorization 
except  that. 

Government  Exhibit  No.  2  was  offered  and  re- 
ceived in  evidence,  this  being  a  promissory  note,  of  date 
March  2,  1906,  for  the  sum  of  $512.50,  payable  on  de- 
mand, to  the  order  of  David  Hull,  with  interest  at  six 
per  cent,  it  being  admitted  by  the  defendant  that  the 
note  was  signed  by  the  defendant. 

Witness  continuing:  Mr.  Sheridan  paid  me  $10 
interest  on  that  note,  and  no  more. 

By  Mr.  Reames: 

The  purpose  of  it  is  this:  The  Government  will 
contend  that  he  had  authority — what  authority  he  had 
was  limited  to  this  $500  loan,  and  that  he  got  that,  but 
that  he  had  no  authority  to  loan  any  more — that  made 
the  limit  of  his  authority.  Now,  it  might  be  contended 
on  the  part  of  the  defense  that  if  that  loan  were  paid,  it 
might  be  argued  that  he  had  authority  to  loan  it  again, 
but  the  purpose  of  proving  the  note  has  not  been  paid 
is  to  show  that  the  previous  authority  ended  there. 
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COURT:  If  that  is  the  purpose  of  it  I  will  ad- 
mit it. 

MR.  FULTON:    It  might  be  for  that  purpose. 

Witness  continuing:  That  is  the  only  conversation 
or  authority  I  ever  gave  him.  That  is  the  only  talk  me 
and  Mr.  Sheridan  ever  had  about  loaning  my  money. 

There  was  received  and  marked  for  identification: 

Government's  Exhibit  3,  being  a  memorandum 
check,  dated  Dec.  23,  1909,  against  the  account  of 
David  Hull,  at  the  First  National  Bank,  for  $800. 

Witness  continuing:  I  never  signed  that  memoran- 
dum check.  I  received  a  note  for  that  $800,  being  the 
note  of  John  Sheridan.  I  first  learned  of  this  $800 
transaction  about  a  year  and  a  half  ago.  1  put  it  into 
Mr.  Eddy's  hands.  Mr.  Eddy  is  a  lawyer  at  Roseburg 
and  I  put  my  business  in  his  hands.  That  was  the  first 
time  I  ever  knew  of  this  $800  transaction.  Mr.  Eddy 
then  told  me  that  it  was  Mr.  John  Sheridan  who  owed 
me  $800.     Upon  that  loan  there  has  been  $460  paid. 

By  Mr.  Reames: 

I  hand  you  a  memorandum  check,  dated  March  4, 
1911,  which  I  have  stated  to  the  Court  forms  the  basis 
of  Count  No.  1  of  the  indictment,  purporting  to  have 
been  signed  by  David  Hull,  reading  to  the  order  of 
B.  C.  Agee,  amount  $230,  and  ask  you  to  look  at  it  and 
say  you  signed  it.     Did  you  ever  sign  that? 

Answer.     No,  sir,  I  never  did. 

Question.  Did  you  ever  authorize  Mr.  Sheridan  to 
k)an  your  money  to  INIr.  B.  C.  Agee? 
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A.     No,  sir,  I  never  did. 

Q.  When  did  you  first  learn  that  your  money  was 
loaned  to  Mr.  B.  C.  Agee? 

A.  Well,  <I  got  a  letter  from  the  National  Bank 
Examiner;  got  it  out  of  the  post  office;  took  it  to  Mr. 
Hedgpeth;  had  him  read  it,  and  he  said,  "That  is  all 
right,"  so  I  had  him  sign  my  name.  That  was  the  first 
time  I  knew  my  money  had  been  loaned  to  Mr.  Agee. 
I  cannot  read  or  write. 

Q.  I  have  your  promissory  note,  of  date  March  4, 
1911,  the  same  date  as  the  memorandum  check,  in  your 
favor,  for  $230.  Did  you  ever  have  possession  of  that 
note?  Did  Mr.  Sheridan  ever  give  you  possession  of 
that  note? 

A.     No,  sir,  not  that  I  know  of. 

The  memorandum  check,  of  date  March  4,  1911,  was 
marked  Government's  Exhibit  4,  for  identification. 

By  Mr.  Reames: 

That  is  the  transaction  on  which  we  rely  on  Count  1 
of  the  indictment. 

Witness  continuing:  I  never  met  National  Bank 
Examiner  Goodhart. 

Q.  'I  hand  you  here  a  letter  written  to  you  under 
date  of  June  20,  1911,  the  original  of  a  letter  addressed 
to  Mr.  David  Hull  at  Roseburg,  Oregon,  purporting  to 
be  signed  by  Richard  W.  Goodheart,  National  Bank 
Examiner,  with  release  at  the  bottom  signed  by  David 
Hull,  and  ask  you  whether  or  not  you  wrote  that.  Did 
you  write  your  signature  there? 
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A.     No,  sir,  I  did  not. 

Q.  I  wish  you  would  tell  the  jury  in  your  own  way 
how  you  came  to  sign  that  or  authorize  that  to  be  signed. 

MR.  FULTON :    He  says  he  didn't  sign  it. 
Q.     How   did   you   come   to   authorize   this   to  be 
signed  ? 

COURT:  He  testified  a  while  ago  somebody  else 
signed  it  at  his  request. 

Q.     Tell  about  that  time  with  Mr.  Hedgpeth. 

A.  I  got  that  letter,  that  I  am  going  to  tell  you, 
and  I  took  it  down  to  the  stage  barn  and  Mr.  Hedgpeth 
was  there  and  I  had  him  read  it  and  he  said  "That  is  all 
right,  sign  it,"  and  I  said,  "if  it  is  all  right  I  will  sign 
it,"  and  I  did,  and  I  took  it  and  put  it  in  my  pocket  and 
I  didn't  give  it  to  Mr.  Sheridan  until  next  morning  and 
I  met  him  at  the  bank,  on  the  sidewalk  outside,  and  he 
read  it  and  w^ent  on  in  the  bank  and  that  is  all  there  was 
to  it. 

Q.  Now,  this  statement  says  that  you  had  author- 
ized him  to  loan  $230  to  Mr.  Agee;  had  you  given  him 
that  authorization? 

A.  No,  sir,  I  did  not.  Not  at  that  time.  I  had 
Mr.  Hedgpeth  sign  it. 

Q.  But  was  the  authorization  you  gave  him  to  loan 
the  $500  the  only  authorization  you  ever  gave  him? 

A.  Yes,  sir,  that  is  all  1  ever  gave  Mr.  Sheridan  to 
take 

MR.  FULTON:  Now,  Mr.  Reames,  I  don't  want 
to  interrupt  by  objection,  but  I  object  to  your  saying 
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"was  that  the  only  authorization?"  Now,  you  can  ask 
him  if  he  had  any  other  conversation  about  it,  because 
authorization  is  a  conclusion  to  be  drawn. 

Q.  Did  you  ever  have  any  other  talk  with  him, 
Mr.  Hull? 

A.     No,  sir,  I  never  did. 

Q.     About  telling  him  to  loan  your  money? 

A.     I  never  did. 

CROSS  EXAMINATION. 

By  MR.  FULTON. 

Witness  continuing:  1  had  been  in  the  bank  and  I 
said,  "How  about  loaning  about  $500  of  my  money  to  a 
good  man?"  and  Mr.  Sheridan  said,  "Ain't  I  a  good 
man?"  And  I  said,  "Yes,  sir."  I  have  no  idea  when 
that  was.  I  don't  know  how  much  I  did  have  in  the 
bank  at  that  time.  I  knew  then  that  he  took  $500.  'I 
didn't  know  exactly  at  what  time,  for  he  didn't  say,  but 
I  expected  him  to.  I  don't  know  what  year  this  was  in. 
I  suppose  he  took  $500.  I  told  him  to  take  it.  I  never 
got  no  note.  I  suppose  the  note  is  in  the  bank.  I  had 
a  bank  book.     (Produces  bank  book). 

Q.  By  MR.  FULTON:  Well,  I  see  here  on 
March  22,  1906,  is  a  debit  charge  to  you;  this  shows  that 
it  was  taken  out  of  your  account,  $512.50;  do  you  think 
that  was  the  amount? 

A.  I  have  an  idea;  I  could  not  swear  to  it.  I  had 
a  deposit  in  the  bank.    I  know  that. 
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Q.  Well,  here  is  a  note  dated  March  2,  $512.50. 
Did  you  get  that  note?     (Government's  Exhibit  2.) 

A.  I  got  that  in  the  lawyer's  hands,  the  note  left  in 
the  bank;  I  didn't  know  the  note  was  there;  I  know  I 
put  five  hundred 

Q.  You  didn't  put  this  $512.50  in  the  lawyer's 
hands,  did  you? 

A.  I  put  all  my  notes  in  his  hands;  all  the  notes  I 
had.  He  got  them  out  of  the  bank.  This  was  about  a 
year  ago,  a  little  over,  that  I  put  them  in  his  hands.  I 
did  this  so  that  the  lawyer  would  collect  the  money  for 
me  from  Mr.  Sheridan.  I  never  did  authorize  the  $800 
loan.  Mr.  John  Sheridan  paid  $460  on  the  note.  I  have 
this  $800  note  in  my  lawyer's  hands.  The  note  is  signed 
John  Sheridan,  by  Tom  Sheridan.  Shows  that  it  was 
signed  the  name  John  Sheridan  by  Tom  Sheridan. 
There  has  been  $400  paid  on  the  principal  and  $160  on 
the  interest.  This  was  paid  about  four  or  five  months 
ago. 

Q.  By  MR.  FULTON :  And  since  Eddy  has  it, 
did  John  Sheridan  pay  some — has  he  paid  this  $400 
since  Mr.  Eddy  has  it? 

A.     Yes,  sir. 

Q.     And  he  had  paid  the  interest  before? 

A.     Oh,  yes,  yes,  paid  the  interest  before. 

Q.  What  was  that  $160  besides  you  mentioned  that 
was  paid? 

A.     That  paid  the  interest. 

Q.     That  was  on  the  interest? 

A.     Yes. 
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Witness  continuing:  'I  never  got  my  bank  book 
straightened  out.  I  put  money  in  the  bank,  took  the 
book  along  and  the  man  entered — would  put  down  what 
I  drew  out  and  what  I  put  in.  They  fixed  it  up  one 
time,  I  remember.  They  had  Mr.  Harry  Stapleton,  the 
bookkeeper,  fix  it  up. 

Q.  Now,  later  on,  when  the  bank  examiner  was 
there,  you  say  that  you  received  from  the  bank  exam- 
iner a  letter,  which  I  now  hand  you,  and  ask  you  if  it  is 
the  one  to  which  you  referred. 

A.     I  don't  know  much  about  that,  but 

Q.  Do  you — look  at  the  signature  there,  David 
Hull,  and  see  if  you  recognize  that  as  the  one  which  you 
say  you  had  signed  for  you? 

A.     Yes,  sir,  that  is  the  one  Mr.  Hedgpeth  signed. 

Q.     You  recognize  that? 

A.     Yes,  sir,  the  very  one. 

Q.     Who  was  it  signed  that  for  you? 

A.     Mr.  Hedgpeth,  Al  Hedgpeth. 

Q.  Mr.  Hedgpeth  wrote  your  name,  by  your  di- 
rection, to  that? 

A.     Yes,  sir. 

Q.  You  w  ent  with  this  after  you  received  this  from 
the  post  office,  as  I  understand,  you  went  down  to  the 
livery  stable? 

A.     Yes,  sir. 

Q.     Where  Mr.  Hedgpeth  was? 

A.     Yes,  sir. 

Q.     You  showed  it  to  him? 

A.     Yes,  sir. 
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Q.  And  he  read  it  to  you.  Well,  how  long  did  you 
talk  to  Mr.  Hedgpeth  about  it? 

A.  Oh,  ten  or  fifteen  minutes,  I  guess,  maybe;  I 
never  timed  myself  to  see  the  time  it  was. 

Q.     He  read  the  whole  letter  to  you,  did  he? 

A.     Yes,  sir. 

Q.  I  will  read  this  and  see  if  it  sounds  to  you  just 
the  same  as  it  was  read  to  you.  (Reading)  :  This  is 
"Roseburg,  Oregon,  June  20,  1911.  Mr.  David  Hull, 
Roseburg,  Oregon,  Dear  Sir:  The  records  of  this  bank 
showed  at  a  recent  examination  that  certain  charges  had 
been  made  in  your  account  by  President  Sheridan;  in 
other  words,  part  of  your  deposit  had  been  withdrawn 
and  loaned  by  him.  Mr.  Sheridan  states  that  you  au- 
thorized him  to  draw  these  funds  and  invest  them  for 
you.  If  this  is  so  you  w^ill  kindly  sign  the  certificate  at 
the  bottom  of  this  letter  and  return  in  the  enclosed  ad- 
dressed envelope.  Mr.  Sheridan  informs  me  he  has 
withdrawn  the  following  sums,  which  he  loaned  to  par- 
ties mentioned  below:  $230  loaned  to  B.  C.  Agee.  Very 
respectfully,  Goodheart."  Some  initial  there  I  don't 
understand.  "National  Bank  Examiner."  You  under- 
stand that?    That  had  nothing  to  do  with  this  $512? 

A.     No,  no,  had  nothing  to  do. 

Q.  This  is  the  $230  mentioned  in  the  indictment. 
Now,  right  below  there  is  this  about,  which  I  read,  and 
this  is  the  one  which  you  had  him  sign.  "I  hereby  cer- 
tify that  any  sums  withdrawn  by  Mr.  T.  R.  Sheridan 
from  my  balance  on  de])osit  with  the  First  National 
Bank  of  Roseburg,  Oregon,  were  duly  authorized  by 
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me,  and  the  First  National  Bank  is  relieved  from  all 
liability  relative  to  the  same."  Now,  you  understand 
that  when  I  read  it? 

A.     Yes,  sir. 

Q.  You  understand  that  it  said  any  sums  with- 
drawn by  Mr.  Sheridan  from  your  account  was  by  your 
authority?  You  understand  that  is  what  it  says?  You 
understood  that  when  it  was  read  to  you  by  this  gentle- 
man to  whom  you  showed  it?  Didn't  you?  You  un- 
derstood it  there? 

A.     He  told  me  that  would  be  all  right. 

Q.     I  say  you  understood? 

A.     Certainly. 

Q.     What  it  said,  just  as  you  understand  it  now? 

JUROR:     Did  he  read  the  letter  to  you? 

A.     Yes,  sir,  he  did. 
JUROR:     Read  it  over  to  you. 
A.     Yes,  sir,  he  did. 

JUROR :     Read  the  whole  thing  over  to  you  ? 

A.     Yes. 

Q.     He  read  it  just  as  I  am  reading  it  now? 

A.     Yes,  sir. 

Q.  And  you  understood  it  then  as  you  understand 
it  now? 

A.     Of  course. 

Q.     Is  that  correct? 

A.     That  is  right. 

Q.  That  is  right — and  then  you  told  him  to  sign 
it — sign  your  name  to  it? 
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A.     Yes,  sir. 

The  defendant  offered  and  there  was  received  in 
evidence,  marked  Defendant's  Exhibit  No.  1,  a  photo- 
graphic copy  of  the  letter  of  the  National  Bank  Exam- 
iner, with  the  release  clause  attached. 

Q.  By  MR.  FULTON :  Now,  I  find  in  looking 
over  this  little  bank  book  of  yours  that  under  date  of 
December  23,  1907,  it  shows  that  there  was  withdrawn 
from  your  account  and  charged  to  your  account,  $800; 
did  you  notice  that  at  the  time  you  got  your  account  ? 

A.     No. 

Q.     You  did  not? 

MR.  FULTON :  Now,  at  this  time,  Your  Honor, 
as  respects  that  $800  I  move  to  withdraw  from  the  jury 
all  testimony  that  has  been  given  concerning  it,  because 
it  seems  now  that  it  has  no  relation  to  the  matters 
charged  in  the  indictment  at  all.  At  the  time  it  was 
offered  here  1  probably  misunderstood  Mr.  Reames,  but 
I  did  get  the  understanding  that  the  one  with  the  $400 
balance  on  the  4th  day  of  April,  is  it,  or  March 

MR.  REAMES:     March. 

MR.  FULTON :  — was  the  one  which  he  said  re- 
lated to  the  indictment. 

MR.  REAMES:  Now,  the  Agee  one  is  the  one 
which  I  said  related  to  the  indictment.  ' 

MR.  FULTON:  The  one  charged  in  the  indict- 
ment, Mr.  Reames,  is  this  $230? 

MR.  REAMES:     $230  to  B.  C.  Agee. 
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MR.  FULTON:  Yes,  B.  C.  Agee,  $230.  It 
seems  now  clear  enough  that  the  $800  had  nothing  what- 
ever to  do  with  the  charge  in  the  indictment.  I  move  to 
strike  out  the  testimony  relative  to  that. 

MR.  REAMES:  It  has  this  to  do  with  it,  if  the 
Court  please.  The  Government  has  proved  that  what- 
ever the  authority  of  the  defendant  was  to  loan  any  part 
or  portion  of  the  depositor's  mone}^  was  limited  to  the 
loaning  of  $500  to  a  good  man,  and  the  defendant  asked 
him  if  he  was  a  good  man  and  he  said  yes.  Now,  he  com- 
pletely took  up  that  authority  and  exercised  all  his  rights 
under  it  when  he  loaned  $512.50  to  himself  on  the  2nd 
day  of  March,  1906,  and  gave  his  note  for  it,  which  note 
still  remains  unpaid.  He  had  the  authority  to  loan  that 
money — assuming  that  he  had  the  authority  to  loan  that 
money,  although  it  might  well  be  contended  that  the 
rate  of  interest  had  not  been  agreed  on,  but  he  went 
ahead  and  acted  on  it.  Now,  the  depositor  gets  the  note 
for  the  first  time  several  years  later,  v/hen  he  gets  it  from 
an  attorney  who  goes  to  the  bank  and  gets  it.  Now, 
under  that  assumed  authority  the  defendant  Sheridan 
takes  $800  more,  which  he  loans  to  his  brother  in  exactly 
the  same  manner,  and  then  without  any  authority  at  all, 
as  we  contend,  loans  $230  to  Agee.  Now,  in  view  of  the 
fact  that  we  have  proven  what  the  authority  was,  and 
all  that  it  was,  and  the  witness  says  that  is  all  the  au- 
thority he  ever  gave  him,  why,  certainly  we  are  entitled 
to  say  that  that  authority  had  been  all  taken  up  and  that 
he  had  no  more  authority  to  loan  any  more  of  these  other 
sums,  and  I  will  sa}^  to  Your  Honor  that  we  will  sup- 
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plement  that  by  the  books,  by  showing  the  condition  of 
the  Agee  account  and  the  condition  of  the  John  Sheri- 
dan account  at  the  time  these  other  loans  were  made. 

COURT:  Of  course  this  $800  transaction  is  not 
competent  to  show  authority  or  want  of  authority  for 
these  other  transactions  set  forth  in  the  indictment.  It 
may  be  competent  on  the  question  of  the  fraudulent 
intent,  but  the  question  as  to  whether  or  not  he  had 
authority  on  one  occasion  can  be  no  evidence  as  to 
whether  he  had  or  had  not  authority  on  another  occasion. 

MR.  RE  AMES:  That  question  will  arise  a  good 
many  times  on  the  trial.  I  believe  if  I  could  make  my 
position  clear  in  the  matter — my  position  is  this:  As- 
suming that  on  the  22nd  day  of  March,  1906,  the  de- 
fendant was  authorized  to  loan  $512.30  to  himself. 
Now,  then,  the  defense  could  contend  that  that  author- 
ity would  continue  until  it  was  revoked,  and  until  such 
time  as  the  authority  was  expressly  revoked  then  Sheri- 
dan would  have  the  authority  to  loan  $512.50  to  any 
good  man  or  to  Sheridan  himself.  Now,  on  the  day,  or 
about  the  same  time  he  uses  up  this  authority.  Then  if 
he  had  the  authority  he  had  no  further  authority  after 
that.  Now,  then,  going  a  step  farther,  with  the  record. 
Your  Honor,  in  that  shape,  he  loans  an  additional  $800 
to  his  brother.  Now,  I  contend  that  we  are  entitled  to 
introduce  that,  not  only  for  the  purpose  of  show  ing  the 
intent,  but  also  for  the  purpose  of  showing  that  the  au- 
thority that  the  defendant  had  had  all  been  used  up  and 
more  than  used  up  before  the  $280  transaction.  Now, 
again 
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COURT:  Of  course  if  the  authority  was  limited 
to  the  first  transaction  the  fact  that  he  made  another 
loan  afterwards  would  neither  tend  to  prove  or  disprove 
authority. 

MR.  RE  AMES:  If  you  will  just  bear  with  me 
one  minute  farther  on  the  same  point.  Now,  the  wit- 
ness says  that  he  understood  what  that  statement  meant 
when  he  signed  it,  and  yet  he  also  testified  that  he  did 
not  know  anything  about  the  $800  loan,  at  the  time  that 
he  signed  it.  Now,  of  course,  the  law  is  well  settled,  and 
I  don't  think  it  will  be  seriously  disputed  that  a  man 
cannot  ratify  something  he  doesn't  know  anything 
about.  The  depositor  could  not  ratify  the  loan  to  John 
Sheridan,  or  the  loan  to  Agee,  if  he  didn't  know  any- 
thing about  them. 

COURT:  He  could  not  ratify  it,  anyhow,  so  far 
as  these  criminal  charges  are  concerned. 

MR.  FULTON:  The  point  I  make,  or  care  to 
make,  is  this.  Your  Honor.  They  charge  here  in  this 
indictment  that  he  abstracted  this  $230  and  converted 
to  the  use  of  himself  and  Agee.  Now  they  offer  evi- 
dence respecting  this  $800.  I  don't  think  it  is  one  of 
these  cases.  Your  Honor,  and  I  do  not  think  these  are 
circumstances  that  come  within  the  purview  of  the  rule 
which  allows  you  to  show  other  like  acts  for  the  purpose 
of  charging  the  party  with  a  guilty  knowledge,  we  will 
say.  It  does  not  seem  to  me  that  it  rests  on  the  same 
principle,  as,  for  instance,  a  false  entry  in  a  book,  in  a 
bank  book,  account;  now,  there  is  an  act  of  the  party. 
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You  show  the  ^ct  of  the  party  himself,  which  must 
necessarily  have  been  wrong,  because  it  is  a  false  entry, 
he  enters  a  note  that  does  not  exist  at  all,  and  that  would 
tend  to  show  a  course,  a  method,  a  system,  all  of  which 
was  fraudulent  and  would  point  to  and  indicate  guilty 
knowledge  and  guilty  purpose  and  guilty  intention. 
But  here  is  a  matter  that  is  a  matter  purely  of  dispute 
between  the  parties.  It  is  conceded  that  he  had  author- 
ity for  one  appropriation  and  then  it  is  charged  in  the 
indictment  he  didn't  have  authority  for  another  par- 
ticular one.  All  right.  That  I  concede  is  a  matter  to  be 
litigated,  a  matter  to  be  determined  on  the  testimony. 
And  now  they  seek  to  bring  in  another  matter  that  is 
not  mentioned  in  the  indictment,  that  depends  entirely 
upon  the  controversy  between  the  parties.  It  is  bring- 
ing in  an  independent  case  which  cannot,  except  as  es- 
tablished by  the — purely  by  the  evidence  of  the  parties 
cannot  tend  to  show  guilty  knowledge  or  good  faith — 
cannot  tend  to  show  anything  of  the  kind;  because  it  is 
a  separate  transaction  between  the  parties  and  depends 
entirely  upon  the  testimony  of  those  parties.  He  says 
he  didn't  have  authority,  the  other  man  will  say  that  he 
did  have  authority.  He  admits  that  he  ratified  it  at  one 
time,  admits  that  he  did,  so  far  as  there  could  be  a 
ratification,  and  after  all,  how  can  that  be  said  to  indi- 
cate guilty  knowledge  or  corrupt  intent  or  fraud,  where 
it  is  a  separate  transaction  growing  out  of  separate  rela- 
tions, or  rather,  or  separate  arrangements — necessarily 
growing  out  of  separate  arrangements,  if  any  at  all,  and 
rests  necessarily  in  the  conflict  of  testimony  in  dis])ute 
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between  the  parties.  It  is  not  like  the  bankrupt  or  like 
the  counterfeit  case,  for  instance,  which  is  about  the  best 
illustration  we  have  of  other  incidents  to  show  guilty 
knowledge.  A  man  is  fomid  with  a  forged  note,  or  he 
is  found  with  counterfeit  in  his  possession,  or  passing 
it.  Now,  the  mere  fact  that  he  passed  a  counterfeit  bill 
at  one  time  might  or  might  not  be  persuasive  evidence 
of  his  guilt,  but  the  fact  that  he  is  passing  counterfeit 
every  day,  or  that  he  has  passed  several  counterfeit  bills 
or  counterfeit  coins,  would  increasingly  show — with  in- 
creasing ratio  would  tend  to  show  his  guilt — guilty 
knowledge;  but  that  is  not  true  in  a  case  of  this  kind, 
where  it  is  purely  a  matter  of  separate  transactions  be- 
tween the  parties.  Now,  it  all  depends  on  what  the 
agreement  between  the  parties  was,  whether  or  not  Mr. 
Sheridan  had  a  right  to  take  that  money  and  use  it  for 
himself  or  loan  it  to  others;  all  upon  the  agreement. 
Proving  that  he  didn't  have  an  agreement  in  one  case  I 
don't  think  tends  to  show  that  he  had  no  agreement  in 
the  other.  Now%  he  concedes  he  had  an  agreement  w^ith 
him  as  to  the  $512,  had  an  agreement  with  him  in  regard 
to  that.  Now,  that  don't  necessarily  authorize  him,  but 
the  other  may  be  implied ;  he  could  infer  that  he  had  and 
it  is  purely  a  question  as  to  what  the  real  authorization 
was  and  it  is  not  proven  that  he  used  the  money  at  all. 
It  is  not  proved  that  he  had  the  authorit3^  it  is  not 
proved  that  he  didn't  have  the  authority,  or  the  fact  that 
he  used  the  money.  Whether  he  did  depends  upon  what 
the  parties  said.  Now,  he  says  the  authorit}"  only  went 
to  the  $500,  we  say  the  authority  went  to  the  whole,  but 
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that  is  a  matter  of  dispute  between  the  parties,  of  course. 
The  fact  that  he  used  it  for  another  transaction,  got 
$800,  does  not  tend  to  prove  one  thing  or  another,  be- 
cause it  all  rests  upon  what  the  agreement  between  the 
parties  was,  and  that  does  not  tend  to  prove  or  disprove 
the  agreement  between  the  parties;  at  least  I  can't  see 
that  it  does.  If  our  statement  is  correct  he  had  a  right 
to  it ;  if  his  statement  was  correct  it  was  limited  to  a  cer- 
tain one,  and  it  all  goes  back  to  what  the  real  agreement 
was  between  the  parties,  and  his  using  it  for  this  other 
only  tends  to  complicate  the  situation,  and  I  think  the 
testimony  ought  to  be  confined  to  the  charge  in  the 
indictment,  as  to  whether  or  not  that  was  in  excess  of 
his  authority.  Showing  that  he  had  exceeded  his  author- 
ity in  some  other  matter,  even  if  he  did,  does  not  seem  to 
me  would  tend  to  show  fraud,  but  it  all  rests,  after  all, 
upon  what  the  agreement  was.  He  limits  it  to  $512, 
we  say  it  included  the  whole.  And  I  don't  think  that 
they  show  guilty  knowledge  or  they  show  fraudulent  in- 
tent by  showing  this  $800,  which  is  not  mentioned  at  all 
in  the  indictment,  and  which  it  seems  to  me  ought  not  to 
be  put  in. 

COURT :  As  I  stated  a  while  ago,  I  am  satisfied  it 
is  not  competent  for  the  purpose  of  showing  authority 
or  the  want  of  authority,  but  I  am  satisfied  that  this 
belongs  to  that  class  of  cases  where  evidence  of  similar 
transactions  is  competent  on  the  question  of  intent. 
Suppose  a  reputable  banker  should  sign  the  name  of  a 
depositor  to  one  small  check,  a  juiy  would  be  reluctant 
to  find  there  was  fraudulent  intent  there,  even  thouojh 
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there  was  no  authority,  they  would  attribute  it  to  mis- 
take or  something  else,  but  the  checks  might  be  so  nu- 
merous or  the  checks  might  be  so  large  that  the  inference 
would  be  othenvise.  Of  course,  the  weight  of  the  testi- 
mony would  be  for  the  jury,  and  I  will  say  to  the  jury 
now  that  it  is  no  question  of  the  authority  or  want  of 
authority,  that  these  transactions  must  depend  upon  the 
count  relating  to  them.     The  motion  is  denied. 

MR.  FULTON :  I  will  save  an  exception  to  the 
overruling  of  the  motion. 

Q.  I  think  you,  Mr.  Hull,  have  said — you  pro- 
duced this  and  I  understood  you  to  say  this  is  your  bank 
book? 

A.     Yes,  sir. 


Q 
A 

Q 
A 

Q 
A 


This  is  your  bank  book? 

Yes,  sir. 

With  your  bank? 

With  my  bank. 

Covering  the  periods  mentioned  in  here? 

Yes. 


MR.  FULTON:  We  offer  that,  Your  Honor,  in 
evidence. 

MR.  RE  AMES:     We  have  no  objection. 

COURT:     Admitted. 

Marked  Defendant's  Exhibit  2. 

Q.  Can  you  tell  us  how  often  you  received  that 
book  from  the  bank — how  many  times? 

A.  No,  sir,  I  cannot  tell  you;  I  had  it  in  my  pos- 
session all  the  time. 
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Q.     It  was   always   in  your  possession,    but    you 
would  go  to  the  bank  sometimes  to  have  it  written  up? 
A.     I  didn't  have  it  written  up  but  once,  I  guess, 
to  my  knowledge. 

Q.     When  was  that? 

A.     I  don't  remember  when  it  was.    I  don't  remem- 
ber about  when  it  was,  having  it  fixed  up. 

Q.  I  see  it  was  balanced,  as  we  call  it — you  under- 
stand what  it  means,  the  balancing  a  book,  don't  you? 
This  line  is  drawn  across  here  and  the  footing  is  written 
and  that  amount  there  indicates  the  amount  there  is  in 
that  column ;  both  the  figures  above  and  these  over  here 
indicate  the  amount,  the  sum  of  the  figures  here,  the 
difference  between  those  two  sums  is  the  amount  you 
have  in  the  bank,  or,  on  the  other  hand,  the  balance  you 
owe  the  bank,  whatever  it  may  be. 
A.     Yes. 

Q.     Now  every  time  these  are  balanced,  that  was, 
the  book  is  written  up? 
A.     Yes. 

Q.     Now,  you  would  hold  the  book  in  your  posses- 
sion all  the  time? 
A.     Oh,  yes. 

Q.  And  the  bank  could  not  get  it  unless  you  took 
it  to  that,  so  every  time  it  was  balanced  you  must  have 
taken  it  to  the  bank? 

A.  I  would  not  leave  the  book  in  the  bank  long; 
just  long  enough  to  have  it  written  up.  I  left  it  there 
to  be  balanced.  Kverybody  take  the  book  in  evers^  once 
in  a  while  and  get  the  book  balanced  up.     I  wanted  to 
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see  what  the  state  of  my  account  was  in  the  bank.  When 
the  book  would  be  balanced  they  sent  it  back  to  me  with 
the  checks  in  a  bundle  and  I  would  get  the  book  back 
with  all  of  the  checks  that  had  been  drawn  against  my 
account  since  the  last  time  it  was  balanced,  but  I  never 
did  go  over  my  checks  to  see  what  they  were  when  I  got 
them  back.  I  did  not  have  anybody  go  over  the  checks 
for  me.  My  lawyer,  Mr.  Eddy,  found  the  check  for 
$230  and  the  check  for  $800  among  the  bundle  of  checks 
that  had  been  sent  back  when  the  book  had  been  bal- 
anced.   This  was  a  little  more  than  a  year  ago. 

Q.  By  JUROR:  That  gentleman  that  read  that 
to  you — you  understand  it — that  read  that  thing  to  you 
— you  went  wholly  on  what  he  said;  suppose  he  had 
said,  "it  is  no  good,  don't  sign  it,"  would  you  have  signed 
it? 

A.     No,  certainly,  I  would  not  have  signed  it. 

RE-DIRECT  EXAMINATION. 

By  MR.  REAMES: 

When  my  book  was  handed  back  to  me  after  it  had 
been  balanced,  in  Januar}^,  1911,  I  did  not  know  that 
my  account  was  in  overdraft  $263.  I  do  not  know  what 
an  overdraft  is.  I  never  did  draw  out  any  more  money 
than  1  had  in  the  bank.  I  never  to  my  knowledge  drew 
out  any  more  money  than  I  had  in  the  bank.  I  took  my 
cancelled  checks  and  my  book  statement,  the  bank  state- 
ment, to  my  law^^er  at  Roseburg,  Mr.  Eddy,  about  a 
year  ago.    And  prior  to  that  time  I  did  not  loiow  any- 
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thing  about  the  memorandum  check,  by  which  the  mon- 
ey was  drawn  out  for  Mr.  Agee.  At  the  time  I  had  Mr. 
Hedgpeth  sign  the  release  I  did  not  know  that  Mr. 
Sheridan  had  ah'eady  taken  out  $230  from  my  account. 
I  thought  it  was  authority  for  him  to  take  it.  Yes,  that 
much. 

Q.  By  MR.  RE  AMES:  Now,  that  statement 
that  you  signed  said  that  you  had  previously  authorized 
him  to  take  that  money;  now,  in  truth  and  in  fact,  had 
you  given  him  that  authority  to  loan  that  money  to  Mr. 
Agee? 

A.     No,  sir. 

C.  W.  HEDGPETH 

A  witness  called  on  behalf  of  the  Government,  tes- 
tified as  follows: 

DIRECT  EXAMINATION  BY  MR.  REAMES. 

I  live  at  Roseburg  and  have  lived  there  approxi- 
mately twenty  years.  I  have  known  David  Hull  fifteen 
years.  I  am  working  for  the  Roseburg-Myrtle  Point 
Stage  Company.  I  signed  the  name  of  David  Hull  to 
the  release  (defendant's  exhibit  1).  The  circumstances 
have  been  pretty  well  stated  by  Mr.  Hull.  The  docu- 
ment was  brought — I  supposed  from  the  bank,  at  the 
time  he  brought  it,  he  asked  me  to  read  it  for  him  an(] 
I  did  so,  and  he  asked  me  if  I  thought  it  was  all  right  and 
the  meaning  of  it,  and  I  gave  him  my  interpretation  of 
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the  meaning  of  it,  that  it  was  a  request  from  the  bank 
to  allow  Mr.  Agee  to  have  $230  of  his  money,  then  on 
deposit  in  the  bank,  and  he  said  that  was  all  right,  to  sign 
it,  and  I  signed  his  name. 

CROSS  EXAMINATION   BY  MR.   FULTON: 

Q.     You  say  you  read  that  to  him? 

A.     Yes,  sir. 

Q.  This  says,  "I  hereby  certify  that  any  sums 
withdrawn — withdrawn  by  Mr.  T.  R.  Sheridan  from 
my  balance  on  deposit  with  the  First  National  Bank  of 
Roseburg,  Oregon,  were  duly  authorized  by  me,  and 
the  First  National  Bank  is  relieved  from  all  liability 
relative  to  the  same."    Did  you  read  that  to  him? 

A.     I  don't  know  whether  I  did  or  not. 

Q.  Well,  what  did  you  sign?  Didn't  you  read  that 
where  you  signed  your  name? 

A.     It  is  my  impression  so. 

Q.  Just  answer  my  question.  I  am  not  asking  for 
your  impression.  I  am  asking  you  if  you  read  that  note 
there  to  which  you  signed  his  name? 

A.  I  suppose  I  did,  but  I  have  no  recollection  of 
that  part  of  it. 

Q.  Well,  where  did  you  get  any  recollection  as  to 
the  authorization  at  all? 

A.  The  request  to  let  Mr.  Agee  have  $230  of  Mr. 
Hull's  money. 

Q.  Do  you  testify  now  that  there  was  a  request  in 
there  that  he  let  Mr.  Agee  have  $230  of  his  money? 
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A.     That  was  my  interpretation  of  it. 

Witness  continuing:  I  understand  this  release  now 
when  I  read  it.  My  recollection  was  that  it  was  a  re- 
quest for  leave  to  make  a  loan,  but  that  is  not  my  inter- 
pretation of  it  now.  It  is  very  simple  and  easy  to  un- 
derstand, yes. 

S.  A.  SANFORD, 

A  witness  called  on  behalf  of  the  Government,  testi- 
fied as  follows: 

DIRECT  EXAMINATION  BY  MR.  REAMES: 

I  live  near  Roseburg  and  am  a  rancher.  I  am  the 
trustee  of  the  First  National  Bank  of  Roseburg.  I 
went  to  Roseburg  in  1901  and  entered  the  employ  of  the 
bank  at  that  time  in  the  capacity  of  bookkeeper,  serv- 
ing as  bookkeeper  for  five  years  and  was  then  elected 
cashier.  Since  my  first  work  for  the  bank  I  have 
worked  for  it  continuously  until  it  went  into  liquidation 
and  then  I  continued  to  serve  as  its  trustee.  After  the 
consolidation  of  the  two  banks  I  retained  the  books  and 
records  of  the  First  National  Bank,  as  its  trustee. 

By  MR.  FULTON:  We  will  admit  the  records 
of  the  bank.  We  will  admit  that  is  the  records  of  the 
meetings.    What  purpose  do  you  offer  it  for? 

MR.  REAMES:  The  purpose  of  offering  the 
book  is  to  show  who  the  officers  of  the  bank  were,  when 
elected  and  how  they  served,  the  duties  of  the  officers  as 
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defined  by  the  by-laws  of  the  bank  and  the  manner  in 
which  the  business  of  the  bank  was  conducted,  and  to 
prove  that  nothing  appears  in  the  minute  book  author- 
izing the  president  of  the  bank  to  make  any  of  these 
loans  that  the  Government  will  offer  proof  of. 

MR.  FULTON:  -I  don't  at  the  present  time  see 
that  it  is  material  what  the  duties  of  any  officer  of  the 
bank,  excepting  the  president,  were.  It  may  be  that  it 
will  become  material  but  I  would  want  to  know  on 
what  points  you  claim  that  was  material,  otherwise  I 
have  no  objection  to  it  going  in  for  the  purposes  you 
mention.  So  far  as  Mr.  Sheridan  is  concerned,  we  ad- 
mit he  was  president  of  the  bank.  If  you  want  to  show 
that,  we  don't  dispute  that  during  all  of  these  transac- 
tions he  was  president  of  the  bank. 

Minute  Book  marked  Government's  Exhibit  5. 

Witness  continuing :  Mr.  Thomas  R.  Sheridan  was 
president  of  the  bank  from  1891  up  to  the  present  time. 
In  the  years  1910  and  1911  the  directors  of  the  bank 
were  Thomas  R.  Sheridan,  J.  C.  Sheridan,  myself,  War- 
ren Reed,  Morris  Weber;  Thomas  R.  Sheridan  is  the 
defendant  in  this  case  and  J.  C.  Sheridan  was  a  brother. 
It  was  the  dutj^  of  J.  C.  Sheridan  to  write  up  pass  books, 
post  the  general  ledger  and  take  charge  of  them.  My 
duties  as  cashier  was  to  keep  the  books,  reconcile  state- 
ments, clerical  duties  and  to  look  after  the  accounts  and 
books.  Warren  Reed  was  a  director;  he  was  a  merchant 
and  lived  at  Gardiner,  which  was  located  about  60  miles 
from  Roseburg  on  the  Umpqua  River.     Morris  Weber 
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was  a  director;  he  was  a  farmer.  Mr.  Sheridan  and 
myself  ran  the  bank.  We  all  had  our  duties  to  perform 
in  there.  1  didn't  have  charge  of  the  loans;  I  never 
assumed  any  authority  in  the  loans.  He  made  those 
himself.  I  might  have  made  some  small  loans,  but  no 
large  ones.  T.  R.  Sheridan  did  have  charge  of  making 
the  loans  for  the  bank.  The  book  you  show  me  is  the 
individual  ledger  of  the  First  National  Bank  of  Rose- 
burg,  Oregon,  for  the  year  1909,  and  shows  the  indi- 
vidual depositors  of  the  bank  and  the  check  accounts. 
It  shows  the  deposits  that  are  made  to  the  credit  of  the 
individual  depositor  and  the  checks  drawn  against  his 
account.  It  is  balanced  every  day.  This  is  one  of  the 
books  kept  under  my  direction  as  cashier. 

MR.  RE  AMES:  The  Government  offers  the  in- 
dividual ledger  in  evidence.  Do  you  want  to  require  any 
further  proof  of  it  ? 

MR.  FULTON:     No. 

COURT:     What  parts  of  it? 

MR.  RE  AMES:  I  would  like  to  draw  from  all 
of  it. 

MR.  FULTON:  That  is  the  ledger,  you  need  not 
make  any  further  proof  than  that,  but  of  course  we 
don't  want  the  whole  of  that  in  evidence,  because  there 
is  so  much  of  it  utterly  immaterial,  supposing  the  case 
went  up. 

MR.  REAMES :  I  would  not  want  that,  of  course, 
but  I  would  like  to  have  it  in  to  this  extent,  that  there 
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are  a  great  many  depositors'  accounts  that  will  be  mate- 
rial here  to  which  I  would  like  to  direct  his  attention. 

COURT :  It  will  be  considered  in  evidence  for  that 
purpose. 

MR.  FULTON :  Reserving  our  right  to  object  to 
any  particular  account. 

COURT:     Oh,  yes. 

Witness  continuing:  Government's  Exhibit  No.  4 
for  identification  is  a  memorandum  check  signed  by  and 
in  the  handwriting  of  T.  R.  Sheridan. 

MR.  REAMES:  The  Government  will  offer  the 
memorandum  check  in  evidence  and  ask  to  have  it  re- 
ceived and  marked  as  Government's  Exhibit  4. 

Marked  Government's  Exhibit  4. 

MR.  FULTON:  We  have  no  objection,  we  ad- 
mit it. 

COURT :  You  admit  the  signature  to  all  the  mem- 
oranda submitted? 

MR.  FULTON :  Yes,  all  that  have  been  handed 
in  here  and  marked  for  identification,  they  are  his  sig- 
natures. 

COURT:  That  will  dispense  will  further  proof 
of  their  execution  then. 

Q.  I  hand  you  herewith  a  promissory  note  of  date 
March  4,  1911,  for  $230,  payable  on  demand,  to  David 
Hull,  purporting  to  have  been  signed  B.  C.  Agee  by 
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T.  R.  S.      (Addressing  Mr.  Fulton)      Is  it  admitted 
that  that  is  in  the  handwriting  of  the  defendant? 

MR.  FULTON:     Mr.  Sheridan;  yes,  sir. 

MR.  REAMES:     All  right,  sir. 

COURT:     Admitted. 

MR.  REAMES:  The  Government  asks  to  have 
it  marked  as  Government's  Exhibit  6. 

Marked  Government's  Exhibit  6. 

Q.  I  hand  you  another  instrument  and  ask  you  to 
examine  it  and  tell  the  jury  what  it  is. 

A.  Deposit  slip,  deposited  with  the  First  National 
Bank  to  the  account  of  B.  C.  Agee,  Roseburg,  Oregon. 
The  date  is  3/4/11. 

Q.     The  date  is  March  4,  1911  ? 

A.     Itemized  down  here,  "Hull,  $230." 

Q.     And  this  is  in  Sheridan's  handwriting? 

A.     Yes,  sir. 

Q.     That  is  T.  R.  Sheridan? 

A.     T.  R.  Sheridan. 

MR.  REAMES:  The  Government  will  offer  the 
deposit  slip  in  evidence  and  ask  to  have  it  received  and 
marked  as  Government's  Exhibit  7. 

COURT:     Admitted. 

Marked  Government's  Exhibit  7. 

Q.  Now,  turn  to  page  600  of  that  individual  ledger 
and  look  at  the  account  of  David  Hull  under  date  of 
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March  11,  1911,  and  tell  the  jury  what  entry  appears 
there.    March  7. 

A.     March  7,  1911? 

Q.     March  7,  yes. 

MR.  FULTON:  Do  you  want  to  show  in  these 
accounts  that  the  $230  went  out  of  Mr.  Hull's  account 
and  was  candied  into  Mr.  Agee's? 

MR.  RE  AMES:     Yes. 

MR.  FULTON:     We  admit  that. 

MR.  RE  AMES:  I  want  to  show  something  else 
about  it. 

MR.  FULTON:     'I  thought  I  could  shorten  it. 

MR.  RE  AMES :  You  can  on  every  other  one,  but 
on  this  one  there  is  something  I  could  not  show  on  ad- 
mission. 

Q.     What  is  the  date,  March  7,  1911? 

A.     March  7,  1911. 

Q.     What  is  the  entry? 

A.     There  is  a  charge  against  his  account  for  $230. 

Q.  Does  that  mean  $230  was  taken  from  Mr. 
Hull's  account  at  that  time? 

A.     Yes,  sir. 

Q.  Now,  look  at  page  5  of  the  individual  ledger 
and  tell  the  jury  if  j^ou  can  tell  what  became  of  that 
money,  now,  look  under  the  date  of  March,  is  this 
March  4? 

A.     March  4. 

Q.     March  4,  1911.    What  entry  do  you  find  there? 
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A.  Find  B.  C.  Agee  was  credited  with  $230.  The 
item  appearing  there  is  the  name  of  David  Hull,  $230. 

Q.  Now,  then,  prior  to  the  time  of  that  credit  of 
$230  in  the  account  of  Mr.  B.  C.  Agee,  what  was  the 
condition  of  Mr.  Agee's  account? 

MR.  FULTON:  What  is  the  condition  of  Mr. 
Agee's  account? 

MR.  RE  AMES:     Yes,  sir. 

MR.  FULTON :  What  the  materiality  of  that  is 
I  cannot  see.  Your  Honor,  I  object  to  it  at  the  present 
time. 

MR.  REAMES:  I  think  it  is  material,  if  the 
Court  please  not  only  on  this,  but  on  a  number  of  other 
items  that  will  come  in.  I  cannot  very  well  tell  the 
Court  what  the  reason  is  without  telling  it  to  the  jury, 
but  if  you  would  like  to  have  me  explain  it,  I  could, 
but 

MR.  FULTON:  'I  don't  know,  of  course,  to  what 
you  want  to  testify. 

MR.  REAMES:  I  don't  want  to  testify,  but  by 
telling  you  and  telling  the  Court  what  I  want  it  for,  I 
would  have  to  tell  the  jury  what  it  is,  that  is  the  only 
thing. 

MR.  FULTON:  Well,  you  know  what  is  proper, 
so  go  ahead  and  make  the  statement  to  the  jury. 

COURT:     Answer  the  question. 

MR.  REAMES:  The  purpose  of  this,  as  in  a 
number  of  other  items,  will  be  to  show  that  on  that  date 
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of  the  credit  the  account  of  Mr.  B.  C.  Agee  was  in  over- 
draft. 

MR.  FULTON:  I  supposed  so;  I  supposed  that 
is  what  the  idea  was. 

MR.  REAMES:  And  the  Government  will  sup- 
plement that  with  proof  that  Mr.  Agee  and  Mr.  Sheri- 
dan were  partners,  and  the  Government  will  therefore 
contend  that  he  is  at  least  outside  the  limit  of  his  author- 
ity when  he  made  an}^  such  a  loan  as  that.  In  other 
words,  it  is  a  circumstance  to  take  into  consideration. 

COURT:  You  are  contending  here  that  the  de- 
fendant was  loaning  the  money  of  the  bank,  or  that  he 
was  drawing  it  out  without  authority? 

MR.  REAMES:  I  am  contending  that  he  was 
abstracting  it  without  any  authority  at  all. 

COURT:  What  difference  does  it  make  what  he 
did  with  the  money? 

MR.  REAMES :  Just  as  Your  Honor  indicated  a 
few  moments  ago,  that  if  a  banker  would  take  a  small 
amount  of  money  of  his  depositor  on  a  deposit  slip  and 
take  the  money,  that  a  jury  will  be  very  loath  to  say  that 
he  did  it  with  any  wrongful  intent  or  any  intent  to  de- 
fraud, but  as  Your  Honor  indicated,  that  if  that  was 
shown  to  be  a  general  thing,  a  large  number  of  transac- 
tions, that  it  might  be  introduced  for  the  purpose  of 
showing  the  intent  and  that  it  could  not  possibly  be  a 
mistake.  Now  then,  when  we  have  a  condition  where 
the  account  of  a  depositor  is  actually  in  overdraft  I 
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think  it  is  material  for  us  to  show  the  purpose  of  that 
and  the  reason  that  he  took  the  money  was  to  take  the 
account  of  his  partner  out  of  overdraft  into  a  deposit, 
and  we  will  supplement  that  by  showing  that  Mr.  Sheri- 
dan had  an  interest  in  that  transaction,  because  the  in- 
indictment  says  that  he  did  it  not  only  for  the  use  and 
benefit  of  Mr.  Agee,  but  he  also  did  it  for  the  use  and 
benefit  of  himself. 

MR.  FULTON :  Show  that  he  had  the  interest,  I 
will  make  no  objection  to  that.  I  have  some — a  portion 
of  that  is  true,  I  am  not  quite  sure,  that  he  was  in  some 
things  associated  with  Mr.  Agee,  but  whether  their  ac- 
count was  in  overdraft  or  not  does  not  in  any  manner 
that  I  can  conceive  of  tend  to  throw  any  light  upon 
whether  or  not  he  had  the  authority  to  take  the  money. 
I  assume  that  people  don't  borrow  money  unless  they 
need  it  and  generally  when  a  man  has  money  on  deposit 
and  to  his  own  credit  he  doesn't  borrow,  and  likely  that 
his  account  is  in  arrears  when  he  borrows,  as  a  rule,  but 
when  that  is  admitted  as  tending  to  show  that,  it  digni- 
fies it  with  being  testimony  of  that  character  as  tending 
to  show  that  sort  of  thing,  which  it  doesn't. 

COURT :  I  know  a  bank  examiner  caught  two  of 
the  wealthiest  men  in  Yakima  with  overdrafts  of  $750,- 
000  in  banks  of  Yakima,  which  doesn't  prove  very  much. 

MR.  REAMES:  That  is  true,  in  a  condition,  as 
Your  Honor  says,  it  seems  to  me  it  doesn't  show  any- 
thing. 
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COURT:  Of  course  you  would  have  to  go  and 
show  his  solvency  and  insolvency.  Of  course,  if  there 
was  an  overdraft  it  would  not  prove  anything  except  his 
financial  condition. 

MR.  FULTON:  I  want  to  make  this  clear  if  I 
can,  as  my  position :  He  is  not  to  be  held  liable  for  any 
unwise  investment  of  the  money  or  use  of  the  money. 
If  he  had  a  right  to  take  the  money,  because  he  didn't 
wisely  invest  it  or  wisely  loan  it,  is  immaterial,  the  ques- 
tion is,  did  he  have  authority  directly  or  implied,  to  take 
that  and  use  it,  either  for  himself,  or  loan  it? 

COURT :  If  that  were  the  only  issue  in  the  case  I 
would  sustain  j^our  objection  without  hesitation,  but 
such  a  wide  field  is  thrown  open  on  the  other  question 
and  it  is  so  hard  to  limit  testimony  to  its  proper  sphere. 
I  will  permit  him  to  answer  the  question,  but,  as  I  say, 
it  doesn't  prove  anything,  one  way  or  the  other. 

MR.  FULTON :     I  save  an  exception. 

COURT:  You  may  state  what  the  condition  of 
his  account  was. 

Q.  What  was  the  condition  of  his  account  on  that 
day,  immediately  prior  to  the  credit? 

A.     The  account  was  overdraft  $229.67. 

Q.  Now,  turn  to  the  individual  ledger  at  page  600 ; 
is  that  the  account  of  David  Hull? 

A.     Yes,  sir. 

Q.  Now,  I  hand  you  herewith  a  memorandum 
check,  Government's  Exhibit  No.  3,  for  identification, 
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and  will  ask  you  to  examine  the  same  and  say  in  whose 
handwriting  that  is? 

A.     The  handwriting  of  Mr.  Sheridan. 

MR.  FULTON :  That  is  that  one  regarding  the 
$800  transaction? 

MR.  RE  AMES :  That  is  the  J.  T.  Sheridan  trans- 
action. 

MR.  FULTON:  On  the  ground  we  base  our  ob- 
jection, we  object  to  that  and  wish  to  save  an  exception. 

COURT:     Yes. 

MR.  REAMES:  The  Government  will  offer  in 
evidence  the  Government's  Exhibit  No.  3  for  identifi- 
cation and  will  ask  to  have  it  marked  as  Government's 
Exhibit  3.     This  is  the  memorandum  check. 

COURT:  If  agreeable  to  counsel  I  am  willing 
that  exceptions  should  be  reserved  to  all  rulings. 

MR.  FULTON:     Where  objections  may  be 

COURT:     Yes,  sir. 

MR.  FULTON :     That  is  satisfactory. 

Memorandum  check  marked  Government's  Ex- 
hibit 3. 

Q.  Now,  look  under  date  of  Dec.  23,  1909,  and 
read  the  item  that  appears  there. 

A.     December  23? 

Q.     1909. 

A.  1909.  David  Hull's  account  was  charged  there 
with  $800. 
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Q.     With  $800.     Now,   what  did  that  charge  of 
$800  do  to  David  Hull's  account? 

A.     Overdrew  his  account  I  notice. 

Q.     -It  did  what? 

A.     Overdrew  his  account. 

MR.  RE  AMES :     I  asked  him  what  that  charge  of 
$800  of  Dec.  23,  1909,  did  to  David  Hull's  account. 

MR.  FULTON:     We  wish  the  same  objection  to 
all  of  that. 

Q.     What  did  it  do  to  that? 
A.     Overdrew  it. 
Q.     Put  it  in  overdraft? 
A.     Yes  sir. 

Q.     How  much  did  it  put  David  Hull's  account  in 
overdraft  ? 

A.     $263.50. 

Q.     How,  are  you  able  to  trace  where  that  $800  went 
from  the  book  there? 

COURT:  Is  there  any  dispute  but  what  it  went  into 
this  $800  note  referred  to  here,  Senator? 

MR.  FULTON:     I  think  not.     Is  there  an  $800 
note?  There  is  an  $800  note? 

COURT :     You  referred  to  it. 

MR.  FULTON :     Oh,  yes.  It  is  my  understanding 
that  there  is  no  dispute  about  it.  Your  Honor. 
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MRS.  LAURA  M.  VERRELL, 

A  witness  called  on  behalf  of  the  Government,  testi- 
fied as  follows: 

DIRECT  EXAMINATION  BY  MR.  REAMES. 

I  live  at  Edenbower  in  Douglas  County,  Oregon, 
situated  two  miles  west  of  Roseburg.  I  have  lived  there 
continuously  for  12  years.  Am  67  years  old  and  have 
just  recovered  from  a  spell  of  sickness.  I  know  Mr. 
T.  R.  Sheridan  and  have  known  him  personally  eight 
or  ten  years.  I  have  been  a  depositor  in  the  First 
National  Bank  of  Roseburg. 

A  letter  signed  by  the  defendant,  written  to  the  wit- 
ness, under  date  of  April  6,  1911,  was  introduced  and 
read  in  evidence.    Government  Exhibit  Number  8. 

Witness  continuing:  The  mortgage  mentioned  in 
the  letter  was  the  Crouch  mortage,  due  me  from  Mr. 
Crouch,  for  $4,000.  When  that  money  was  loaned  to 
Mr.  Crouch,  my  son,  Charles  C.  Verrell,  attended  to 
the  business. 

A  memorandum  check,  of  date  April  15,  1911,  upon 
the  First  National  Bank  of  Roseburg,  against  the  ac- 
count of  Laura  M.  Verrell,  and  in  the  sum  of  $5,000, 
admitted  by  the  defense  to  have  been  signed  by  the  de- 
fendant and  in  his  handwriting,  and  stated  by  Mr. 
Reames  to  form  the  basis  of  Count  No.  4  of  the  in- 
dictment, was  offered  and  received  in  evidence  and 
marked  Government's  Exhi!)it  No.  9. 
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Witness  continuing:  Mr.  Sheridan  handed  me  this 
memorandum  check.    I  did  not  sign  it. 

A  promissory  note,  of  date  April  15,  1911,  for  the 
sum  of  $5,000,  due  one  year  after  date,  in  favor  of  the 
witness,  admitted  by  the  defendant  to  be  in  the  handwrit- 
ing of  the  defendant,  was  received  in  evidence  and 
marked  Government's  Exhibit  No.  10. 

Witness  continuing:  This  note  I  never  had  in  my 
possession  and  I  never  saw  it  until  I  saw  it  before  the 
Grand  Jury  at  Roseburg,  Oregon,  a  year  ago  last  No- 
vember. 

Q.  BY  MR.  RE  AMES:  Now,  Mrs.  Verrell,  I 
wish  you  would  just  go  ahead  and  in  your  own  way  tell 
the  jury  all  the  transaction  that  you  had  with  Mr. 
Sheridan  relative  to  the  loaning  of  your  money  for  you. 

A.  He  asked  me  if  I  wanted  to  loan  that  money 
that  was  paid  in  on  the  mortgage ;  he  said  he  would  get 
a  good  loan  for  me  and  I  supposed  it  was  to  be  the  bank 
would  loan  the  money.  There  was  nothing  said  about 
it,  that  the  bank  was  to  loan  that  money,  but  he  asked, 
not  individually,  but  as  President  of  the  bank,  a  rep- 
resentative of  the  bank;  I  supposed  that  the  bank  was 
the  one  that  was  loaning — 

COURT:     Just  state  what  was  said. 

A.  Mr.  Sheridan  wanted  to  know  if  I  wanted  to 
loan  it,  and  I  said  I  didn't  know,  I  was  intending  to 
put  it  into  real  estate,  and  he  said  I  would  better  loan 
it,  it  would  bring  me  more,  and  I  didn't  want  to  give 
him  any  answer  at  that  time,  I  wanted  to  think  it  over, 
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which  I  did,  and  he  wanted  to  know  at  that  time  if  I 
wanted  to  put  any  more  with  that  $4,000  and  I  told 
him  I  didn't  know,  that  I  would  think  it  over,  which  I 
did,  and  I  told  him  that  I  would  put  some  more  that 
time,  but  there  was  nothing  said  of  how  much  to  put 
with  it,  how  much  I  would  put  with  it,  because  at  that 
time  I  expected  to  see  him  again  before  this  loan  was 
made. 

Q.  Did  you  ever  authorize  him  to  sign  that  mem- 
orandum— 

MR.  FULTON:     Don't  ask  her  that— 

COURT:  Objection  sustained,  she  may  state  the 
conversation. 

Q.     Go  ahead;  have  you  told  all  the  conversation? 

A.  That  is  all  the  conversation  we  had  until  he 
handed  me  the  memorandum  check;  there  was  nothing 
said  as  to  when  the  money  was  to  be  drawn  from  the 
bank  or  how. 

Q.  Go  right  ahead,  Mrs.  Verrell,  and  tell  all  your 
transaction. 

A.  When  he  handed  me  the  memorandum  check,  I 
never  saw  a  memorandum  check  before  and  I  supposed 
that  was  to  show  the  bank  had  loaned  my  money.  T 
didn't  know  the  difference,  I  never  did  any  business 
along  that  line  before,  and  I  depended  on  him  and  had 
confidence  in  him  that  he  would  do  what  ought  to  be 
done — 

MR.  FULTON:  Mrs.  Ven-ell,  please,  we  don't 
want  to  interrupt  you,  Mrs.  Verrell,  but  you  should 
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confine  your  testimony  to  just  stating  what  was  said, 
not  to  what  you  don't  know  or  what  you  think,  just 
what  was  said. 

A.  He  said  my  money  was  safe — safely  invested, 
and  I  told  him  at  that  time  that  I  didn't  know  as  I  ought 
to  spare  that  much,  and  he  said  I  could  have  it  at  any 
time  by  giving  a  short  notice,  so  I  let  it  go  at  that,  and 
I  supposed  that  my  money  was  loaned  by  the  bank. 

MR.  FULTON :     Now,  Mrs.  Verrell— 
A.     I  supposed  my  money  was  loaned  by  the  bank 
and  he  was  a  representative  of  the  bank — 

MR.  FULTON :     I  have  to  obj  ect  to  that. 

COURT:  The  objection  will  be  sustained;  what 
she  supposed  is  not  evidence. 

Q.  Mrs.  Verrell,  did  you  at  any  time  authorize  him 
to  take  this  money  personally? 

MR.  FULTON :  I  object  to  that,  that  is  the  same 
question  the  Court  has  ruled  on;  state  what  was  said. 

COURT:  Whether  he  was  authorized  is  a  mixed 
question  of  law  and  fact ;  it  is  a  conclusion. 

Q.  I  will  ask  this,  did  you  ever  tell  him  to  take 
that  money  and  loan  it  to  himself? 

MR.  FULTON :     That  is  leading. 
A.     No,  I  never  did. 

MR.  FULTON:     Let  it  go. 

MR.  RE  AMES:  If  the  Court  please,  that  ques- 
tion will  arise — 

COURT :     The  question  has  been  answered. 
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MR.  RE  AMES:  I  want  to  be  heard  on  that,  if 
the  Court  please,  and  I  don't  want  to  unnecessarily  take 
up  the  time  of  the  Court.  Now,  as  I  understand,  it  is 
going  to  be  incumbent  upon  me  to  establish  that  this 
money  was  taken  in  the  manner  and  approximately  the 
time  named  in  the  indictment,  and  that  it  was  taken  with- 
out authority  of  these  people.  Now,  if  it  is,  and  if  it  is 
incumbent  upon  me  to  show  that,  then  I  contend  that 
I  should  be  permitted  to  ask  each  of  these  witnesses 
whether  or  not  they  authorized  him  or  whether  or  not 
they  told  him  that  he  could  take  this  money  for  himself, 
and  I  think,  if  the  Court  please,  that  it  is  material  for 
me  to  show  that. 

COURT:  These  witnesses  can  detail  the  conver- 
sations they  had  with  Mr.  Sheridan  and  it  is  for  this 
jury  to  say  whether  he  was  authorized  or  not. 

MR.  RE  AMES :  Yes,  but  the  jury  could  not  say, 
if  the  Court  please,  whether  or  not  she  ever  told  him 
to  take  the  money  and  use  it  himself  unless  she  testifies. 

COURT :  I  say  she  can  tell  what  she  told  him,  but 
she  cannot  draw  a  conclusion  as  to  whether  or  not  that 
authorized  him  to  do  one  thing  or  do  another;  that  is 
for  the  jury.  She  can  tell  all  that  transpired  between 
her  and  Mr.  Sheridan. 

Q.  Did  you  ever  at  any  time  before  the  date  of 
that  memorandum  check  of  date  April  15,  1911,  have 
any  further  talk  with  him  about  loaning  your  money 
to  anybody,  other  than  what  you  have  detailed^ 

A.     No. 
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Q.  Now,  when  did  you  first  see  that  memorandum 
check,  Mrs.  Verrell? 

A.     Why,  he  handed  it  back  to  me  in  the  bank. 

Q.  Do  you  remember  about  what  time;  this  is  the 
memorandum  check,  Government  Exhibit  9,  w^hich  is 
dated  April  15,  1911? 

A.     Yes. 

Witness  continuing:  I  can't  remember  the  date 
when  he  gave  me  that  memorandum  check ;  I  remember 
I  was  in  the  bank  and  he  handed  me  that  check,  and 
that  is  all  that  I  can  remember  about  it.  No  part  or 
portion  of  the  amount  has  ever  been  repaid  to  me.  When 
the  Crouch  loan  for  $4,000  had  been  made,  prior  to  this 
transaction,  I  had  signed  the  check  myself  and  did  not 
have  to  have  any  one  to  help  me.    I  can  read  and  write. 

Q.  Now,  here  is  a  letter  dated  June  20,  1911,  writ- 
ten to  you  by  a  National  Bank  Examiner,  Goodheart, 
purporting  to  be  signed  by  you.  I  would  like  to  have 
you  look  that  over,  Mrs.  Verrell,  and  tell  the  jury 
whether  or  not  you  signed  it,  and  if  you  did,  the  cir- 
cumstances under  which  it  was  signed? 

A.     Yes,  I  signed  that. 

Q.  Just  go  ahead  now,  in  your  own  w^ay,  and  tell 
the  jury  how  you  came  to  receive  it  and  how  you  came 
to  sign  it. 

A.  Mr.  Sheridan  told  me  that  I  would  receive  that 
letter  and  when  I  received  it  to  sign  it  and  send  it  back 
to  the  bank  examiner,  which  I  did,  but  not  before  he  saw 
the  letter.  He  saw  the  letter,  I  took  it  to  him  after  I 
had  signed  it,  I  signed  that  letter  in  my  home  and  I 
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took  it  to  him  and  he  looked  at  it  and  read  it  over  and 
looked  at  it  and  he  said  it  was  all  right  and  he  put  it 
in  the  envelope  and  sealed  it  himself,  but  that  letter  was 
misrepresented  to  me. 

MR.  FULTON:     What? 

A.  That  letter  was  misrepresented  to  me ;  there  was 
no  explanation  made  of  it. 

MR.  FULTON:  Mrs.  Verrell,  please  don't  make 
those  statements;  if  you  think  there  was  anything  said 
to  you  that  was  a  misrepresentation,  tell  what  was  said ; 
let  us  have  what  was  said;  just  confine  yourself  to  what 
was  said. 

A.     That  is  all  that  was  said. 

Q.     MR.  FULTON :     That  is  all  that  was  said? 

A.  Excepting  there  had  been  some  changes  made 
in  the  bank  and  I  was  to  sign  the  letter;  that  is  all  the 
conversation  there  was  in  regard  to  it. 

Q.  Now,  Mrs.  Verrell,  can  you  tell  us  about  when 
it  was  that  Mr.  Sheridan  told  you  you  would  receive  a 
letter  from  the  Bank  Examiner? 

A.  I  cannot  tell  you  just  the  exact  date,  but  it  was 
only  a  short  time  before  I  received  it. 

Q.  What,  if  anything,  did  Mr.  Sheridan  tell  you 
to  do  with  the  letter,  in  the  event  you  received  it? 

A.  He  told  me  to  sign  it  and  send  it  to  the  Bank 
Examiner. 

Q.     Where  were  you  when  you  received  it? 

A.     At  my  home. 
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Q.  Was  there  any  one  there  for  you  to  counsel  and 
advise  with? 

A.     No. 

Q.  Did  you  counsel  or  advise  with  any  one  else  ex- 
cept Mr.  Sheridan? 

A.     I  did  not. 

MR.  FULTON:  Immaterial,  Your  Honor,  en- 
tirely immaterial;  I  object  to  it. 

COURT:  The  question  has  been  answered.  'I 
don't  see  the  materiality  of  it. 

Q.  Well,  where  were  you  when  you  signed  it,  at 
your  home  or  at  the  bank? 

A.     At  my  home. 

Q.  Now,  tell  the  jury  in  your  own  way  the  cir- 
cumstances under  which  you  took  it  to  the  bank  and  to 
whom  you  delivered  it. 

A.  I  took  it  to  the  bank  and  showed  it  to  Mr. 
Sheridan ;  he  was  at  his  desk,  writing ;  I  showed  it  to  him 
and  told  him  I  had  received  the  letter  which  he  told  me 
I  would  receive  from  the  Examiner,  and  would  like  for 
him  to  look  it  over  and  see  if  it  was  all  right  before  I 
sent  it,  which  he  did. 

Q.  Do  you  know  whether  or  not  the  Examiner  was 
at  the  bank  at  that  time? 

A.     How? 

Q.  Do  you  know  whether  or  not  the  Examiner  was 
at  the  bank  at  that  time? 

A.     No,  I  don't  think  he  was. 

Q.     You  didn't  see  him? 
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A.     No. 
MR.  RE  AMES :     I  think  that  is  all. 

CROSS  EXAMINATION. 

Questions  by  Mr.  Fulton: 

You  left  the  letter  with  Mr.  Sheridan? 

A.  No,  I  didn't  leave  it  with  him,  he  looked  it  over 
and  put  it  in  the  envelope  himself  and  sealed  it. 

Q.     And  you  took  it  and  mailed  it? 

A.     I  mailed  it. 

Q.     You  mailed  it? 

A.     Yes. 

Q.  Now,  you  received  this  letter  through  the  post 
office  ? 

A.     I  did. 

Q.     And  it  was  delivered  to  you  at  your  home? 

A.     Yes. 

Q.  Now,  you  read  it  over,  of  course,  when  you  re- 
ceived it? 

A.     Yes,  I  suppose  I  did;  yes,  I  read  it. 

Q.     Read  it  over  all  by  yourself? 

A.     Yes. 

Q.  Do  you  remember  about  what  time  of  the  day 
you  received  it? 

A.     I  do  not. 

Q.     But  you  do  recall  that  you  were  by  yourself? 

A.     Yes. 

Q.     And  you  sat  down  and  read  it  over? 

A.     Yes. 
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Q.  Now,  'I  suppose  you  read  it  pretty  carefully, 
didn't  you? 

A.     No,  I  didn't,  not  very. 

Q.     There  was  nobody  there  to  disturb  you? 

A.     No. 

Q.     Did  you  read  it  more  than  once? 

A.  No,  I  don't  think  so;  I  don't  remember  that 
I  did. 

Q.     What  say? 

A.     No,  I  don't  remember  that  I  read  it  but  once, 

Q.  Well,  you  read  it  over  to  yourself  so  that  you 
had  no  difficulty  in  understanding  it? 

A.     Well,  no,  I  can't  tell  you  that  I  understood  it. 

Q.     What? 

A.     I  can't  tell  you  that  I  understood  that  letter. 

Q.     Can't  say  that  you  understood  it,  Mrs.  Verrell? 

A.     No. 

Q.  Well,  there  is  nothing  very  difficult  about  it 
to  understand.  Let  me  read  it  to  you,  Mrs.  Verrell, 
and  see  if  you  cannot  understand.  "Dear  Madam:" 
After  addressing  you: 

A.     Yes. 

Q.  "The  records  of  this  bank  showed  at  a  recent 
examination  that  certain  charges  had  been  made  in  your 
account  by  President  Sheridan."  You  can  understand 
that  some  charges  had  been  made  in  your  account.  "In 
other  words,  part  of  your  deposit  had  been  withdrawn 
and  loaned  by  him.  Mr.  Sheridan  states  that  you  auth- 
orized him  to  withdraw  these  funds  and  invest  them 
for  you.      (If  this  is  so,  kindly  sign  the  certificate  at 
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the  bottom  of  this  letter  and  return  in  the  enclosed  ad- 
dressed envelope."  Now  notice:  "Mr.  Sheridan  in- 
forms me  that  he  has  withdrawn  the  following  sums, 
which  he  has  loaned  to  the  parties  mentioned  below: 
$5,000  loaned  to  T.  R.  Sheridan."  Now,  that  is  not 
difficult  to  understand,  is  it,  Mrs.  Verrell? 

A.     No. 

Q.  That  says  $5,000  loaned  to  himself,  T.  R.  Sheri- 
dan; 3^ou  understood  that,  didn't  you,  when  you  read  it? 

A.     I  read  it. 

Q.     You  understood  it,  didn't  you? 

A.     No,  I  don't  know  that  I  understood  it. 

Q.     Oh,  iNIrs.  Verrell,  you  could  understand  that? 

A.  Why  should  I  understand  that  when  I  never 
loaned  it  to  him?     I  never  loaned  him  any  money. 

Q.  I  mean  you  could  understand  it  when  you  read 
it,  that  Mr.  Sheridan  had  reported  to  the  Bank  Exam- 
iner that  $5,000  of  this  money  had  been  loaned  to  Mr. 
Sheridan  by  your  authority.  You  understood  that? 
Then  we  will  read  a  little  farther.  That  is  signed  by 
the  Bank  Examiner.  And  down  below  is  this  state- 
ment, which  you  signed:  "I  hereby  certify  that  any 
sum  withdrawn  by  Mr.  T.  R.  Sheridan  from  my  bal- 
ance on  deposit  with  the  First  National  Bank  of  Rose- 
burg,  Oregon,  were  duly  authorized  by  me."  Now,  you 
understand  that,  don't  you? 

A.     Yes,  sir. 

Q.     Now,  when  I  read  it,  vou  understand  it,  don't 


vou? 


A.     Yes,  I  understand  it. 
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Q.  That  is  not  difficult  to  understand  at  all,  is  it? 
Now,  when  you  read  it  all  by  yourself  you  could  under- 
stand it,  couldn't  you?    Couldn't  you? 

A.  I  could  not  tell  you;  I  can't  answer  that  ques- 
tion. 

Q.     What? 

A.     I  can't  answer  that  question. 

Q.  You  can  tell  us  whether  or  not  you  understood 
it,  surely? 

A.     I  don't  think  I  did  understand  it  fully. 

Q.  You  can  understand  what  it  meant  by  being 
authorized  by  you,  that  any  moneys  drawn  from  your 
account  were  authorized  by  you.  You  understand  that, 
and  up  above  there  it  was  said  that  $5,000  had  been 
withdrawn.  (Addressing  Mr.  Reames)  :  Was  this  in- 
troduced in  evidence? 

MR.  REAMES:  No,  I  just  questioned  her  about 
it? 

MR.  FULTON:     I  will  offer  it  in  evidence. 

COURT:    The  copy  will  be  admitted. 

MR.  FULTON :    Yes,  the  same  as  the  other. 

Marked  DEFENDANT'S  EXHIBIT  NO.  3. 

Q.  Now,  Mrs.  Verrell,  you  knew  all  the  time  that 
Mr.  Sheridan  had  this  money  of  yours,  did  you  not? 

A.     I  didn't  know  that  he  had  it. 

Q.  Well,  when  this  memorandum  check  was  given 
to  you,  you  understood  that  he  had  it,  didn't  you? 

A.     He  never  told  me  that  he  had  the  money. 
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Q.  When  do  you  want  us  to  understand  that  you 
first  understood  that  he  had  your  money? 

A.     I  think ^I  cannot  tell  you  just  when  I  knew 

that;  I  didn't  know  for  certain,  I  don't  think,  until  I 
was  called  before  the  Grand  Jury. 

Q.     When  was  that? 

A.     A  year  ago  last  November. 

Q.  A  year  ago  last  November.  Now,  I  ask  you 
to  look  at  the  letter  which  I  hand  you  and  tell  me  who 
wrote  that  letter? 

A.     I  wrote  it. 

Q.     Did  you  write  that  letter  to  Mr.  Sheridan? 

A.     I  did. 

Q.  And  did  you  write  it  on  the  date — you  will  ob- 
serve it  bears  date  September  9,  1912. 

A.     Yes. 

Q.  Now,  that  was  a  long  time  before  the  grand 
jury  met,  wasn't  it? 

A.     Yes. 

Q.     This  letter  reads  as  follows 

MR.  REAMES:     We  have  no  objection. 

MR.  FULTON:     We  haven't  offered  it  yet. 

Q.  This  letter  reads  as  follows:  "Mr.  T.  R.  Sheri- 
dan, 215  Cherry  Street,  San  Francisco,  California, 
Dear  Sir:  Will  you  please  send  me  one  year's  interest 
on  money  loaned?  Can  you  tell  me  when  you  will  be 
in  Roseburg?  I  wish  to  interview  you  personally  hi 
regard  to  business  matters.  Very  respectfully,  Laura 
M.  Verrell."  Now,  there  you  were,  writing  to  him;  he 
was  in  San  Francisco  at  that  time? 
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A.     Yes. 

Q.  And  you  were  writing  to  him  to  send  you  one 
year's  interest  on  your  money  loaned;  what  money  was 
that? 

A.  The  money  that  'I  supposed  the  bank  had 
loaned  for  me,  that  $5,000  was  a  bank  loan. 

Q.  Why  were  you  writing  to  Mr.  Sheridan  in  San 
Francisco  ? 

A.  He  was  the  one  doing  the  business  and  I  sup- 
posed he  was  still  doing  the  business.    I  didn't  know. 

Q.     Why  didn't  you  go  to  the  bank? 

A.  Because  I  didn't  suppose  it  was  necessarj^  to 
go  to  the  bank;  he  was  the  one  that  had  done  all  the 
business;  he  represented  the  bank. 

Q.  This  was  written  in  Edenbower;  where  is  Eden- 
bower? 

A.     Where  I  live,  two  miles  from  Roseburg. 

Q.     Practically  a  suburb  of  Roseburg? 

A.     Yes. 

Q.  And  instead  of  going  to  the  bank  or  any  of  the 
bank  officials  you  wrote  to  Mr.  Sheridan  to  send  you 
the  interest  on  your  loan? 

A.  Well,  he  had  loaned — he  was  the  same  as  the 
bank;  when  I  speak  of  Mr.  Sheridan  I  speak  of  the 
bank;  he  was  President  of  the  bank. 

Q.  But  you  didn't  think  the  bank  was  in  San 
Francisco? 

A.  No,  but  he  used  to  be  back  and  forth  ail  this 
while,  and  he  was  attendin(y  to  this  business  for  me. 
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I  didn't  know  it  was  necessary  to  go  to  any  of  the  rest 
of  the  bank. 

Q.  If  you  had  thought  that  the  bank  had  loaned 
it,  you  wouldn't  have  gone  to  the  bank? 

A.     No. 

Q.  Why  didn't  you  say  the  money  the  bank  had 
loaned?  You  say,  "Will  you  please  send  me  one  year's 
interest  on  money  loaned."  That  implies  money  loaned 
to  him,  doesn't  it? 

A.  No,  I  don't  think  so?  He  wouldn't  take  it 
that  way,  or  he  ought  not  to. 

MR.  FULTON :    We  offer  that  letter  in  evidence. 

COURT:     Admitted. 

Marked  DEFENDANT'S  EXHIBIT  NO.  4. 

Q.  Now,  Mrs.  Verrell,  when  you  went  into  the 
bank  after  you  had  signed  this  letter  at  your  house,  at 
your  own  home,  you  went  and  showed  it  to  Mr.  Sheri- 
dan first,  did  you? 

A.     Yes. 

Q.     You  went  into  his  bank  and  showed  it  to  him? 

A.     Yes. 

Q.     Please  speak  a  little  louder? 

A.     I  did. 

Q.     And  you  asked  him  if  it  was  all  right,  is  that  it? 

A.     Yes. 

Q.     Just  state  what  you  did? 

A.  Yes,  I  asked  him  if  it  was  right;  1  asked  him 
if  it  was  right  because  I  wanted  to  know  if  it  was  right 
before  I  sent  it. 


88  United  States  of  America 

'(Testimony  of  W.  A.  Sanford.) 

Q.  You  had  read  it  over  previously? 

A.  Yes. 

Q.  And  signed  it? 

A.  Yes. 

Q.  And  he  simply  said  what? 

A.  He  said  it  was  all  right. 

Q.  That  is  all  he  said? 

A.  That  is  all  he  said  that  I  remember  of. 

Q.  Well,  he  didn't  say  to  sign  it? 

A.  He  told  me  to  sign  it ;  he  told  me  before  I  got 
the  letter. 

Q.  I  am  asking  you  what  he  said  at  the  bank? 

COURT:  It  had  already  been  signed,  according 
to  her  testimony. 

Q.  That  is  the  point,  so  he  didn't  say  to  sign  it 
there;  he  simply  said  there,  "It  is  all  right"? 

A.     Yes,  that  is  what  he  did. 

W.  A.  SANFORD 

Recalled  for  the  Government,  testified  as  follows: 

This  is  the  individual  depositors'  book.  I  find  an 
item  on  page  386  thereof,  under  date  of  April  15,  1911, 
in  the  account  of  Laura  M.  Verrell  "loaned  by  T.  R.  S." 
The  item  shows  that  $5,000  was  debited  her  account  on 
that  day. 

The  defendant  admitted  that  this  $5,000  was  trans- 
ferred to  the  account  of  Mr.  Sheridan  on  the  books. 
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W.  J.  CARLON 

A  witness  called  on  behalf  of  the  Government,  testi- 
fied as  follows : 

Direct  examination  by  MR.  REAMES: 

I  live  at  Roseburg  and  have  lived  there  since  about 
1873.  I  have  known  Thomas  R.  Sheridan  fifty  years 
and  am  75  years  old.  I  was  a  depositor  of  the  First 
National  Bank  of  Roseburg.  In  February,  1906,  1 
had  $1750  on  deposit  there.  About  July  1st,  1911,  I 
had  a  conversation  with  Mr.  Sheridan,  near  the  front 
of  the  Wells-Fargo  office  on  Jackson  Street,  in  Rose- 
burg. 

There  was  offered  and  admitted  in  evidence  a  mem- 
orandum check,  admitted  to  be  in  the  handwriting  of 
the  defendant,  T.  R.  Sheridan,  being  of  date  April  7, 
1911,  upon  the  First  National  Bank  of  Roseburg,  Ore- 
gon, against  the  account  of  W.  J.  Carlon,  in  the  sum 
of  $1,000,  and  the  same  was  marked  as  Government's 
Exhibit  11. 

Witness  continuing:  I  never  signed  it  and  never 
gave  nobody  else  authority  to  sign  it.  Never  author- 
ized a  man  to  sign  a  check  for  me  in  my  life.  Mr.  Sheri- 
dan came  to  me  on  the  street  and  says  to  me:  "Bill 
don't  you  want  me  to  loan  that  money  for  you?"  He 
did  not  say  he  wanted  to  borrow  it;  he  said:  "Bill,  don't 
you  want  me  to  loan  that  money  for  you?"  I  told  him 
I  didn't  know;  it  would  depend  somewhat  on  what  the 
security  might  be.     lie  said  that  he  would  indorse  the 
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notes.  Well,  I  told  him  I  didn't  know  what  his  liabilities 
might  be.  He  said:  "You  would  not  refuse  to  accept 
my  endorsement,  with  all  my  volume  of  property,  three 
dollars'  worth  for  every  dollar  I  owe?"  I  told  him  I 
might  loan  a  part  of  it  if  the  security  suited  me  and 
before  we  separated,  why,  he  spoke  to  me  as  if  I  would 
sign  a  release.  I  told  him  I  didn't  wish  to  sign  no  re- 
lease in  reference  to  the  bank.  He  said  nothing  about 
these  notes  or  this  check  or  nothing  at  all.  So  after  I 
had  seen  him — this  man  Goodheart — I  never  saw  him 
at  all,  and  would  not  know  the  man  if  1  would  meet  him. 
I  got  a  letter  from  Goodheart  out  of  the  post  office 
and  I  didn't  meet  Sheridan  again  until  July  8th  in  the 
Douglas  County  National  Bank.  July  8  I  met  him 
in  the  Douglas  County  National  Bank  and  he  presented 
these  notes  and  he  said:  *'Bill,  1  made  notes  for  that 
money,"  and  showed  them  up.  I  saw  he  had  the  date 
on  them  and  I  said  "What?"  and  he  said:  "That  is  the 
date  I  got  the  money,"  and  he  said,  "Don't  say  to  them 
when  you  gave  me  permission."  Well,  I  didn't  say  to 
them,  because  I  never  gave  him  permission  to  take  a 
dollar  of  mine  in  my  life.  He  had  reference  to  the 
people  in  the  bank,  I  suppose  he  had  reference  to  that. 
This  conversation  was  in  the  Douglas  Count}^  National 
Bank  in  Roseburg  and  it  was  after  the  two  banks  had 
consolidated,  and  of  course  I  supposed  my  money  was 
transferred  from  there  and  knew  nothing  to  the  con- 
trary until  he  presented  this,  because  he  had  never  said 
he  had  taken  the  money.  Seven  or  eight  or  nine  days 
after  we  had  this  conversation  in  front  of  the  Wells 
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Fargo  &  Company's  Bank,  it  was;  at  the  time  I  had 
the  conversation  with  him  at  the  bank  I  had  already 
received  the  letter  from  the  Bank  Examiner.  I  got  that 
out  of  the  post  office  maybe  that  day  and  maybe  the 
next  after  I  had  the  first  conversation  with  him.  This 
note,  of  date  April  7,  1911,  for  $1,000,  due  six  months 
after  date,  he  gave  me  at  that  time,  and  gave  me  the 
memorandum  checks  in  the  same  conversation. 

There  was  offered  and  received  in  evidence  promis- 
sory note  of  date  April  7,  1911,  for  $1,000,  due  six 
months  after  date,  payable  to  W.  J.  Carlon,  the  defend- 
ant admitting  that  the  note  is  in  the  handwriting  of  the 
defendant.  The  note  was  marked  Government's  Ex- 
hibit No.  12. 

Witness  continuing:  I  never  signed  the  memoran- 
dum check  of  date  April  27,  1911,  for  $500.  I  never 
gave  nobody  else  authority  to  sign  it.  Never  had  a  man 
to  sign  a  check  for  me,  with  mj^  authority,  in  my  life. 

(There  was  offered  and  received  in  evidence  memo- 
randum check  upon  the  account  of  W.  J.  Carlon  at  the 
First  National  Bank  for  $500,  of  date  April  27,  1911, 
the  defendant  admitting  that  the  same  is  in  the  hand- 
writing of  the  defendant.  The  memorandum  check 
was  marked  Government's  Exhibit  No.  13.  There  was 
offered  and  received  in  evidence  promissory  note  of 
date  April  27,  1911,  for  $500,  due  six  months  after 
date,  signed  T.  R.  Sheridan,  the  defendant  admitting 
that  the  note  is  in  the  handwriting  of  the  defendant. 
Note  was  marked  Government's  Exhibit  No.  14.) 
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Witness  continuing:  I  received  from  Mr.  Sheri- 
dan at  that  time  at  the  bank  the  two  memorandum 
checks  and  the  two  notes. 

Witness  continuing: 

Q.  Now,  I  hand  you  herewith  what  purports  to 
be  the  original  of  a  letter  written  to  you  under  date  of 
June  20,  1911,  purporting  to  have  been  signed  by  Mr. 
Goodheart,  National  Bank  Examiner,  and  will  ask  you 
to  look  at  it  and  say  whether  or  not  you  signed  the  re- 
lease that  is  attached  to  that  instrument,  and  if  you  did, 
tell  the  jury  under  what  circumstances  you  signed  it. 

A.  Yes,  I  signed  that  to  that.  I  got  this  letter 
out  of  the  post  office  and  signed  it  after  the  time  I 
received  those  notes. 

Q.  How  much  of  that  sum  of  $1500  represented 
by  those  two  memorandum  checks  and  notes  have  been 
repaid  to  you — Mr.  Carlon — how  much  of  that  money 
has  been  repaid  to  you? 

A.  I  have  got  $160.  I  wrote  Mr.  Sheridan  the  fall 
of  1912  to  North  Bend  and  he  refused  to  answer  me 

COURT:  You  have  already  answered  the  ques- 
tion. 

A.  — he  received  the  letter  for  he  showed  it  up  in 
Roseburg  since. 

Q.  Well,  let's  not  go  into  that.  Now,  I  want  to 
call  your  attention  to  a  conversation  that  you  had  with 
Mr.  Sheridan  at  the  Douglas  National  Bank  at  the 
time  he  handed    you    those    notes    and    memorandum 


vs,  Thomas  R.  Sheridan  93 

(Testimony  of  W.  J.  Carlon.) 

checks;  did  he  ask  you  at  that  time  if  you  had  signed 
the  release? 

A.  Yes,  he  spoke  to  me  in  regard  to  it  and  I  told 
him  I  didn't  get  to  sign  it.  He  said  it  was  all  right; 
it  was  one  of  their  forms  to  satisfy  this  man  Goodheart, 
and  I  consented  to  that,  I  would  sign  the  release,  and 
he  said:  "Don't  say  to  him  when  you  gave  me  per- 
mission to  have  the  money."  Well,  I  didn't  say  to  them 
because  I  never  have  given  him  permission  to  take  a 
dollar  of  it  in  my  life. 

CROSS  EXAMINATION  BY  MR.  FULTON. 

Witness  continuing:  1  don't  know  the  date  we  had 
this  first  conversation  but  it  was  a  few  days  previous 
to  the  8th  day  of  July,  a  few  days  would  be  six  or  eight 
or  nine  days,  such  a  matter.  It  was  about  the  1st  of 
July;  it  might  have  been  the  28th,  or  29th  or  30th  of 
June,  but  I  think  it  was  right  around  the  1st  of  July. 
Mr.  Sheridan  spoke  to  me  if  I  didn't  want  him  to  loan 
that  money  for  me ;  I  told  him  I  didn't  know,  depended 
somewhat  on  the  security;  he  said  he  would  indorse  the 
notes;  he  mentioned  to  me  before  we  parted,  I  said 
something  in  regard  to  the  amount  of  interest,  I  told 
him  I  didn't  care  if  it  wasn't  over  5  per  cent  if  the 
security  was  good,  provided  we  made  arrangements  for 
to  make  the  loan;  it  was  understood  that  he  was  going 
to  loan  this  money  to  somebody  else  and  that  he  was 
going  to  be  security  for  it.  ^Ve  hadn't  agreed  on  any 
loan  at  all — when  we  separated  we  hadn't  agreed  on 
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the  loan.  I  think  probably,  of  course,  if  he  loaned  the 
money  to  somebody  else  he  would  endorse  it  as  security, 
maybe  it  might  possibly  be  good.  Of  course,  until  we 
found  out  who  the  other  person  was,  until  the  notes  was 
made — he  hadn't  made  them — that  is,  he  had  made  them 
I  guess,  but  I  didn't  know  nothing  of  it.  He  had  taken 
that  money,  I  suppose,  of  course,  and  held  it  for  some- 
thing like  close  on  three  months  and  had  endorsed  these 
checks  for  me,  which  is  forgeries — and  put  them  in — 
had  them  there  undoubtedly,  because  they  are  there 
today. 

Q.  BY  MR.  FULTON:  That  is  all  argument 
and  you  know  that,  don't  you,  Mr.  Carlon  ?  You  know 
that  is  all  argument.  Wait  a  minute;  you  have  been 
instructed  several  times  to  answer  questions,  not  to 
give  your  opinions.  Now,  you  know  the  difference  be- 
tween answering  a  question  and  abusing  a  man,  don't 
you? 

A.     Yes,  1  certainly  do. 

Witness  continuing:  It  was  sometime  in  July  or 
the  first  of  July,  or  the  last  of  June,  that  I  had  the 
first  talk  with  Mr.  Sheridan  about  loaning  my  money. 
He  came  to  me.  I  was  standing  not  far  from  the  front 
of  the  Wells  Fargo  &  Co.  office  in  Roseburg,  on  Jack- 
son Street.  1  never  went  to  his  office  in  the  bank  to 
ask  him  to  loan  my  money  or  take  it  and  use  it  himself. 
I  know  Mr.  Gardner;  I  did  not  in  the  spring  of  1911, 
in  the  back  room  of  the  old  First  National  Bank  at 
Roseburg,  in  the  presence  of  Mr.  Gardner,  say  to  Mr. 
Sheridan  that  I  wanted  him  to  take  my  money  and  use 
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it  in  some  way  or  in  any  way  to  get  interest  and  Mr. 
Sheridan  did  not  reply,  "Bill,  I  might  lose  it,"  and  I 
did  not  answer,  "Oh,  no,  you  will  not  lose  it,"  or  words 
to  that  effect.  I  never  had  any  such  conversation  as 
that  with  Mr.  Sheridan.  At  the  first  meeting  I  had 
with  Mr.  Sheridan,  the  first  conversation  he  asked  me 
to  sign  the  release.  He  asked  me  at  the  close  of  that 
conversation,  that  he  wanted  me  to  loan  the  money.  He 
asked  me  if  I  didn't  want  him  to  loan  it  for  me.  It  was 
in  this  same  conversation  that  he  asked  me  if  I  would 
not  sign  a  release.  I  understood  it  was  a  release  for 
the  bank.  It  was  after  this  1  got  the  release  through  the 
post  office.  Sometimes  I  would  not  go  to  the  office 
for  a  week,  or  such  a  matter,  maybe  longer,  and  I  got 
that  out  of  the  office  the  first  time  I  went  to  the  post 
office  after  that  conversation. 

Q.     How  often  did  you  go  to  the  post  office? 

A.  Sometimes  1  would  go  every  other  day  and 
sometimes  I  would  be  for  a  week  that  I  would  not  be 
about  the  post  office. 

Q.     This  bears  date  on  the  20th  day  of  June,  1911. 

A.  It  may  have  been  in  the  post  office  four  or  five 
or  six  days,  I  don't  know. 

Q.     Anyway  you  got  this  out  of  the  bank? 

A.  I  got  it  out  of  the  post  office — I  got  the  letter 
out  of  the  post  office. 

Q.  And  what  did  you  do  with  it  when  you  got  the 
letter  out  ? 

A.     I  o})ened  it  and  put  it  in  my  pocket. 

Q.     Read  it? 
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Yes. 

Did  you  go  home  with  it?    Take  it  home  with 

1  had  it  with  me,  yes. 

And  then  it  was  eight  or  nine  days,  probably, 

that  before  you  saw 

Before  I  met  him  again  in  the  Douglas  County 


In  the  meantime  had  you  signed  it? 
I  hadn't  signed  it. 
You  hadn't  signed  it  yet? 
No. 

You  had  not  signed  it  yet  when  you  met  him  ? 
No. 

Then  you  carried  this  around  with  you  for  a 
week  or  ten  daj^s? 

A.  <I  carried  it  in  my  pocket;  I  wasn't  in  any  hurry 
about  signing  it,  didn't  know  whether  I  would  sign  it 
at  all  or  not, 

Q.     Did  you  read  it  several  times? 
A.     I  read  it. 

Q.  Probably  read  it  over  several  times  as  you  were 
carrying  it  around  with  you? 

A.     Not  very  often,  I  guess,  but  then  1  read  it. 
Q.     Well,  you  did  read  it  several  times,  didn't  you? 
Did  you  understand  it? 

A.     I  ma}^  have  read  it  a  second  time,  maybe. 
Q.     Well,  getting  down  to  two  times  now,  are  you? 
Did  you  understand  it  when  you  read  it? 

A.     I  had  some  idea  about  what  it  was,  of  course. 
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Q.  What  did  you  think  this  meant.  "I  hereby 
certify  that  any  sums  withdrawn  by  Mr.  T.  R.  Sheri- 
dan from  my  account  on  deposit  with  the  First  National 
Bank  of  Roseburg,  Oregon,  were  duly  authorized  by 
me,  and  the  First  National  Bank  is  released  from  all 
liability  relative  to  the  same."  What  did  you  under- 
stand by  that? 

A.     Well 

Q.     Now,  answer  what  you  understood  that  to  mean. 

A.     'I  understood  it  to  be  a  release  to  the  bank. 

Q.  Releasing  the  bank,  and  you  understood  it  to 
say  that  he  had  been  duly  authorized  to  take  the  money, 
didn't  you? 

A.  Now,  he  hadn't  been  duly  authorized  to  take 
the  money. 

Q.  That  is  what  it  says,  "I  hereby  certify  that  any 
sums  withdrawn  by  T.  R.  Sheridan  from  my  balance 
on  deposit  wnth  the  First  National  Bank  of  Roseburg, 
Oregon,  were  duly  authorized  by  me."  You  under- 
stand that,  don't  you? 

A.  That  says  that  way;  that  don't  say  that  I  auth- 
orized him. 

Q.     You  signed  it? 

A.     I  signed  it  later. 

Q.     Was  it  true? 

A.     He  said  to  me 

Q.     Never  mind 

MR.  REAMES:     Eet  him  finish  his  answer. 

COURT:  The  answer  is  not  responsive;  you  can 
bring  it  out  on  re-direct. 
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Q.  1  asked  you  if  what  you  signed  there  was  true; 
was  it  true  that  you  had  duly  authorized  him  to  take 
this  money? 

A.  I  hadn't  authorized  him  to  take  it;  I  signed 
that  way  because  he  insisted  on  it. 

Q.  You  signed  a  statement — deliberately  signed  a 
statement  that  you  knew  wasn't  true? 

A.  *  Because  he 

Q.  Do  you  want  the  jury  to  understand  that;  that 
you  deliberately  signed  a  statement  that  you  knew 
wasn't  true? 

A.     I  did  sign  a  statement  that  I  knew  wasn't  true. 

Q.     Why  did  you  do  it? 

A.     Because  he  insisted  on  it. 

Q.     What  did  you  think  he  wanted  to  use  it  for? 

A.     He  told  me  it  was  all  right ;  it  was  on  their  form. 

Q.     Form  for  what? 

A.     Just  to  satisfy  this  man  Goodheart. 

Q.     Satisfy  the  Bank  Examiner? 

A.     Yes. 

Q.  Then  what  you  want  this  jury  to  understand  is, 
that  you  deliberately  signed  a  writing  that  was  to  be 
used  to  deceive  the  Bank  Examiner — that  is  what  you 
want  the  jury  to  understand,  is  it;  that  you  deliberately 
signed  a  writing  that  was  to  be  used  to  deceive  the  Bank 
Examiner? 

A.     Well,  I  didn't  know  who  it  would  deceive. 

Q.  You  have  just  told  us  that  he  wanted  to  use  it 
with  the  Bank  Examiner  and  you  knew  it  wasn't  true, 
you  say.    Do  you  mean,  Mr.  Carlon,  to  have  this  jurj^ 


vs.  Thomas  R.  Shsiidan  99 

(Testimony  of  W.  J.  Carlon.) 

understand  that  if  a  man  told  you  he  wanted  to  deceive 
a  Bank  Examiner  or  a  bank  and  wanted,  therefore,  you 
to  sign  a  false  statement  in  order  that  he  might  use  it 
for  that  purpose,  that  you  would  sign  it? 

A.     I  signed  that  at  the  request  of  Mr.  Sheridan. 

Q.  You  would  sign  at  his  request  a  false  state- 
ment to  swindle  somebody  else  or  deceive  them? 

A.  Yes,  I  accepted  them  notes  and  after  he  checked 
my  bank  book  he  gave  me  those  checks  there 

Q.     Yes,  now,  Mr.  Carlon 

A.  — but  he  gave  them  to  me  and  I  accepted  them 
all 

Q.     You  had  those  notes 

A.  — ^because  I  had  known  him  for  a  long  time  and 
transacted  business  with  him 

Q.     You  took  these 

A.  — and  I  had  faith  enough  in  him  to  think  that 
he  would  not 

COURT:     This  is  not  responsive  to  any  question. 

MR.  REAJNIES:  It  is  answering  to  a  question 
asked  him. 

COURT :  This  witness's  answers  are  entirely  argu- 
mentative, out  of  place  in  a  court  room ;  if  it  weren't  for 
his  age  I  would  not  tolerate  it. 

Q.  Mr.  Carlon,  when  he  gave  you  these  notes  you 
accepted  them  ? 

A.     I  did,  finally. 

Q.  And  you  held  these  notes  and  put  them  into 
the  hands  of  an  attorney  to  collect,  didn't  you? 
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A.  I  did  later,  in  Mr.  Eddy's  hands  for  a  short 
time. 

Q.     Whose  hands. 

A.  Mr.  Eddy's  hands  for  a  short  time  and  he  had 
them  to  correspond  right  to  Portland  here  where  he  was 
on  124  Third  Street 

Q.     'I  asked  you  in  whose  hands  he  put  them? 

A.     Had  his  communication  with  Mr.  E.  B.  Duffy. 

Q.     Eddy  gave  them  to  E.  B.  Duffy,  or  did  you? 

A.  He  wrote  them  and  he  refused  to  answer  the 
attorney,  and  later  I  had  J.  H.  Booth  interview  him  in 
regard  to  my  contention  and  he  sent  one  hundred  dollars. 

Q.     Interview  Mr.   Sheridan? 

A.     Yes. 

Q.  Then  you  were  trying  to  collect  those  notes  of 
Mr.  Sheridan? 

A.  I  wanted  to  collect,  of  course;  I  made  up  my 
mind,  I  didn't  have  a  penny.  I  wanted  to  collect,  of 
course. 

S.  A.  SANFORD 

Recalled,  testified  as  follows: 

DIRECT  EXAMINATION  BY  MR.  RE  AMES: 

COURT :  Is  he  to  prove  anything  but  the  transfer 
of  the  accounts,  Mr.  Reames? 

MR.  FULTON :    We  will  admit  the  transfer. 
COURT:     Do  you  expect  to  prove  anything  but 
the  transfer? 


vs.  Thoims  R.  Sheridan  101 

(Testimony  of  Charles  C.  Verrell.) 

MR.  RE  AMES:  No,  if  the  court  please,  except 
that  after  both  of  them  appear  the  words,  "Loan,  one 
thousand  dollars";  that  is  all. 

MR.  FULTON:  It  will  show,  just  what  it  does, 
we  can  refer  to  the  accounts,  he  need  not  prove  it. 

MR.  RE  AMES :  Then  the  Government  will  offer 
in  evidence  that  part  of  the  individual  ledger  at  page  519 
showing  the  debit  claim  under  date  of  April  7,  1911, 
and  the  individual  ledger  page  519  showing  the  charge 
of  $500  April  27,  1911. 

MR.  FULTON:    All  right. 

MR.  RE  AMES:  The  first  one  was  a  thousand 
dollars.     That  is  all,  Mr.  Sanford. 

CHARLES  C.  VERRELL 

A  witness  called  on  behalf  of  the  Government,  tes- 
tified as  follows: 

DIRECT  EXAMINATION  BY  MR.  REAMES: 

I  live  at  Roseburg  and  am  a  son  of  witness,  Laura 
M.  Verrell.  I  have  lived  at  Roseburg  since  1891  and 
until  August,  1910,  have  been  the  business  manager 
for  my  mother  in  Roseburg.  I  had  a  conversation  with 
Thomas  R.  Sheridan  in  August,  1910,  prior  to  the  time 
that  the  Crouch  loan,  $4,000  was  paid.  1  was  going 
to  leave  Roseburg  and  dropped  into  the  bank  one  day 
and  I  told  Mr.  Sheridan  when  that  was  paid  in,  if  he 
knew  of  any  good  loans,  to  let  me  know.     I  told  him 
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I  would  like  to  investigate  the  security  myself.  Mr. 
Sheridan  said  "all  right,"  or  some  words  to  that  effect. 
I  don't  remember  just  exactly  what  the  answer  was. 
I  never  had  any  subsequent  conversation  with  him  about 
it.  I  left  Roseburg  about  the  middle  of  August,  1910, 
and  only  made  occasional  trips  home,  and  was  not  in  a 
position  to  attend  to  the  business  of  my  mother  or  to 
examine  the  character  of  the  security  after  that.  I  do 
not  know  anything  about  what  arrangements  my  mother 
made. 

(The  defendant  offered  in  evidence  a  letter  written 
by  Mrs.  Laura  M.  Verrell  to  the  defendant,  and  the 
same  was  received  and  marked  as  defendant's  exhibit 
No.  5.) 

B.  C.  AGEE 

A  witness  called  on  behalf  of  the  Government,  tes- 
tified as  follows: 

DIRECT  EXAMINATION  BY  MR.  REAMES. 

I  have  lived  at  Roseburg,  Oregon,  since  1869,  and 
have  known  the  defendant  for  40  or  45  years.  I  am 
engaged  in  the  farming  and  stock  business.  During 
March,  1911,  and  prior  thereto,  Mr.  Sheridan  and  I  were 
in  the  orchard  business,  in  the  farming  business.  He 
was  partners  with  me  in  the  orchard  and  farm.  The 
note  of  date  March  4,  1911  (Government's  exhibit  No. 
6),  signed  B.  C.  Agee  by  T.  R.  S.,  in  favor  of  one 
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David  Hull,  1  never  signed.  The  first  time  I  ever  saw 
that  note  was  after  Mr.  Sheridan  had  made  an  assign- 
ment, which  was  the  first  time  that  ever  I  knew  it  was 
against  me,  when  they  fetched  the  notes  up  in  the  as- 
signment. Prior  to  that  time  I  did  not  have  any  notice 
or  knowledge  of  its  execution.  I  never  had  any  talk 
with  Mr.  Sheridan,  in  which  I  told  him  to  sign  that 
note  for  me.  1  never  had  any  talk  for  him  to  sign  the 
note  that  ever  I  knew  of.  Here  was  the  first  time  I  ever 
knew  the  note  was  against  me. 

CROSS  EXAMINATION  BY  MR.  FULTON: 

Mr.  Sheridan  and  I  were  partners  and  he  was  looking 
after  the  financial  part  of  it.  1  never  recognized  his 
right  to  sign  my  name  to  a  note.  But  where  the  money 
was  put  to  my  credit  I  have  an  idea  I  would  recognize 
the  right  maybe,  I  don't  know. 

Q.  And  if  he  had  told  you  just  about  the  note, 
why  it  would  have  been  all  right;  you  would  have  con- 
sidered it  all  right,  wouldn't  you? 

MR.  REAMES:  The  government  objects  on  the 
ground  it  is  immaterial. 

MR.  FULTON:  I  think  it  is  material  to  show 
their  relations,  what  he  recognized  the  situation  to  be 
between  themselves  as  to  showing  intent. 

COURT:     Ves,  but  what  he  would  have  done 

Ml{.  FULTON:  i  mean,  wliat  he  would  have 
recognized.     Supposing  he  hadn't,  it  would  seem  ma- 
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terial — pardon  me  for  sitting  down  and  talking  to  the 
court. 

COURT:    Certainly. 

MR.  FULTON :  It  would  seem  material,  it  would 
go  and  be  material  to  show  or  as  tending  to  show  what 
their  relations  were  and  what  his  recognized  rights  were, 
even  though  he  had  never  told  him  to  do  this  particular 
thing,  if  the  relations  were  such  that  he  would  have 
approved  it.  It  seems  to  me  it  would  have  gone  to 
the  intent,  the  other  party  knowing,  and  you  know  it  is 
already  proven  that  this  was  carried  into  his  account, 
the  money  was  carried  into  his  account.  The  Govern- 
ment has  proven  that. 

COURT :  I  think  you  can  show  fully  what  the  rela- 
tions were  and  what  authority  he  had  exercised  up  to 
that  time,  but  to  ask  the  witness  to  state  now  what  he 
would  have  done  in  case  a  certain  thing  were  done  three 
years  ago  or  more,  I  think  is  scarcely  competent. 

MR.  FULTON :    All  right,  I  note  an  exception. 

COURT:    Yes. 

Q.  Now,  Mr.  Agee,  I  ask  you  if  you  haven't — 
I  don't  remember  the  names  of  the  persons,  but  if  you 
haven't  said  to  many  people  in  Roseburg  many  times 
since  this  occurred  that  whatever  Mr.  Sheridan  did  in 
respect  to  using  your  name  in  that  matter  was  with 
your  authority,  he  had  a  right  to  do  so  in  transacting 
the  business? 


vs.  Thomas  R.  Sheridan  XP5 

(Testimony  of  B.  C.  Agee.) 

MR.  RE  AMES:  The  Government  objects;  there 
is  no  proper  foundation  laid  for  the  impeaching  question. 

COURT :    I  think  you  will  have  to  state  the 

MR.  FULTON:  That  is  not  impeaching,  Your 
Honor,  necessarily;  it  is  agency,  and  I  suppose  you  can 
prove  agency  by  the  declaration  of  the  principal  any 
time. 

MR.  REAMES:  Yes,  but  if  the  court  please,  be- 
fore he  should  be  asked  a  question  such  as  that,  whether 
the  counsel  says  it  is  impeachment  or  not,  it  is  impeach- 
ment or  is  a  statement  out  of  court  contrary  to  his  testi- 
mony in  court,  he  should  first  call  his  attention  to  the 
time  and  place  and  persons,  so  that  the  witness  may 
have  an  opportunity  to  explain. 

MR.  FULTON :  That  would  be  the  rule  if  it  was 
an  impeaching  question.  There  are  many  questions 
that  impeach  because  they  contradict,  but  this  is  for  the 
purpose  of  establishing  agency,  and  any  declaration  of 
a  principal  as  to  agency,  as  1  understand  the  rule,  is 
admissible  whether  before  or  after  the  fact,  as  far  as 
the  declaration  of  the  principal  itself  is  concerned.  Now, 
I  am  asking  for  declarations  he  had  made  as  tending  to 
show  the  agency. 

COURT:  I  think  the  testimony  is  impeaching  in 
its  nature,  so  far  as  this  particular  witness  is  concerned. 
You  might  prove  it  by  the  other  witnesses.  I  will  pass 
on  that  question  when  we  come  to  it,  but  as  to  this 
particular  witness  I  think  the  testimony  is  of  an  impeach- 
ing character. 
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MR.  FULTON:  Save  an  exception,  if  the  court 
please. 

Witness  continuing:  1  never  looked  to  see  whether 
any  of  this  money  went  into  my  account.  I  pretty 
generally  approved  of  whatever  Mr.  Sheridan  did,  in 
managing  my  affairs. 

BY  MR.  FULTON :  Now,  do  you  remember,  Mr. 
Reames,  the  amount  they  said  the  debit  balance  was — 
the  amount  he  was  indebted  at  the  time  ? 

BY  MR.  REAMES:    $229  an  overdraft. 

Witness  continuing:  If  I  had  know  that  I  was 
owing  the  bank  $229  and  this  was  borrowed  in  my  name 
and  put  into  my  account,  'I  don't  know  what  I  would 
say  about  Mr.  Sheridan's  authority  to  do  that.  I  would 
not  want  him  to  sign  a  note.  I  would  want  to  sign  it 
myself.  It  makes  a  difference,  of  course,  if  the  money 
went  into  my  account.  But  I  would  like  to  sign  the 
note  myself. 

Q.  1  am  not  talking  about  signing  the  note,  I  am 
talking  about  taking  the  money  and  paying  it  into  your 
account.  It  shows,  as  far  as  that  is  concerned,  it  was 
signed  by  Mr.  Sheridan? 

A.     Yes. 

Q.  It  wasn't  an  attempt  at  a  forgery;  he  put  it 
in  your  name  by  himself  and  he  put  the  money  in  your 
account? 

A.     Yes. 

Q.     That  was  all  right,  wasn't  it? 

A.     Yes,  that  would  be  all  right,  I  guess. 
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Q.     Well,  you  would  not  feel  that  he  was  doing  you 
an  injustice  or  wrong  in  doing  that? 

A.     Well,  it  would  not  look  that  way. 


J.  E.  HANEY 

A  witness  called  on  behalf  of  the  Government,  tes- 
tified as  follows; 

DIRECT  EXAMINATION  BY  MR.  REAMES: 

I  formerly  lived  in  Douglas  County  for  35  years.  I 
was  engaged  in  the  farming  and  stock  raising  business. 
I  knew  T.  R.  Sheridan  for  35  years  and  from  the  year 
1908  'I  had  a  deposit  in  the  First  National  Bank  at 
Roseburg.  I  had  a  conversation  with  Mr.  Sheridan  in 
1910  about  loaning  my  money.  I  had  about  $5,000, 
perhaps  a  little  more  than  that,  on  deposit.  The  money 
had  been  there  for  two  or  three  months  and  I  decided 
it  was  not  doing  me  much  good  just  laying  there.  I 
didn't  know  as  I  would  want  to  use  it  right  away  and  I 
asked  Mr.  Sheridan  if  he  could  loan  it  for  me,  so  that 
I  could  get  some  interest  out  of  it,  and  he  said  he  could, 
and  I  said,  "How  about — can  you  give  a  good  security?" 
and  he  said,  "Any  loan  I  make,  I  will  O.K.  it  myself." 
He  said,  "Will  that  be  all  right?"  and  I  said  "It  will." 
He  did  not  ask  to  borrow  it  himself. 

( The  Government  offered  and  there  was  received  in 
evidence  a  memorandum  check  of  date  May  24,  1911,  for 
$5,000  against  the  account  of  J.  E.  Haney,  upon  the 
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First  National  Bank  of  Roseburg,  the  defendant  ad- 
mitting that  the  instrument,  with  the  exception  of  the 
printed  portion  thereof,  is  entirely  in  the  handwriting 
of  the  defendant,  and  the  same  was  marked  Govern- 
ment's Exhibit  No.  15.) 

Witness  continuing :  I  did  not  write  that  memoran- 
dum check.  Did  not  ever  tell  Mr.  Sheridan  to  write  it. 
I  don't  remember  when  I  got  that  memorandum  check, 
but  I  didn't  understand  it  when  1  got  it.  I  didn't  really 
know  just  what  it  was.  I  was  about  37  miles  from  Rose- 
burg when  I  received  it,  and  it  was  two  or  three  months 
later  that  I  again  saw  Mr.  Sheridan. 

The  Government  offered  and  there  was  received 
in  evidence  a  promissory  note  of  date  May  24,  1911,  in 
favor  of  J.  E.  Haney,  in  the  sum  of  $5,500,  with  interest 
at  six  per  cent,  payable  on  demand,  the  defendant  ad- 
mitting that  the  instrument  is  entirely  in  the  handwriting 
of  the  defendant.  'It  was  marked  Government's  Ex- 
hibit No.  16. 

Witness  continuing:     I  never  seen  this. 

Q.     You  never  saw  the  note? 
A.     No. 

Q.     Did  you  ever  see  this  note  before  I  handed  it 
to  you  at  this  time? 
A.     No. 

CROSS  EXAMINATION  BY  MR.  FULTON: 

When  1  talked  to  Mr.  Sheridan  I  said  I  would  like 
to  have  him  do  something  with  that  money  that  would 
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bring  me  in  some  interest,  or  words  to  that  effect,  and 
asked  him  if  he  could  loan  it  for  me,  and  he  told  me 
that  he  could,  and  that  any  loan  he  made  he  would  O.K. 
That  is,  he  would  be  personally  responsible  for  it,  I 
understood.     That  is  the  substance  of  what  was  said. 

Q.  Now,  you  understood  from  that  that  he  had 
a  right  to  take  your  money  and  invest  it  as  he  saw  fit, 
did  you  not  ? 

A.     Well,  I  don't  hardly  know. 

Q.  Well,  now,  didn't  you  feel  that  the  money  was 
in  Mr.  Sheridan's  hands  by  that  arrangement — didn't 
you  feel  that,  and  wasn't  that  really  your  understand- 
ing, that  the  money  was  there  in  Mr.  Sheridan's  hands? 

A.  Yes,  when  I  gave  him  authority  to  loan  it,  I 
suppose. 

Q.     It  was  in  his  hands? 

A.     Yes,  sir. 

Q.  And  consequently  of  course  he  had  a  right  to 
take  it  from  the  bank  for  the  purpose  of  loaning  it  and 
he  could  not  loan  it  otherwise;  you  understood  that, 
didn't  you? 

A.     I  supposed  I  would  have  to  check  it  out  for  him. 
Q.     You  say  you  supposed  you  would;  you  had  told 
him  to  take  it  and  use  it,  hadn't  you?    Hadn't  you? 
A.     I  told  him  to  loan  it  for  me. 

Witness  continuing:  In  October,  1914,  at  Marsh- 
field,  Mr.  Bennet  wanted  my  deposition,  as  I  was  going 
away,  and  he  got  me  to  come  to  his  office  and  make  a 
statement. 
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(The  defendant  offered  and  there  was  received  in 
evidence  the  affidavit  of  the  witness.  It  was  marked 
Defendant's  Exhibit  No.  6.) 

Witness  continuing:  There  is  one  word  in  there 
that  I  don't  remember  of  saying,  "To  use  it."  I  never 
read  the  affidavit  until  a  short  time  ago,  but  it  was  read 
to  me  by  Mr.  Bennet  before  I  signed  it.  1  told  Mr. 
Sheridan  to  loan  my  money  for  me.  With  the  excep- 
tion of  that  phrase  the  affidavit  is  correct. 

( It  was  admitted  that  no  representative  of  the  Gov- 
ernment was  present  when  the  deposition  was  taken  and 
that  the  Government  had  no  notice  that  it  would  be 
taken. ) 

Witness  continuing:  When  I  received  the  memo- 
randum check  I  didn't  understand  it,  thought  my  money 
was  still  in  the  book  and  checked  against  it. 

S.  A.  SANFORD 

Being  recalled  testified  on  behalf  of  the  Government 
as  follows: 

DIRECT  EXAMINATION  BY  MR.  RE  AMES: 

COURT:  Do  you  expect  to  prove  anything  more 
than  the  transfer  of  the  account? 

MR.  RE  AMES :  I  expect  to  prove  the  transfer  of 
the  money  and  that  thereafter  the  witness  overdrew  his 
account,  for  the  purpose  of  corroborating  his  testimony, 
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as  to  the  fact  that  he  didn't  know  his  money  had  been 
withdrawn. 

MR.  FULTON:  I  don't  think  it  is  corroborating 
to  show  the  mere  fact  that  he  had  an  overdraft.  He  says 
he  supposed  it  was  there  and  drew  against  it,  but  I 
don't  know  that  that  corroborates  his  testimony,  the 
mere  fact  that  he  had  an  overdraft.  Many  men  have 
an  overdraft,  they  might  say  their  intention  was  so  and 
so,  but  that  don't  prove  it. 

COURT:    You  admit  the  transfer  of  the  account? 

MR.  FULTON :    Yes,  the  transfer  of  the  money. 

COURT:  Will  the  books  show  that  checks  were 
in  fact  drawn? 

MR.  RE  AMES :  The  books  will  show  that  checks 
were  drawn. 

COURT:    And  honored? 

MR.  REAMES:  And  honored;  and  honored  by 
creating  an  overdraft. 

COURT:     I  will  permit  you  to  prove  that. 

Witness  continuing:  On  page  605  of  the  individu- 
al ledger  at  the  account  of  J.  E.  Haney,  the  item  dated 
May  24,  1911,  shows  a  charge  of  $5,500;  the  notation 
after  it  is,  "To  T.  R.  S.,"  which  means  T.  R.  Sheridan. 
After  that  six  checks  were  drawn  against  the  account, 
which  j)ut  the  account  $170.50  in  overdraft.  On  July 
12  a  $300  check  came  in  and  was  charged  to  liis  account, 
overdrawing  it  $170.50,  and  on  July  13  $200  placed 
to  his  credit  took  it  u]).     It  was  there  for  one  day,  really. 
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the  overdraft.     On  July  12th  Haney's  account  showed 
a  credit  of  $28. 

CROSS   EXAMINATION  BY  MR.  FULTON: 

Witness  continuing:  After  July  12th  there  were 
other  deposits  to  the  credit  of  Haney's  account;  there 
was  one  deposit  of  $200  and  also  another  one  of  $700. 
The  first  was  made  on  July  13th  and  the  second  on 
July  24th. 

W.  E.  CHAPMAN 

A  witness  called  on  behalf  of  the  Government,  tes- 
tified as  follows: 

DIRECT  EXAMINATION  BY  MR.  REAMES: 

I  live  15  miles  from  Roseburg.  I  am  a  farmer  by 
occupation.  'I  have  known  Mr.  Sheridan  all  my  life. 
I  have  been  for  a  long  time  a  depositor  of  the  First 
National  Bank.  I  had  very  nearly  six  hundred  dollars 
in  the  bank  in  January,  1911;  I  put  enough  in  to  make 
even  up  $600. 

MR.  REAMES:  Before  I  go  any  further  with 
this  testimony,  if  the  court  please,  in  fairness  1  should 
say  to  the  Court  this  is  not  an  indictment  count. 

MR.  FULTON:  Well,  then,  we  will  object  when 
3^ou  ask  another  question.    Wait  until  then. 

Q.  What  conversation,  if  any,  did  you  have  with 
Mr.  Sheridan  about  loaning  your  money? 
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MR.  FULTON:  I  object  to  that,  if  the  court 
please,  what  conversation  he  had  as  to  loaning  his  money. 
He  is  not  one  of  those  named  in  the  indictment  and  I 
don't  know  that  I  can  add  anything  to  what  I  have  sug- 
gested to  the  court  as  to  my  views  on  this  question. 

(Argument  by  counsel.) 

COURT:  I  realize  when  outside  transactions  of 
this  kind  are  gone  into  the  defendant  is  placed  at  a  dis- 
advantage, especially  where  the  trial  takes  place  at  a 
long  distance  from  where  the  transaction  occurred,  but 
the  intention  of  fraud  on  either  the  banking  association, 
or  some  other  person,  is  an  essential  part  of  this  crime, 
and  in  my  opinion  the  amount  of  money  drawn  out 
would  have  some  bearing,  at  least,  upon  that  question, 
and  I  think  the  testimony  is  competent.  I  will  give 
the  defendant  every  opportunity  to  meet  it  in  the  course 
of  the  trial,  but  I  think  the  testimony  is  competent  upon 
that  one  issue.  I  will  instruct  the  jury  now,  however, 
that  this  has  no  bearing  upon  the  question  whatever 
as  to  whether  or  not  he  was  authorized  to  check  out 
the  money  of  these  other  persons,  and  you  must  not 
consider  the  testimony  in  that  light.  You  can  only 
consider  its  bearing  upon  the  question  as  to  whether 
or  not  the  defendant  intended  to  defraud  the  banking 
association  or  any  other  jierson  or  j)ersons. 

MR.  FULTON:  I  thank  the  court  for  that  in- 
struction, and  I  am  going  to  ask  the  court  if  I  am  cor- 
rect in  this,  that  there  are  two  elements  of  this  crime, 
both  of  which  they  must  find  against  the  defendant; 
namely,  first,  that  he  took  this  without  authority 
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COURT :  Yes,  the  want  of  authority,  and  criminal 
intent. 

MR.  FULTON:  Now  then,  even  if  they  should 
find  he  took  without  authority,  that  would  not  neces- 
sarily constitute  the  offense,  unless  they  also  find  he 
took  it  with  criminal  purpose;  therefore  they  must  first 
find  whether  he  had  authority.  Now,  as  Your  Honor 
says,  and  I  think  that  is  fully  explained,  this  testimony 
can  only  be  considered  if  they  should  find  that  he  took 
this  other  without  authority — that  he  took  Carlon's  and 
these  other  people  in  the  indictment,  the  mere  fact  that 
Sheridan  took  these  can  be  considered  only  for  the  pur- 
pose of  finding  what  his  intent  was.  I  understand  we 
have  an  exception? 

COURT:  Yes,  you  have  an  exception  to  all  the 
testimony. 

MR.  RE  AMES:  'I  would  like  permission  of  the 
court  to  make  a  statement,  and  may  I  have  just  a  word? 

COURT:    Yes. 

MR.  REAMES:  I  think  Your  Honor  will  bear 
in  mind,  and  counsel  will  admit,  that  at  the  hearing  on 
demurrer  in  open  court,  defendant  and  counsel  being 
present,  I  then  and  there  offered  to  the  defendant  to 
give  a  bill  of  particulars  if  he  should  want  one,  I 
renew  the  offer  at  this  time,  so  they  will  not  be  taken 
by  surprise. 

MR.  FULTON :  Counsel  is  quite  right,  he  offered 
to  give  us  a  bill  of  particulars,  that  was  to  aid  the  in- 
dictment.    We  were  talkingr  about  the  indictment.     1 
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never  heard  anything  about  these  things  at  that  time, 
he  didn't  mention  anything  about  these  people.  I  didn't 
know  what  a  bill  of  particulars  meant,  I  supposed  the 
bill  of  particulars  that  he  proposed  was  simply  what 
was  in  the  indictment. 

MR.  RE  AMES:  Of  course  the  names  of  every 
one  of  these  witnesses  was  on  the  indictment. 

MR.  FULTON :  That  might  be,  they  might  be  on 
the  indictment,  but  there  was  nothing  of  what  they  said 
or  what  they  were  there  for.  I  think  I  will  ask  to  have 
the  statement  of  counsel  stricken  out. 

COURT:  Yes,  the  jury  will  be  guided  simply  by 
the  testimony  and  not  by  what  counsel  might  say. 

Witness  continuing :  1  had  a  conversation  with  Mr. 
Sheridan  about  loaning  my  money;  I  went  in  and  told 
him  that  I  would  like  to  have  enough  money  in  there 
to  loan  and  I  said,  "I  will  place  enough  in  there  to  make 
it  even  up  six  hundred  dollars."  When  I  first  went  in 
I  said,  "Tom,  I  would  like  to  loan  the  money  I  have  in 
the  bank."  And  I  said,  "I  have  put  enough  in  to  even 
up  six  hundred  dollars."  Tom  said,  "I  can  loan  it  for 
you."  And  that  was  all  that  was  said  about  it.  After 
that  I  had  a  chance  to  loan  my  money,  and  after  the 
transfer  was  made  into  the  other  bank,  just  about  the 
time  they  were  transferring,  T  went  to  the  other  bank 
and  called  for  my  money.  'It  was  at  this  time  that  I 
first  found  out  that  I  didn't  have  any  money  in  the 
bank;  tliis  was  after  the  consolidation  of  the  two  banks. 
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'(The  Government  offered  and  there  was  received  in 
evidence  a  memorandum  check  of  date  January  18, 1911, 
upon  the  account  of  W.  E.  Chapman,  at  the  First 
National  Bank,  in  the  sum  of  $600,  the  defendant  ad- 
mitting that  the  document  is  wholly  in  the  handwriting 
of  the  defendant.  It  was  marked  Government's  Ex- 
hibit No.  17.) 

Witness  continuing:  I  have  now  examined  this 
memorandum  check;  and  I  never  signed  it. 

BY  MR.  FULTON:  You  understand  our  objec- 
tion goes  to  all  these  ? 

COURT:    Yes. 

Witness  continuing:  The  first  time  'I  ever  saw  this 
memorandum  check,  this  Government's  Exhibit  17,  was 
here  in  the  court  room  last  Sunday.  I  saw  Sheridan 
after  the  consolidation  of  the  two  banks,  and  I  said, 
"Tom,  where  is  my  money  that  has  not  been  trans- 
ferred?" and  Mr.  Sheridan  says,  "I  will  look  after  it 
and  straighten  it  up  for  you."  That  was  the  first  con- 
versation. There  was  nothing  said  at  that  time  about 
him  borrowing  the  money  himself.  I  never  received  any 
note  for  the  money. 

MOSES  S.  DOERSTLER 

A  witness  called  on  behalf  of  the  Government,  tes- 
tified as  follows: 
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DIRECT  EXAMINATION  BY  MR.  REAMES: 

BY  MR.  REAMES:  This  testimony,  if  the  court 
please,  of  Moses  S.  Doerstler,  forms  the  basis  of  counts 
two  and  six  of  the  indictment. 

Witness  continuing:  I  live  at  Marial  in  Curry 
County,  Oregon,  and  have  lived  there  since  1898.  Marial 
is  on  the  coast  and  is  73  miles  from  Roseburg.  Be- 
tween my  home  and  Roseburg  there  is  a  range  of  moun- 
tains. I  am  54  years  old  and  my  occupation  is  that  of 
carpenter  and  miner.  I  have  been  banking  with  the 
First  National  Bank  since  1898.  I  had  a  conversation 
with  Mr.  Thomas  R.  Sheridan  in  the  spring  of  1908  in 
the  bank  at  Roseburg.  1  told  Mr.  Sheridan  that  I  would 
like  to  have  interest  on  my  money  I  had  there  in  the 
bank  and  I  did  not  hke  to  have  it  tied  up  any  length  of 
time  on  account  may  want  to  use  it  and  invest  it  and  he 
told  me  then  he  would  give  me  six  per  cent  interest  and 
any  time  within  thirty  days'  notice  he  would  have  the 
money  ready  for  me.  I  don't  know  how  much  money 
I  had  in  the  bank  at  that  time.  1  did  not  then  know 
and  do  not  now  know  Mr.  Warren  P.  Reed  of  Gardiner. 

Q.  Here  is  a  memorandum  check  of  date  March 
22,  1911,  for  $530,  marked  to  W.  P.  Reed.  I  will  ask 
you  to  examine  that  and  state  whether  or  not  you  wrote 
it. 

MR.  FULTON :  We  don't  contend  that  he  wrote 
it. 

A.     Who  wrote  it? 
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MR.  REAMES:  Of  course  nobody  contends  that 
he  wrote  that. 

Q.     Did  you  write  that? 

MR.  FULTON:  There  is  no  use  taking  up  time 
asking  him,  because  those  checks  are  in  Mr.  Sheridan's 
handwriting. 

MR.  REAMES :  It  is  admitted  that  this  memoran- 
dum check  is  entirely  in  the  handwriting  of  the  defend- 
ant, T.  R.  Sheridan,  with  the  exception  of  the  printed 
part? 

MR.  FULTON:    Yes. 

MR.  REAMES :  The  Government  will  then  offer 
it  in  evidence. 

COURT:     Admitted. 

Marked  GOVERNMENT'S  EXHIBIT  18. 

MR.  REAMES:  This,  gentlemen  of  the  jury,  is 
similar  to  the  others,  dated  March  22,  1911,  written  in 
lead  pencil,  marked  "Charge  M.  S.  Doerstler,  $530." 

Q.  Now,  there  was  this  one  conversation  that  you 
had  with  Mr.  Sheridan;  did  you  ever  have  any  other 
after  that  about  him  loaning  your  money? 

A.     No. 

Witness  continuing:  Afterwards,  of  course,  I  told 
him  all  right,  he  should  go  ahead  and  loan  the  money. 
I  had  no  other  conversation  with  him  about  loaning  my 
money  for  me. 
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(The  Government  offered  and  there  was  received  in 
evidence  a  memorandum  check  of  date  April  27,  1911, 
for  $260  against  the  account  of  Moses  S.  Doerstler  at 
the  First  National  Bank,  the  defendant  admitting  that, 
with  the  exception  of  the  printed  portion  the  instru- 
ment is  in  the  handwriting  of  the  defendant,  the  Gov- 
ernment stating  that  the  insrument  formed  the  basis 
of  count  Xo.  6  of  the  indictment.  It  was  marked  Gov- 
ernment's Exhibit  No.  19.) 

Witness  continuing:  I  did  not  write  that  memo- 
randum check.  The  first  time  I  saw  Government  Ex- 
hibit No.  18  and  Government  Exhibit  No.  19  was 
when  il  got  the  statements  from  the  bank.  I  do  not 
remember  when  that  was,  but  I  usually  get  statements 
once  a  year.  With  reference  to  the  promissory  note  of 
date  April  27,  1911,  for  $260  payable  on  demand,  wqth 
interest  at  six  per  cent,  signed  T.  R.  Sheridan,  I  don't 
know  as  I  seen  the  note,  but  I  heard  there  was  notes  out. 
It  may  have  been  in  the  fall  of  1912  when  1  first  heard 
of  that  note.  I  never  had  possession  of  it.  I  first  heard 
of  it  as  being  in  the  safe  of  Mr.  Coshow%  who  is  a  lawyer 
at  Roseburg,  and  the  attorney  for  S.  A.  Sanford,  Trus- 
tee of  the  First  National  Bank,  in  liquidation. 

( The  Government  offered  and  there  was  received  in 
evidence  the  note  of  T.  R.  Sheridan  of  date  April  27, 
1911,  and  the  same  was  marked  as  Government's  Ex- 
hibit No.  20.) 

Witness  continuing:  With  reference  to  the  endorse- 
ment on  this  note,  "May  6,  1911,  paid  on  this  to  Russell 
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$250."  I  understand  that  transaction.  I  know  who 
Russell  is;  he  lived  at  Wilbur;  il  bought  a  farm  from 
Russell  in  Curry  County  and  of  course  called  on  Mr. 
Sheridan  for  the  money  to  pay  for  it.  I  didn't  give  him 
any  thirty  days'  notice.  I  came  out  and  wanted  to 
make  the  deal  right  away.  Then  Mr.  Russell — they 
changed  the  account  of  the  bank — Mr.  Sheridan  couldn't 
get  the  money  right  away  and  then  we  changed  the 
account  from  the  bank  to  Mr.  Sheridan,  to  pay  up  the 
balance  of  the  amount  I  was  to  pay  for  the  farm.  I 
paid  $450  down  in  eash  and  Mr.  Sheridan  assumed  re- 
sponsibility for  the  balance,  which  was  the  same  as  a 
payment  to  me.  It  is  my  understanding  that  there  is 
only  due  on  this  particular  $260  note  the  sum  of  $10. 
With  reference  to  this  other  transaction  of  $530  by 
which  it  appears  that  on  March  22,  1911,  $530  of  my 
money  was  withdrawn  by  Mr.  Sheridan  and  credited 
to  W.  P.  Reed,  1  never  received  any  note  of  that  trans- 
action. 

BY  MR.  REAMES:  We  will  prove  by  the  wit- 
ness Sanford  that  that  has  been  paid. 

MR.  FULTON:  Of  course  it  has  been  paid.  It 
was  loaned  to  Mr.  Reed  and  paid  by  Mr.  Reed. 

COURT :  There  is  no  need  of  offering  any  further 
proof  of  payment  then. 

Witness  continuing :  In  regard  to  the  memorandum 
check  of  date  April  8,  1908,  signed  M.  S.  Doerstler, 
marked  draft  $1,000,  and  a  promissory  note  of  the  same 
date,  $1,000  signed  T.  R.  Sheridan,  in  favor  of  M.  S. 
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Doerstler,  I  have  never  seen  the  note.  Of  course  I 
didn't  know  about  the  memorandum  check.  I  don't 
know  why  I  would  have  this  note. 

BY  MR.  RE  AMES :  This  is  not  one  of  the  indict- 
ment counts  so  your  objection  may  go  to  this. 

MR.  FULTON :    It  will  be  understood? 

COURT:    Yes. 

(The  Government  offered  and  there  was  received 
in  evidence  the  note  and  the  memorandum  check,  the 
defendant  admitting  that  they  are  both  entirely  in  the 
handwriting  of  the  defendant.  They  were  received  and 
marked  as  follows:  memorandum  check  was  marked 
as  Government's  Exhibit  21;  the  note  was  marked  as 
Government's  Exhibit  22.) 

BY  MR.  FULTON:  At  this  time  it  is  under- 
stood I  have  an  objection  to  all  these  matters  that  are 
introduced  as  similar  transactions,  but  there  was  one 
objection  that  I  didn't  make  that  I  ought  to  make,  I 
think,  to  have  it  in  the  record  and  in  fairness  to  bring 
it  to  the  knowledge  of  the  court;  it  seems  to  me  that 
transactions  that  are  three  or  four  years  separated  from 
the  transactions  that  form  the  basis  of  the  indictment 
are  too  remote,  too  far  apart.  The  Chapman  transac- 
tion would  perhaps  not  be  subject  to  this  same  objec- 
tion, but  no  matter,  I  think  the  rule  is  in  all — running 
entirely  throughout  the  doctrine  of  similar  acts  that  they 
must  be  on  or  about  the  same  time.  That  is,  that  tliey 
must  be  closely  associated  so  as  to — or  else  they  afford 
no  proof. 
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COURT:  That  would  go  to  its  weight  rather  than 
to  its  competency. 

MR.  FULTON :  They  are  material,  of  course,  in 
regard  to  this,  because  this  witness  testified  he  had  his 
conversation  in  1908  with  Sheridan  and  that  might  make 
a  little  difference  in  that. 

COURT :  The  objection  will  be  overruled ;  you  will 
be  allowed  an  exception. 

Witness  continuing:  This  note,  Government's  Ex- 
hibit 22,  of  date  April  8,  1908,  for  $1,000  bears  two 
endorsements,  one  December  15,  1910,  paid  to  Russell, 
$500,  one  April  15,  1911,  paid  to  Russell  $500.  I  know 
nothing  about  those  two  endorsements. 

The  Government  offered  and  there  was  received  in 
evidence  a  memorandum  check  on  the  First  National 
Bank  of  Roseburg  Oregon,  against  the  account  of  M. 
S.  Doerstler,  of  date  May  1,  1908,  for  $469,  and  a  note 
of  the  same  date,  in  the  same  amount,  to  B.  C.  Agee, 
the  defendant  admitting  that  the  note  and  memoran- 
dum check  are  entirely  in  the  handwriting  of  the  de- 
fendant. They  were  received  and  marked  as  follows: 
memorandum  check  marked  Government's  Exhibit  No. 
23,  note  marked  Government's  Exhibit  No.  24. 

Witness  continuing:  I  don't  know  anything  about 
the  note.  I  did  not  know  B.  C.  Agee  at  the  time  of 
this  transaction.  I  met  him  for  the  first  time  at  the 
Grand  Jury  last  February  a  year  aoro.  I  didn't  know 
that  I  had  his  note.    Didn't  know  there  was  a  note. 
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COURT:  You  say  you  have  no  evidence  this  was 
abstracted  from  the  bank? 

MR.  RE  AMES:    Of  this? 

COURT:     This  is  the  note,  you  say? 

MR.  RE  AMES:  I  have  this  evidence;  I  don't 
have  the  memorandum  check  on  this  particular  trans- 
action, but  I  have  the  book  entry  showing  what  became 
of  the  money. 

MR.  FULTON :    Is  it  Mr.  Sheridan's  handwriting. 

MR.  RE  AMES:  It  is  admitted  that  this  note  is 
entirely  in  the  handwriting  of  the  defendant  Sheridan? 

COURT:    Admitted. 

MR.  RE  AMES:  The  Government  will  offer  it  in 
evidence,  dated  March  30,  1909. 

MR.  FULTON:  Is  that  mentioned  in  the  indict- 
ment? 

COURT:  No.  You  will  be  allowed  the  same  ob- 
jection and  same  exception.  Senator. 

Marked  GOVERNMENT'S  EXHIBIT  25. 

MR.  REAMES:  This  is  similar  to  the  others,  a 
pencil  note  of  March  30,  1909,  promissory  note,  pay 
M.  S.  Doerstler  $500  on  demand.  The  Government 
will  admit  that  the  printed  matter  and  of  course  the 
bank  stamping  is  not  in  the  handwriting,  but  all  of  the 
pencil  marks  there  are  in  the  handwriting  of  the  de- 
fendant Sheridan? 

COURT:    Yes. 
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Witness  continuing:  I  did  not  know  and  do  not 
know  any  man  by  the  name  of  A.  M.  Kelsay.  In  re- 
gard to  the  memorandum  check  of  date  May  10,  1910, 
signed  M.  S.  Doerstler,  by  T,  for  $1700,  I  know  noth- 
ing of  that  transaction. 

(The  Government  offered  and  there  was  received  in 
evidence  the  memorandum  check,  the  defendant  admit- 
ting that  with  the  exception  of  the  printed  matter,  the 
document  is  entirely  in  the  handwriting  of  the  defend- 
ant.   'It  was  marked  as  Government's  Exhibit  No.  26.) 

Witness  continuing;  In  regard  to  the  promissory 
note  for  $1,000,  of  date  May  5,  1910,  purporting  to  have 
been  signed  by  Mr.  Sheridan,  another  one  of  the  same 
date,  purporting  to  have  been  signed  by  A.  M.  Kelsay, 
by  T.  R.  S.,  I  have  now  examined  these  notes  and  this 
is  the  first  time  that  I  ever  saw  them. 

The  Government  offered  and  there  was  received  in 
evidence  the  promissory  note  of  date  May  10,  1910, 
signed  A.  M.  Kelsay,  by  T.  R.  S.,  a  demand  note  for 
$700,  the  defendant  admitting  that  the  document  is, 
with  the  exception  of  the  printed  matter,  entirely  in 
the  handwriting  of  the  defendant.  It  was  marked  as 
Government's  Exhibit  No.  27.  The  Government  of- 
fered and  there  was  received  in  evidence  the  promissory 
note  of  date  May  5,  1910,  due  on  demand,  to  M.  S. 
Doerstler,  signed  by  T.  R.  Sheridan,  the  defendant  ad- 
mitting that  it  is  entirely  in  the  handwriting  of  the  de- 
fendant, with  the  exception  of  the  printed  matter.  It 
was  marked  as  Government's  Exhibit  No.  28. 
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Witness  continuing:  In  regard  to  the  note  dated  the 
10th  month  and  6th  day,  1909,  signed  A.  M.  Kelsay  by 
*'T.R.S.,"  I  have  now  examined  this  note  and  this  is 
the  first  time  I  ever  saw  it. 

The  Government  offered  and  there  was  received  in 
evidence  the  promissory  note  dated  10/6/09,  payable 
to  M.  S.  Doerstler,  signed  A.  M.  Kelsay  by  ''T.R.S." 
for  $1,000,  the  defendant  admitting  that  the  document 
is,  with  the  exception  of  the  printed  matter,  entirely  in 
the  handwriting  of  the  defendant.  It  was  marked  as 
Government's  Exhibit  No.  29. 

Witness  continuing:  When  I  was  in  Indiana  I 
received  a  letter  from  the  Bank  Examiner,  but  didn't 
take  much  thought  to  it.  I  signed  the  clause  at  the 
bottom.  When  I  received  it  through  the  mail  in  Indi- 
ana of  course  I  read  it  over;  I  didn't  put  any  thought 
to  it  really.  I  did  not  understand  what  it  was,  what  it 
meant,  really.     I  simply  signed  it  and  sent  it  back. 

CROSS  EXAMINATION  BY  MR.  FULTON: 

Witness  continuing:  When  I  went  to  Mr.  Sheridan 
to  see  about  loaning  my  money  I  found  him  at  his  bank. 
I  spoke  to  him  about  putting  mv  money  out  and  that  I 
would  like  to  have  it  put  out  so  that  it  would  be  drawing 
interest.  I  met  him  in  the  bank  and  said  I  would  like 
interest  on  my  money  that  is  in  the  bank.  I  told  him 
I  didn't  like  to  loan  it  out  and  have  it  any  length  of 
time  and  have  it  tied  u])  but  1  might  want  to  invest 
or  use  it.     Then  he  told  me  he  would  <xive  nie  six  ])cr 
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cent;  he  would  loan  it  out  for  me  and  give  me  six  per 
cent  interest  and  any  time  within  thirty  days'  notice, 
why  he  would  get  the  money  for  me  to  use,  so  that  I 
would  have  it  to  use.  Of  course  I  thought  that  was 
all  right.  He  said  he  would  loan  it  out  for  me.  I  do 
not  remember  that  he  said  anything  about  taking  it  and 
giving  me  six  per  cent  interest.  I  supposed  the  bank 
was  responsible ;  1  had  made  the  arrangement  with  Mr. 
Sheridan.  I  expected  Mr.  Sheridan  by  that  authority 
that  I  gave  him  that  he  had  a  right  to  take  the  money 
out  and  loan  it.  But  if  the  bank  loans  money  they  usu- 
ally have  good  security.  I  didn't  care  whom  he  loaned 
it  to;  I  left  that  to  his  judgment.  I  did  not  expect  him 
to  report  to  me  anything  about  it;  it  is  not  true  that 
most  of  the  money  has  been  repaid  to  me.  I  got  my 
statements  from  the  bank  once  a  year  from  the  time  I 
commenced  depositing  there.  When  I  got  the  bank 
statement  I  would  get  these  memorandum  checks  and 
I  supposed  that  he  had  loaned  that  money  for  me.  I 
did  not  know  that  these  notes  were  left  in  the  bank  and 
knew  nothing  about  what  arrangement  was  made  about 
the  notes.  In  regard  to  the  note,  there  is  a  payment 
endorsed  upon  it  of  $1,000,  being  two  payments  of  $500 
each.  I  do  not  understand  it  unless  it  was  paid  to 
Mr.  Russell  on  the  land  transaction.  I  don't  know 
whether  it  is  paid  or  not.  I  know  nothing  about  the 
other  note  that  has  an  endorsement  upon  it,  July  20,  to 
Russell,  $500.  My  bank  statements  did  not  show  the 
payments  to  Russell.  I  do  not  have  a  bank  book;  I 
was  back  in  Indiana  when  I  signed  the  statement  for 
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the  Bank  Examiner;  I  received  it  through  the  mail; 
I  read  it  over  before  I  signed  it  and  knew  where  to  sign. 
To  tell  the  truth  about  it,  I  didn't  read  it  carefully; 
I  didn't  have  no  notes  to  show  for  the  amounts,  didn't 
have  my  statements  with  me  and  didn't  know  whether 
it  was  right  or  not.  I  understood  that  Mr.  Sheridan  had 
told  the  Bank  Examiner  he  had  made  these  loans  out 
of  my  account,  I  understood  that,  but  I  didn't  give  much 
thought  to  it.  I  didn't  understand  and  I  just  simply 
signed  it.  I  didn't  know  where  there  was  any  notes  out 
there.  I  have  now  read  the  statement  and  release  over 
since  I  have  been  on  the  stand  and  I  understand  it  now, 
but  didn't  then.  It  is  just  the  same  now  as  it  was  then 
but  1  didn't  give  it  any  thought.  It  is  not  true  that  the 
first  time  I  discovered  I  didn't  understand  it  was  when 
I  concluded  that  I  wanted  to  sue  the  bank.  I  am  get- 
ting ready  to  sue  the  bank  now^  and  concluded  to  do  so 
last  winter:  I  forget  what  date  it  was;  it  vras  about  the 
first  of  January,  1915. 

Q.  Then  you  concluded  you  hadn't  understood  this 
letter,  didn't  you? 

A.     Yes. 

Witness  continuing:  I  filed  a  claim  against  Mr. 
Sheridan,  against  the  Trustee,  for  this  money. 

Q.  In  the  Roseburg  Hotel  last  fall,  I  can't  fix  the 
date,  but  sometime  last  fall,  when  Taylor  was  present 
and  Watson  was  present  and  you  were  talking  then 
about  this  money  that  you  had — that  Mr.  Sheridan  had 
loaned — taken — and  did  you  not  then  and  there  say 
that  vou  Iiad  loaned  this  money  to  Sheridan  and  that 
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it  was  your  money  and  it  was  nobody's  business  whether 
you  got  it  back  or  not  ? 

A.     I  don't  remember  that. 

Q.  Or  words  to  that  effect?  Will  you  say  that 
j^ou  didn't  make  that  statement? 

A.     I  don't  remember. 

Q.     You  don't  remember  anything  about  that? 

A.     Not  about  that,  no. 

Q.  You  have  no  recollection  of  making  any  such 
statement  at  all? 

A.  All  that  1  ever  said  of  Mr.  Sheridan,  he  has 
promised  me  time  and  again  if  he  got  through  with  this 
case  here  he  would  square  up  all  those  accounts.  But 
that  must  have  been  what  I  said,  I  don't  know  what 
else  it  was. 

Witness  continuing :  I  understood  as  I  received  cer- 
tain bank  statements  from  the  bank,  which  have  now 
been  shown  to  me,  that  Mr.  Sheridan  was  making  loans 
for  me. 

(The  defendant  offered  and  there  was  received  in 
evidence  three  bank  statements,  identified  by  the  wit- 
ness. They  were  marked  defendant's  exhibits  7a,  7b, 
and  7c.) 

RE-DIRECT  EXAMINATION  BY  MR. 
REAMES: 

In  regard  to  the  conversation  which  I  had  with 
Mr.  Sheridan  about  loaning  my  money,  in  1908,  I  never 
had  any  other  conversation  with  him  about  loaning  my 
money  and  I  have  told  the  entire  conversation. 
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S.  A.  SANFORD 

Recalled  as  a  witness  on  behalf  of  the  Government, 
testified  as  follows: 

By  the  witness :  The  individual  ledger  at  page  272, 
under  date  of  April  8,  1908,  at  the  account  of  M.  S. 
Doerstler,  shows  a  charge  of  $1,000  against  Mr.  Doerst- 
ler's  account.  The  memorandum  check  of  the  same  date 
is  in  Mr.  Sheridan's  handwriting.  By  this  transaction 
$1,000  was  taken  from  the  account  of  M.  S.  Doerstler 
on  that  day.  On  the  individual  ledger  at  page  272  under 
date  of  May  1,  1908,  there  is  a  notation,  "to  B.  C.  Agee 
Account  $469  charge."  On  the  individual  ledger  at 
page  6,  in  the  B.  C.  Agee  account,  under  date  of  May 
1st,  1908,  there  is  a  credit  entry  on  the  account  of  B. 
C.  Agee  for  $469. 

'(The  Government  offered  and  there  was  received  in 
evidence  a  deposit  slip,  showing  that  on  May  1,  1908, 
$469  was  credited  to  the  account  of  B.  C.  Agee,  the  de- 
fendant admitting  that  the  document  is  entirely  in  the 
handwritincj  of  the  defendant.  It  was  marked  Govern- 
ment's  Exhibit  30.) 

It  was  admitted  by  the  defendant  that  each  of  the 
transactions  that  was  testified  to  and  identified  by 
memorandum  checks,  when  Mr.  Doerstler  was  on  the 
stand,  represents  and  were  transactions  whereby  the 
money  on  the  date  that  the  memorandum  checks  bear 
date  w^ent  out  of  the  account  of  the  depositor  Doerstler 
and  into  the  accounts  of  those  persons  mentioned  in  the 
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deposit  slip  in  each  of  the  cases  where  Mr.  Sheridan 
put  in  a  memorandum  check.) 

Witness  continuing :  In  the  second  individual  ledger 
at  page  268,  the  account  of  M.  S.  Doerstler,  under  date 
of  March  30,  1909,  is  charged  with  $500. 

MR  REAMES:  Here  is  another  that  we  have 
no  memorandum  check  for,  which  is  Government  Ex- 
hibit No.  29,  the  note  being  on  demand. 

MR.  FULTON :  How  do  you  get  the  transfer  of 
this,  what  Avas  there  for  it,  to  show  the  transfer? 

MR.  REAMES:  On  that  day  the  account  of  M. 
S.  Doerstler  was  charged. 

MR.  FULTON:  I  know  you  have  the  account 
charged. 

MR.  REAMES :     And  the  note. 

MR.  FULTON:  But  that  really  doesn't  prove 
anything  without  showing  there  was  something  put  in 
there  authorizing  the  transfer.  The  mere  fact  that  the 
account  is  charged  by  some  other  person  doesn't  prove 
anything.  The  only  reason  I  raise  the  question  is  be- 
cause I  want  to  see  just  what  manner  of  authority  was 
given  for  making  the  transfer. 

MR.  REAMES:  This  one,  Government's  Ex- 
hibit No.  25,  Your  Honor,  is  the  first  one  where  we 
haven't  had  the  memorandum  check.  It  is  a  note  dated 
March  30,  1909,  written  to  M.  S.  Doerstler. 

MR.  FULTON :  It  is  not  one  that  is  in  the  indict- 
ment, Your  FTonor. 
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MR.  REAMES:     For  five  hundred  dollars. 

COURT:     How  is  the  note  signed? 

MR.  REAMES :  The  note  is  signed  T.  R.  Sheridan 
and  it  is  admitted  that  the  note  is  in  his  handwriting. 
Now,  the  only  way  we  have  of  connecting  that  up  with 
the  checks  is  that  on  that  same  day  the  account  of  Mr. 
M.  S.  Doerstler,  the  depositor,  was  charged  with  that 
sum  of  money. 

COURT :  Yes,  but  you  haven't  the  check  here  and 
no  proof  whatever  as  to  how  it  came  to  be  drawn  out. 
It  is  no  evidence  against  this  defendant. 

MR.  FULTON :     It  is  not  a  mere  incident  at  all. 

COURT:     No. 

MR.  FULTON :     That  I  would  object  to. 

COURT :  I  will  sustain  the  objection  as  to  the  two 
notes  where  there  is  no  memorandum  checks. 

MR.  REAMES:  1  have  a  little  more  proof  on 
the  notes,  if  the  court  please. 

Witness  continuing:  This  note  of  M.  S.  Doerstler 
payable  to  M.  S.  Doerstler  for  $1000,  dated  10/6/09, 
in  the  handwriting  of  the  defendant,  signed  A.  M. 
Kelsay  by  "T.  R.  S.,"  Government's  Exhibit  No.  29 
and  a  deposit  slip  under  date  of  10/6/09,  for  $1000, 
bearing  paid  stamp  of  the  bank  of  October  6,  1909,  by 
that  transaction  $1,000  was  on  that  day  deposited  to 
the  account  of  A.  M.  Kelsay. 

The  Government  offered  in  evidence  and  there  was 
received  without  objection  the  deposit  slip  for  $1000, 
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in  the  handwriting  of  the  defendant,  and  it  was  marked 
as  Government's  Exhibit  31. 

Witness  continuing:  At  page  541  of  the  individual 
ledger  under  date  of  March  22,  1911,  at  the  account 
of  M.  S.  Doerstler,  there  appears  the  entry  of  a  charge 
of  $530,  with  the  notation  "Reed;"  that  was  Warren 
P.  Reed,  one  of  the  directors  of  the  bank  at  the  time, 
and  Reed  subsequently  paid  it. 

C.  E.  MARKS, 

A  witness  called  on  behalf  of  the  Government,  testi- 
fied as  follows: 

DIRECT  EXAMINATION  BY  MR.  REAMES: 

I  am  73  years  old  and  live  at  Roseburg;  I  am  a 
farmer  by  occupation.  1  have  known  Mr.  Sheridan  30 
or  40  j^ears.  Have  done  business  with  the  First  Nation- 
al Bank  in  Roseburg  since  it  was  first  established.  I 
had  a  talk  with  Mr.  Sheridan  about  loaning  my  money 
that  was  in  the  bank.  There  have  been  a  good  many 
loans  made  there.  The  two  notes  that  is  not  paid  there 
now  is  a  memorandum  check  for  $500  loaned — supposed 
to  be  loaned  to  Mr.  Agee — and  a  note  of  $2,000  loaned 
to  Mr.  Sheridan,  is  all ;  I  suppose  it  is  to  himself.  There 
are  two  notes  that  have  not  been  paid.  In  regard  to 
this  memorandum  check  of  date  July  27,  1908,  marked 
"T.  R.  S.  $2,000,"  that  must  be  to  Sheridan.  I  seen  that 
in  my  bank  book  when  it  was  returned  written  up.     I 
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don't  remember  when  that  was.  When  \  thought  there 
was  some  business  down  there  that  required  to  have  it 
written  up  I  had  it  written  up  but  I  would  not  get  it 
by  any  means  every  month. 

The  Government  offered  and  there  was  received  in 
evidence  the  memorandum  check,  the  defendant  admit- 
ting with  the  exception  of  the  printed  matter  it  is  en- 
tirely in  the  handwriting  of  the  defendant.  It  was  re- 
ceived and  marked  as  Government's  Exhibit  No.  32. 

Witness  continuing:  In  regard  to  the  promissory 
note  of  the  same  date  for  $2,000,  signed  T.  R.  Sheridan, 
payable  to  me,  on  demand,  with  interest  at  7  per  cent,  I 
first  saw  that  note  about  a  year  and  a  half  after  the 
Douglas  National  Bank  and  the  First  National  Bank 
were  consolidated.  Mr.  Sheridan  wanted  them  notes, 
in  fact  all  of  these  papers  that  are  there  he  handed  to 
me;  that  is  the  first  I  ever  seen  them.  That  must  have 
been  in  the  years  1912  or  1913  when  I  saw  this  note  for 
the  first  time.  In  regard  to  the  notation  on  the  mem- 
orandum check  and  the  notations  on  the  back  of  the 
note,  showing  interest  paid  in  1909  and  in  1910,  I  can 
explain  them.  The  time  the  last  interest  was  paid  there 
was  only — this  note  was  in  the  First  National  Bank 
and  that  memorandum  check  was  for — the  note  itself 
was  laying  in  the  First  National  Bank  of  Roseburg  at 
that  time.  That  was  paid ;  that  the  interest  was  paid  on 
it,  and  Mr.  Sheridan  he  took  out  the  interest  off  of  that 
marked  interest  ])aid  on  the  memorandum  check.  Aside 
from  those  two  payments  of  interest,  the  balance  of 
this  promissory  note  at  this  time  remains  unpaid. 
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The  Government  offered  and  there  was  received  in 
evidence  the  promissory  note,  the  defendant  admitting 
that  with  the  exception  of  the  printed  portion  thereof  it 
is  entirely  in  the  handwriting  of  the  defendant.  It  was 
marked  Government's  Exhibit  33.  It  was  admitted 
that  on  the  day  the  check  bears  date  that  that  amount  of 
$2,000  was  taken  from  the  account  of  the  depositor. 

•It  was  admitted  that  the  note  and  memorandum 
check,  each  bearing  date  February  23,  1910,  are  in  the 
handwriting  of  the  defendant.  The  Government  of- 
fered the  note  and  memorandum  check  in  evidence  and 
they  were  received  and  marked  as  follows:  The  mem- 
orandum check  was  marked  Government's  Exhibit  No. 
34  and  the  note  was  marked  Government's  Exhibit  No. 
35. 

Witness  continuing :  In  regard  to  the  first  note  for 
$500  of  date  February  23,  1910,  I  seen  that  note  the 
same  time  as  I  seen  the  other  note.  They  were  all  in 
the  First  National  Bank  a  year  and  a  half  after  they 
were  closed  up;  that  is,  a  year  and  a  half  after  the 
Douglas  National  Bank  took  charge,  which  would  be 
probably  in  1913,  I  saw  that  note  for  the  first  time. 
The  agreement  was  it  was  loaned  to  Mr.  Agee,  it  wasn't 
loaned  to  Mr.  Sheridan ;  it  was  loaned  to  Mr.  Agee  and 
then  this  note,  Mr.  Sheridan  put  that  note  in  after- 
wards; I  never  seen  it.  The  memorandum  check  vv\as 
in  the  pass  book,  but  before  the  memorandum  check  was 
drawn  I  didn't  tell  him  to  loan  my  money  to  Mr.  Agee. 
I  told  him  he  could  loan  the  money  and  he  loaned  it  to 
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Mr.  Agee,  that  is  all  I  could  tell  you  about  it.  And 
when  Mr.  Agee  must  have  paid  the  note  and  he  stuck 
in  one  of  his  own.  That  is  about  the  way  I  see  into 
that.  There  was  another  note  loaned  sometime  ago,  a 
$5,000  note,  I  don't  know  exactly  how  long  ago.  It 
was  loaned  in  the  bank  there,  the  First  National  Bank. 
Mr.  Sheridan  was  the  borrower.  I  suppose  he  drew  his 
notes,  I  could  not  tell  you.  That  $5,000  item  has  been 
paid.  As  near  as  I  can  remember  I  was  just  about  going 
to  the  old  country  before  this  loan  was  made  and  I  asked 
Sheridan  if  he  could  make  the  loan  of  this  money  and 
he  said  he  could  and  I  believe  he  gave  me  his  note  for — 
'I  don't  know — it  is  for  a  year's  time,  anyway.  He 
gave  me  his  note  about  a  j^ear  and  a  half  before  these 
other  papers.  I  was  just  about  leaving  for  the  old 
country  and  I  came  into  Mr.  Sheridan's  bank  and  he 
said  to  me  "The  Bank  Examiner  said  he  wanted  to  see 
you."  "All  right"  I  said  "I  go  in  and  see  him."  And 
he  introduced  me  to  the  Bank  Examiner,  Goodheart. 
Before  that  time  I  had  never  seen  that  note  for  $5,000. 

The  note  having  been  paid  and  being  in  the  posses- 
sion of  the  defendant,  it  was  then  delivered  by  the  de- 
fendant to  the  Government;  it  was  admitted  that  the 
note  was  entirely  in  the  handwriting  of  the  defendant 
with  the  exception  of  the  printed  matter;  the  Govern- 
ment offered  and  it  was  received  in  evidence  and  marked 
as  Government's  Exhibit  No.  36. 

Witness  continuing:  I  talked  with  Mr.  Sheridan 
about  making  that  $5,000  loan  about  two  weeks  before 
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the  National  Bank  Examiner  was  there;  I  had  told  Mr. 
Sheridan  that  he  could  make  a  loan  of  the  money;  I 
came  into  the  bank  and  the  Bank  Examiner  was  there, 
and  I  went  in  and  saw  the  Bank  Examiner,  and  signed 
a  release  at  that  time.  The  release  was  a  release  to  the 
Bank  for  $5,000  and  I  signed  it. 

CROSS  EXAMINATION  BY  MR.  FULTON. 

Witness  continuing:  I  talked  with  Mr.  Sheridan 
about  loaning  this  $5,000  two  weeks  before  I  saw  the 
Bank  Examiner.  I  saw  the  Bank  Examiner  some  time 
in  June.  It  was  on  a  Saturday.  Afterwards  I  received 
a  letter  from  him.  It  was  to  the  same  effect  as  de- 
fendant's exhibit  No.  3,  now  exhibited  to  me.  After  I 
had  signed  the  release  I  received  another  from  the  Bank 
Examiner.  This  letter  I  received  from  him  had  noth- 
ing to  do  with  the  $5,000 ;  1  was  in  the  old  country  when 
it  came.  It  came  to  my  residence  while  I  was  in  Europe 
and  I  didn't  see  it  until  my  return  and  I  didn't  sign  it. 
The  $5,000  had  probably  been  deposited  in  the  bank  a 
couple  of  weeks  before  I  had  my  talk  with  Mr.  Sheridan. 
1  had  had  a  talk  with  Mr.  Sheridan  before  I  put  the 
money  in  the  bank  about  loaning  it  and  I  told  him  the 
money  could  be  loaned  out  and  he  said  it  would  be 
loaned.  All  the  loans  I  ever  understood  he  made  the 
bank  guaranteed  these  loans.  He  had  authority  to  take 
it  and  loan  it  and  I  understood  that  the  loans  would  be 
guaranteed.  I  told  him  the  time  I  loaned  the  money 
that   1  thought  the  bank  was  guaranteeing  it.     Mr. 
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Sheridan  absolutely  guaranteed  these  loans.  Sheridan 
himself  said  that  it  did.  He  said  it  himself.  And  out- 
side of  the  bank  he  was  worth  a  quarter  of  a  million 
dollars.  This  $5000  was  repaid  to  me  all  right  and  there 
was  not  anything  in  writing  about  that.  There  was 
absolutely  nothing  wrong  about  that  $5000  transaction 
and  I  don't  claim  there  was.  This  memorandum  check 
of  date  June  27,  1909,  I  got  that  at  the  time  the  bank 
book  was  written  up  and  returned  to  me.  I  probably 
had  the  book  written  up  every  two  or  three  months  or 
perhaps  a  shorter  time.  So  I  would  suppose  that  this 
memorandum  check  reached  me  within  two  or  three 
months  after  it  w^as  put  in  the  bank.  When  I  got  it  I 
understood  what  it  meant;  I  understood  that  Mr.  Sher- 
idan had  taken  $2000  out  of  my  account;  I  didn't  pay 
any  attention  to  it.  The  only  misunderstanding  is  about 
the  $500  memorandum  check,  that  is  loaned  to  Mr. 
Agee,  and  when  it  came  to  pay  Mr.  Sheridan  stuck  in 
his  own  note  for  the  money — for  the  $500.  That  is  the 
only  one  there  is  any  misunderstanding  about  between 
me  and  Mr.  Sheridan.  I  did  not  have  any  conversation 
with  Mr.  Goodheart  in  the  bank  in  the  presence  of  Miss 
Albright  in  which  I  said  that  I  had  received  his  letter. 
I  didn't  say  anything  of  the  kind. 
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HARRY  P.  MARKS, 

A  witness  called  on  behalf  of  the  Government  testi- 
fide  as  follows: 

DIRECT  EXilMINATION  BY  MR.  REAMES. 

'I  live  at  Roseburg,  Oregon.  I  am  a  farmer  and  am 
30  years  old.  I  have  lived  there  for  four  years.  I  am 
a  son  of  C.  E.  Marks;  I  know  the  defendant  Thomas 
R.  Sheridan  in  a  way ;  I  was  never  acquainted  with  him 
and  saw  him  for  the  first  time  about  three  years  ago. 
I  had  no  conversation  with  him  relative  to  the  loaning 
of  my  money. 

MR.  FULTON :  It  is  understood  we  have  an  ob- 
jection to  this. 

COURT:     Yes. 

The  Government  offered  and  there  was  received  in 
evidence  a  memorandum  check  of  date  August  10,  1909, 
for  $745  against  the  account  of  Harry  P.  Marks,  at 
the  First  National  Bank  of  Roseburg,  Oregon,  the  de- 
fendant admitting  that  with  the  exception  of  the  printed 
portion  it  is  entirely  in  the  handwriting  of  the  defend- 
ant.  It  was  marked  Government's  Exhibit  No.  37. 

Witness  continuing:  In  January,  1912,  after  the 
consolidation  of  the  two  banks  I  saw  this  check  for  the 
first  time.  Started  in  doing  business  with  the  First 
National  Bank  in  1907  or  1908. 

The  Government  offered  and  there  was  received  in 
evidence  a  promissory  note,  of  date  August  10,  1909, 
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the  same  date  as  the  memorandum  check  and  for  the 
same  amount  of  money,  the  defendant  admitting  that  it 
is  entirely  in  the  handwriting  of  the  defendant.  It  was 
marked  as  Government's  Exhibit  No.  38. 

Witness  continuing:  1  never  did  see  that  note  for 
$745  until  away  along  the  winter  after  the  bank  was 
closed.  I  did  not  know  that  Mr.  Kelsay  owed  me  $745, 
until  I  received  the  note  and  memorandum  check  from 
my  father.  I  don't  remember  when  it  was.  I  had  never 
spoken  to  Mr.  Sheridan  about  it  at  all. 

MR.  FULTON:  It  seems  to  me.  Your  Honor, 
that  this  subject — this  being  entirely  an  outside  matter 
and  not  one  of  those  alleged  in  the  indictment,  which  is 
two  years  subsequent,  that  this  being  entirely  an  outside 
matter  and  two  years  before,  it  is  not  admissible  under 
the  rule  under  any  circumstances.  It  is  not  an  incident 
that  can  be  proven  as  similar,  because  it  must  have  been 
about  the  time  of  some  of  the  matters  alleged  in  the 
indictment  to  be  admissible  on  that  ground,  and  this  is 
too  long  prior,  too  far  away  to  be  admissible  in  this  case, 
I  think. 

COURT:  It  is  rather  remote,  the  rule  is  that  the 
transactions  must  have  occurred  at  or  about  the  same 
time.  I  think  probably  it  goes  to  its  weight  rather 
than  to  its  competency.  I  will  admit  it;  I  admitted 
others  of  the  same  nature  and  allow  you  an  exception. 

(The  Government  offered  and  there  was  received 
in  evidence  a  memorandum  check  against  the  account 
of  H.  P.  Marks  in  the  sum  of  $540.32,  at  the  First 
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National  Bank  of  Roseburg,  Oregon,  of  date  January 
25,  1910,  the  defendant  admitting  that  it  is  entirely  in 
the  handwriting  of  the  defendant.  Also  the  Kelsay 
note  of  the  same  date,  in  favor  of  H.  P.  Marks,  the 
defendant  admitting  that  it  is  in  the  handwriting  of  and 
signed  by  the  defendant. 

The  defendant  objected  and  excepted  to  the  intro- 
duction of  the  note  and  memorandum  check.  The  mem- 
orandum check  was  marked  Government's  Exhibit  No. 
39  and  the  note  was  marked  Government's  Exhibit  No. 
40.) 

Witness  continuing :  In  regard  to  the  Government 
Exhibit  No.  39  and  Government  Exhibit  No.  40,  being 
the  note  and  memorandum  check,  each  dated  January 
25,  1910,  I  have  now  examined  them  and  state  that  the 
first  time  I  ever  saw  them  was  in  the  year  1913.  I  got 
them  at  that  time  from  my  father. 

The  defendant  admitted  that  on  August  10,  1909, 
by  means  of  this  memorandum  check,  $745  was  taken 
from  the  account  of  H.  P.  Marks,  and  on  January  25, 
1910,  by  means  of  Government  Exhibit  No.  39,  $540.32 
was  taken  from  the  account  of  the  depositor  and  placed 
to  the  credit  of  A.  M.  Kelsay. 

Witness  continuing:  I  received  a  letter  from  the 
Bank  Examiner  and  signed  and  returned  it.  I  do  not 
know  Mr.  Kelsay.  I  never  met  him;  I  never  told  Mr. 
Sheridan  to  loan  this  money. 
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CROSS  EXAMINATION  BY  MR.  FULTON. 

My  father  delivered  to  me  these  notes  and  memoran- 
dum checks  and  I  understood  that  he  got  them  from 
Mr.  Sanford;  I  had  been  away  from  home  for  three  or 
four  months.  I  had  a  deposit  book  but  I  do  not  know 
where  it  went.  I  sent  in  some  deposits  to  the  bank  with 
different  fellows  and  in  different  ways,  if  I  happened  to 
be  there.  Sometimes  I  mailed  them  in  to  the  bank.  My 
father  did  not  attend  to  any  of  them  for  me.  I  was 
in  business  for  myself  at  that  time  and  was  not  a  mem- 
ber of  the  firm  of  Marks  Bros.  I  have  been  since,  how- 
ever. The  firm  of  Marks  Bros,  at  that  time  was  com- 
posed of  J.  E.  and  E.  C.  Marks,  both  of  whom  are 
brothers  of  mine,  and  I  entered  the  firm  in  1913.  I 
knew  nothing  about  these  checks  or  the  appropriation 
of  this  money  until  some  time  in  1913.  I  did  receive  a 
letter  in  June,  1911,  from  the  Bank  Examiner,  in  which 
he  wanted  me  to  sign  a  release,  or  suggested  a  state 
of  facts  that  I  should,  but  I  didn't  realize  about  it  at 
that  time.  1  did  not  sign  the  release,  although  the  letter 
from  the  Bank  Examiner  gave  me  the  amounts  that  had 
been  loaned  out  of  my  account,  but  I  paid  no  attention 
to  it. 


142  United  States  of  America 

(Testimony  of  David  Hull  and  W.  J.  Carlon.) 

DAVID  HULL, 

Being  recalled  for  Cross  Examnation  testified  as 
follows : 

CROSS  EXAMINATION  BY  MR.  FULTON. 

I  am  acquainted  with  Mr.  George  A.  Crane.  I  had 
a  conversation  with  him  during  the  summer  or  fall  of 
1913,  at  Smith's  Livery  Stable.  I  told  Mr.  Sheridan 
to  use  $500,  certainly.  I  don't  remember  what  I  told 
Mr.  Crane  that  day  at  all. 

W.  J.  CARLON, 

Being  recalled  for  further  cross  examination,  testi- 
fied as  follows: 

CROSS  EXAMINATION  BY  MR.  FULTON. 

I  am  slightly  acquainted  with  August  Schloemann. 
I  saw  him  on  the  street  in  Roseburg  shortly  after  Mr. 
Goodheart  was  in  Roseburg;  he  did  not  remain  at  my 
home  over  night.  I  have  no  home  but  sleep  in  an  old 
granary.  I  do  not  remember  of  ever  having  slept  with 
him;  he  might  have  been  at  that  place,  but  1  do  not 
recollect  it  now.  I  talked  with  him,  however,  about  Mr. 
Sheridan  and  the  First  National  Bank;  the  talk  was  on 
the  street;  I  told  him  at  that  time  that  I  had  $1500  in 
the  bank.  I  told  him  that  Sheridan  had  my  money,  that 
he  got  it  v/ithout  my  knowledge  and  that  I  accepted 
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notes  for  it.  That  conversation,  as  well  as  I  remember, 
was  on  Cass  Street;  I  did  not  tell  him  that  I  let  Sheridan 
have  the  money.  I  know  Charles  Holland  of  Myrtle 
Creek.  I  did  not  have  a  conversation  with  Holland  in 
the  spring  of  1911  in  the  Monogram  Cigar  Store  in 
Roseburg,  in  which  I  asked  IVIr.  Sheridan,  in  the  pres- 
ence of  Mr.  Holland,  if  he  had  loaned  my  money  yet, 
or  if  he  was  going  to  take  it  himself.  I  had  no  such 
conversation  with  ^Ir.  Sheridan  in  the  presence  of  any- 
body. 

C.  J.  MARKS, 

A  witness  called  on  behalf  of  the  Government,  testi- 
fied as  follows: 

DIRECT  EXAMINATION  BY  MR.  REAMES. 

I  live  at  Gardiner,  am  35  years  old,  and  have  lived 
there  all  of  my  life.  I  am  the  manager  of  the  salmon 
cannery  at  Gardiner  and  have  known  T.  R.  Sheridan 
for  four  years.  I  have  been  a  depositor  in  the  First 
National  Bank  of  Roseburg  since  1008.  I  never  had  any 
conversation  with  JNIr.  Sheridan  relative  to  loaning  my 
money;  I  never  wrote  him  any  letter  or  communicated 
with  him  in  any  way  concerning  loaning  my  money.  In 
regard  to  the  memorandum  check,  of  date  January  25, 
1910,  and  the  promissory  note,  dated  January  25,  1910, 
each  in  the  amount  of  $500,  I  first  saw  those  two  docu- 
ments after  my  father  gave  them  to  me.  This  was 
about  a  year  and  a  half  ago,  something  like  tliat,  and 
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was  after  the  consolidation  of  the  First  National  Bank 
and  the  Douglas  National,  a  long  time  afterwards. 

(The  Government  offered  and  there  was  received  in 
evidence  the  memorandum  check  and  the  note,  the  de- 
fendant admitting  that  with  the  exception  of  the  printed 
matter  they  are  entirely  in  the  handwriting  of  the  de- 
fendant. The  memorandum  check  was  marked  Gov- 
ernment's Exhibit  No.  41  and  the  note  was  marked 
Government's  Exhibit  No.  42.) 

It  was  admitted  that  on  January  25,  1910,  by  means 
of  the  memorandum  check,  $500  was  taken  from  the 
account  of  C.  J.  Marks. 

Witness  continuing: 

No  part  of  this  money  has  ever  been  repaid.  In  re- 
gard to  the  memorandum  check  of  date  December  6, 
1911,  for  $800,  and  a  note  of  the  same  date,  for  the  same 
amount,  I  have  examined  them  and  state  that  I  saw  them 
for  the  first  time  when  father  gave  them  to  me.  This 
was  after  the  consolidation  of  the  two  banks. 

It  was  admitted  that  the  note  and  memorandum 
check  are  entirely  in  the  handwriting  of  the  defendant. 
The  Government  offered  them  in  evidence  and  they 
were  received  and  marked  as  follows :  The  memorandum 
check  was  marked  as  Government's  Exhibit  No.  43,  the 
promissor}'^  note  was  marked  as  Government's  Exhibit 
No.  44. 

It  was  admitted  that  by  this  transaction  the  money 
was  taken  from  the  account  of  the  depositor. 
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Witness  continuing:  I  received  two  releases.  Mr. 
Sheridan  and  1  were  doing  a  lot  of  business  and  I 
thought  that  I  would  favor  him  by  signing  one  and  one 
I  would  keep,  so  I  would  not  go  entirely  broke  any  way. 
One  of  them  I  signed  and  one  I  kept.  I  signed  the 
release  for  the  $800,  w^hich  certified  that  $800  had  been 
loaned  to  T.  R.  Sheridan,  had  been  withdrawn  by 
Sheridan  from  my  balance  and  duly  authorized  by  me. 
But  I  had  not  authorized  him  to  do  it.  The  one  I  did 
not  sign  and  the  release  I  kept  was  for  $500.  1  had  a 
conversation  with  Mr.  Sheridan  in  the  bank  about  July 
7th  or  8th,  somewhere  along  there,  the  year  1911,  just 
after  the  Bank  Examiner  had  been  there.  This  was 
after  I  had  signed  the  release  that  had  been  sent  to  me 
from  the  Bank  Examiner.  I  just  simply  asked  Mr. 
Sheridan  where  my  money  was  and  he  said  "It  is  all  out 
working."  That  is  the  complete  word  for  word,  I  think, 
and  1  never  had  any  other  talk  w^ith  him  about  it. 

CROSS  EXAMINATION  BY  MR.  FULTON. 

I  received  two  letters  of  this  character  from  the  Bank 
Examiner.  I  had  a  bank  book  and  had  interest  credited 
up  in  the  bank  book.  In  January,  1912,  I  think  it  was, 
we  straightened  the  interest  up,  but  I  had  received  in- 
terest before  that.  1  could  not  tell  you  how  early  it  was 
that  I  received  interest.  My  bank  book  did  not  show 
that  this  money  had  been  taken  out  of  my  account.  I 
would  send  my  bank  book  to  my  father  to  have  it  marked 
up  and  that  would  show  that  I  was  getting  interest  on 
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some  loan,  but  I  supposed  I  was  getting  it  from  the 
bank  and  that  the  bank  was  paying  interest.  My  father 
was  attending  to  the  matters  for  me.  When  I  signed 
this  release,  and  I  understand  exactly  what  it  says,  I 
knew  that  it  wasn't  tiTie,  and  I  knew  it  at  the  time  I 
signed  it.  I  understand  every  word  of  it.  I  imagined 
Mr.  Sheridan  might  be  a  little  bit  crowded  and  I  thought 
I  would  favor  him  by  that.  I  did  not  think  the  Bank 
Examiner  would  care,  just  so  long  as  I  released  the 
bank.  I  know  it  was  stated  in  the  release  that  I  had 
authorized  Mr,  Sheridan  to  take  the  money,  but  I  signed 
something  that  was  not  true;  I  thought  Mr,  Sheridan 
was  all  right. 

(The  release  was  offered  in  evidence  by  the  defend- 
ant and  marked  as  defendant's  exhibit  No.  8.) 


EDWARD  C.  MARKS, 

A  witness  called  on  behalf  of  the  Government,  testi- 
fied as  follows: 

DIRECT  EXAMINATION  BY  MR.  REAMES. 

'I  live  at  Roseburg;  have  lived  there  for  16  years  and 
am  a  son  of  C.  J.  Marks.  I  started  an  account  as  a 
depositor  with  the  First  National  Bank  of  Roseburg  in 
the  year  1905  or  1906.  I  had  a  small  deposit  of  $100 
or  so  and  continued  as  a  depositor  until  the  First  Nation- 
al Bank  consolidated  with  the  Douglas  National  Bank. 
I  never  did  have  any  talk  or  conversation  with  the  de- 
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fendant,  relative  to  loaning  my  money,  and  never  wrote 
to  him  or  communicated  with  him  in  any  way  about  it. 

The  Government  offered  in  evidence  a  memorandum 
check,  of  date  June  29,  1907,  for  $300,  and  a  note  pay- 
able to  E.  C.  Marks,  signed  B.  C.  Agee,  by  "T,"  it  being 
stated  by  the  Government  that  these  documents  did  not 
refer  to  any  count  in  the  indictment.  It  was  admitted 
that  both  documents  are  entirely  in  the  handwriting  of 
the  defendant  and  that  by  the  cashing  of  the  memoran- 
dum check  for  $300  on  June  29,  1907,  $300  of  the  de- 
positor's money  was  taken  from  his  account  and  placed 
to  the  credit  of  the  account  of  B.  C.  Agee.  The  mem- 
orandum check  was  marked  Government's  Exhibit  44V2 
and  the  promissory  note  of  the  same  date  was  marked 
as  Government's  Exhibit  No.  45. 

Witness  continuing:  No  part  of  the  note  has  ever 
been  paid.  On  the  back  of  the  note  there  are  two  nota- 
tions— one  is  ''Interest  paid  to  June  29,  1908,  $21"  and 
"Interest,  $21  paid  to  June  29,  1909."  I  think  I  got 
that  interest;  I  did  not  know  that  my  money  had  been 
loaned  to  Mr.  Agee  until  I  got  the  note  some  time  after 
the  bank  was  closed.  But  I  did  know  that  interest  was 
being  paid  upon  it.  I  think  it  appeared  in  the  bank 
book,  but  I  thought  the  bank  was  paying  interest,  be- 
cause it  was  put  in  the  book. 

Witness  continuing:  The  memorandum  check  of 
date  August  10,  1909,  for  $300  marked  "A.  M.  Kelsay," 
and  a  promissory  note  for  $300  of  the  same  date,  due 
on  demand,  sicrned  "A.  M.  Kelsav,  by  T."  1  have  ex- 
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amined  these;  I  first  saw  this  note  when  I  got  it  out  of 
the  bank  a  little  over  a  year  and  a  half  after  the  bank 
was  taken  over. 

The  Government  offered  and  there  was  received  in 
evidence  the  memorandum  check  and  the  note,  the  de- 
fendant admitting  that  they  were  in  the  handwriting 
of  the  defendant.  The  memeorandum  check  was  marked 
Government's  Exhibit  46,  and  the  promissory  note  was 
marked  Government's  Exhibit  47. 

It  was  admitted  that  on  August  10,  1909,  by  the 
cashing  of  this  memorandum  check  $300  was  taken 
from  the  account  of  the  depositor  and  placed  to  the 
credit  of  the  account  of  A.  M.  Kelsay. 

Witness  continuing:  The  memorandum  check  of 
date  January  29,  1910,  marked  "Loaned  to  Agee," 
$937.52,  and  a  promissory  note  of  the  same  date  for 
the  same  amount  signed  T.  R.  Sheridan;  I  have  ex- 
amined these  and  they  first  came  into  my  possession 
when  I  got  the  other  note.  1  think,  however,  that  the 
memorandum  checks  were  left  in  the  book  when  the 
book  was  balanced  each  time.  I  didn't  really  know 
what  the  memorandum  checks  were  and  I  didn't  know 
that  I  was  loaning  the  money  to  Agee  and  to  Sheridan. 

It  was  admitted  that  the  memorandum  check  and 
the  note  are  both  entirely  in  the  handwriting  of  the  de- 
fendant, with  the  exception  of  the  printed  matter.  The 
Government  offered  and  there  was  received  in  evidence 
the  memorandum  check  and  it  was  marked  as  Govern- 
ment's Exhibit  48.    The  note  of  the  same  date  was  re- 
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ceived  in  evidence  and  marked  as  Government's  Ex- 
hibit 49.  lit  was  admitted  that  by  the  cashing  of  this 
memorandum  check  on  January  29,  1910,  $937.52  of 
the  depositor's  money  was  taken  and  placed  to  the  credit 
of  B.  C.  Agee. 

Witness  continuing:  I  was  a  member  of  the  firm 
of  Marks  Brothers,  and  we  were  engaged  in  the  farming 
business  about  four  miles  from  Roseburg. 

It  was  admitted  that  the  memorandum  check  of 
date  December  4,  1910,  and  the  promissory  note  of  the 
same  date  both  in  the  amount  of  $3000  are  entirely  in 
the  handwriting  of  the  defendant  and  the  Government 
offered,  and  there  was  received  in  evidence  the  mem- 
orandum check  and  the  note.  The  memorandum  check 
was  marked  Government's  Exhibit  50  and  the  note 
was  marked  Government's  Exhibit  51. 

Witness  continuing :  I  received  the  note  at  the  same 
time  I  received  the  others.  In  regard  to  the  release 
of  date  June  20,  1911,  containing  a  release  for  $300 
loaned  to  Agee,  $300  loaned  to  Kelsay,  and  $937.52 
loaned  to  Sheridan,  1  have  examined  the  release  and 
state  that  I  signed  it.  I  got  this  letter  and  took  it  to 
the  bank  when  I  went  into  the  Douglas  National  Bank. 
After  I  received  this  letter,  some  few  days  afterwards, 
I  think,  and  I  asked  Mr.  Sheridan  about  the  matter. 
He  said  "it  is  all  right,  sign  it."  He  said,  "Those  fellows 
are  trying  to  get  nie  in  some  little  trouble;"  and  he  said 
"If  you  will  sign  it,  it  will  be  a  favor  of  you;"  and  I 
never  paid  much  attention  to  it,  and  I  signed  it,  and 
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if  I  am  not  mistaken,  1  left  the  letter  at  the  bank  and 
he  mailed  it  for  me.  The  other  release  for  $3000  signed 
by  Marks  Brothers  I  did  not  sign,  but  I  believe  it  was 
signed  by  my  brother  J.  E.  Marks  who  is  now  at  Rose- 
burg. 

It  was  admitted  that  by  Government's  Exhibit  No. 
50,  the  memorandum  check  $3000  was  on  Docember  13, 
1910,  taken  from  the  account  of  Marks  Brothers. 

CROSS  EXAMIXATION  BY  MR.  FULTON. 

Witness  continuing :  I  received  these  memorandum 
checks  as  my  bank  book  would  be  balanced.  I  could 
not  tell  you  the  exact  dates.  It  would  be  every  three 
or  four  months;  this  was  back  in  1910.  In  regard  to  the 
loan  to  Agee,  'I  did  not  know  what  that  meant.  In 
1910  I  received  a  memorandum  check  that  told  me  that 
Sheridan  had  loaned  to  Agee  the  sum  of  $937.52  out 
of  my  deposit  account  and  had  charged  it  to  me;  I 
could  read  that,  and  I  expect  I  did,  but  I  did  not  under- 
stand what  it  was  meant;  I  did  not  understand  the 
meaning  of  it;  I  did  not  understand  what  it  meant;  I 
never  gave  it  much  thought;  I  never  got  any  interest; 
I  never  paid  any  attention  to  it.  When  the  interest  began 
to  come  I  thought  it  was  from  the  bank  and  1  expected 
that  the  bank  had  loaned  it  to  Agee  and  charged  it  to 
me ;  but  the  bank  had  been  paying  me  no  interest  before 
this;  I  supposed  the  bank  was  paying  interest  on  these 
loans  and  that  the  bank  had  loaned  the  money  to  Agee; 
I  did  not  knov/  v/here  the  interest  was  coming  from.    In 
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regard  to  the  loan  to  Sheridan  on  December  3,  1910, 
of  $3000  charged  to  the  account  of  Marks  Brothers,  I 
was  a  member  of  the  firm  at  that  time  and  got  that 
deposit  slip  in  the  bank  book;  when  1  got  this  letter 
from  the  bank  examiner  I  went  in  to  see  Mr.  Sheridan ; 
it  was  a  few  days  after  I  received  it.  I  found  him  in 
the  Douglas  National  Bank;  I  gave  it  to  Mr.  Sheridan; 
there  was  nobody  else  present  in  the  room;  the  con- 
versation was  entirely  between  myself  and  Mr.  Sheridan ; 
I  asked  him  about  the  letter  and  what  it  meant ;  1  could 
read  and  I  understood  the  letter;  I  never  did  give  him 
authority,  but  I  signed  it  with  his  recommendation  to 
sign  it;  he  said  that  somebody  was  trying  to  make  him 
trouble,  and  I  supposed  it  was  INIr.  Goodheart.  That  is 
what  he  told  me.  He  said  that  they  were  trying  to  get 
him  into  trouble.  Mr.  Sheridan  had  not  been  to  see 
me  about  it  and  had  not  written  to  me;  1  went  out  of 
my  own  accord  to  see  Mr.  Sheridan.  It  probably  was 
agreed  between  my  brother  and  myself  that  he  should 
sign  the  other  release;  I  told  him  to  take  the  letter  to 
Mr.  Sheridan;  I  suppose  we  talked  it  over,  but  we  did 
not  sign  it  there  or  agree  to  sign  it,  but  I  told  him  to 
take  it  and  give  it  to  Mr.  Sheridan;  I  don't  know  when 
it  was  signed ;  I  did  not  know  that  my  brother  had  signed 
it;  I  don't  believe  he  ever  told  me  that  lie  did  sign  it, 
but  I  suppose  he  attended  to  the  business;  he  might 
have  told  me  but  T  don't  think  he  positive  did  tell  me; 
I  told  him  to  take  it  and  see  Mr.  Sheridan  and  I  sup])ose 
it  was  signed;  he  never  told  me  he  signed  or  not,  but  T 
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expect  he  did;  I  never  asked  him  whether  he  signed  it 
or  not. 

The  defendant  offered  in  evidence  the  release  of 
E.  C.  Marks  and  it  was  received  and  marked  as  defend- 
ant's exhibit  9. 

The  defendant  offered  in  evidence  the  release  of 
Marks  Brothers  and  it  was  received  and  marked  as  de- 
fendant's exhibit  10. 

E.  E.  HAINES, 

A  witness  called  on  behalf  of  the  Government,  testi- 
fied as  follows: 

DIRECT  EXAMINATION  BY  MR.  REAMES. 

I  live  at  Elkton,  Oregon,  and  am  a  mail  carrier;  I 
have  lived  there  for  52  years  and  have  known  Mr. 
Sheridan  as  long  as  I  can  remember;  I  have  been  a 
depositor  of  the  First  National  Bank  of  Roseburg  for 
16  or  18  years. 

The  Government  offered  and  there  was  received  in 
evidence  the  memorandum  check  of  date  April  6,  1908, 
for  $2000,  and  a  promissory  note  of  the  same  amount 
and  same  date,  the  note  being  signed  by  T.  R.  Sheridan; 
the  defendant  admitting  that  the  note  and  the  memo- 
randum check  are  in  the  handwriting  of  the  defendant, 
the  Government  stating  that  these  documents  were  of- 
fered for  the  purpose  of  proving  intent.     The  memo- 
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randum  check  was  marked  as  Government's  Exhibit 
No.  52,  and  the  note  was  marked  as  Government's  Ex- 
hibit 53. 

It  was  admitted  that  by  means  of  this  memorandum 
check  on  the  day  it  bears  date,  April  6,  1908,  $2000  of 
the  depositor's  money  was  taken  from  the  account  of 
the  depositor  E.  E.  Haines  and  is  represented  by  the 
$2000  note  of  the  same  date. 

Witness  continuing:  This  is  the  first  time  I  ever 
saw  the  note  in  my  life;  I  never  seen  it  before;  the 
memorandum  check  I  suppose  is  one  I  got;  I  say  this 
is  the  first  time  I  ever  saw  this  note;  the  memorandum 
check  I  suppose  is  the  one  that  was  sent  to  me  two  or 
three  months  or  more  after  this  date;  I  don't  remember 
how  long ;  it  was  sent  to  me  after  the  date  of  the  memo- 
randum ;  the  note  has  never  been  paid ;  I  never  had  any 
conversation  with  Mr.  Sheridan  relative  to  the  loaning 
of  that  money;  I  did  have  one  conversation  with  him; 
'I  do  not  remember  the  date ;  there  was  a  little  talk  about 
the  bank  loaning  some  money  that  was  there  and  I  think, 
if  I  remember  right,  it  was  about  fifteen  or  twenty  days 
after  this  date  of  this  memorandum  check;  1  had  not 
got  the  memorandum  check  yet  and  knew  nothing  about 
it;  I  was  talking  of  loaning  one  of  my  wife's  uncles  a 
little  money  on  a  piece  of  land  that  I  did  not  know.  I 
kind  of  thought  that  he  wanted — anyway,  I  went  into 
the  bank  and  asked  him  (Mr.  Sheridan)  about  the  hind 
— I  knew  he  would  know  about  it,  and  he  said  the  land 
he  guessed  was  worth  what  he  wanted  to  borrow  on  it, 
and  not  any  more,  and  went  on  to  say  if  he  did  not  pay 
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interest  for  a  year  or  two  I  would  be  out  of  the  interest 
and  I  kind  of  did  not  want  to  let  him  have  the  money, 
because  1  did  not  think — well,  anyway  he  said  it  might 
be  worth  it.  He  said  the  land  was  probably  worth  about 
what  the  man  wanted  and  not  any  more,  and  he  said 
"you  are  keeping  most  too  much  money  here,  and  you 
ought  to  have  it  earning  something."  And  he  said,  "the 
bank  will  take  your  money;"  and  he  said,  "they  could 
loan  it — oftentimes  men  come  in  here  that  are  good  men, 
and  want  to  borrow  for  a  year  or  more;"  and  he  said 
"it  is  short  loans  the  bank  wants  and  the  bank  will  loan 
your  money  for  8^^  and  they  will  give  you  seven,  keep 
one  per  cent  for  their  trouble."  But  I  did  not  tell  him 
to  loan  it  and  that  was  after  this  memorandum  check 
was  dated;  that  was  just  about  all  the  conversation  there 
was  about  it ;  I  never  talked  with  him  afterwards  about 
it;  the  first  I  knew  my  money  was  loaned  was  when  I 
got  this  memorandum  check,  and  I  think  1  got  a  state- 
ment from  the  bank  either  in  July  or  August,  I  can't 
remember  just  when  that  did  come;  there  was  a  state- 
ment came  with  it  but  I  cannot  find  the  statement.  It 
might  have  been  about  April  6,  1908,  but  the  bank  book 
will  show  it.  The  memorandum  check  was  in  the  state- 
ment that  was  returned  to  me;  I  did  not  understand 
one  thing  in  the  world  about  it;  1  just  supposed  the  bank 
had  loaned  money  as  they  said  they  would,  and  I  did 
not  understand  it  at  all.  Did  not  know  no  more  what 
it  meant  than  nothing  in  the  world;  I  never  did  know 
until  now  that  I  had  Mr.  Sheridan's  personal  note  for 
the  amount;  I  received  a  letter  from  the  Bank  Examiner 
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of  date  June  20,  1911;  after  I  got  this  letter  I  did  not 
know  no  more  that  the  money  was  loaned  to  Mr.  Sher- 
idan than  nothing  in  the  world;  I  did  not  sign  the  re- 
lease. 

CROSS  EXAMINATION  BY  MR.  FULTON. 

Witness  continuing:  I  never  did  know  that  my 
money  was  loaned  to  T.  R.  Sheridan  until  I  received  a 
letter  from  Mr.  Goodheart;  I  did  not  know  it  was 
loaned  to  Sheridan  at  all;  I  received  this  memorandum 
check  some  time  in  1908  in  my  bank  book;  it  had  on 
it  these  words— "Loaned  T.  R.  S.  Charge  E.  E. 
Haines."  I  did  not  know.  He  was  president  of  the 
bank  and  I  did  not  know  but  what  that  was  some  way 
they  had  of  keeping  account  of  them;  I  say  I  did  not 
know — I  am  honest  about  it ;  I  knew  what  loaned  meant 
but  there  wasn't  a  word  said  about  him  borrowing  it  and 
did  not  think  about  it.  Sheridan  had  said  that  the  bank 
would  take  it,  but  I  never  give  him  authority  to  loan 
it  at  all;  I  had  made  no  arrangement  to  loan  it.  1  had 
not  given  any  right  to  loan  it  and  I  did  not  think  nuich 
more  about  it;  I  tried  to  loan  it  myself  and  I  did  loan 
some  and  checked  on  the  bank;  when  I  received  this 
memorandum  check  I  suj)])ose(l  that  T.  R.  S.  meant 
T.  R.  Sheridan;  I  did  not  understand  at  that  time  that 
it  meant  that  T.  R.  Sheridan  had  loaned  $3000;  I 
thought  when  I  received  the  check  that  the  bank  liad 
loaned  the  money;  I  had  an  idea  it  liad  been  loaned  but 
not  to  Sheridan;  I  did  not  make  any  comphiint  durinsj: 
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the  year  1908,  1909  or  1910,  because  I  thought  it  was 
just  as  they  said  it  would  be,  and  it  is  a  fact  when  I  re- 
ceived the  memorandum  check  I  supposed  that  the  bank 
had  loaned  it  as  it  said  it  would. 

The  defendant  offered  and  there  was  received  in 
evidence  a  letter  under  date  of  November  16,  1911, 
written  by  H.  P.  Marks  to  T.  R.  Sheridan;  the  letter 
was  marked  Defendant's  Exhibit  11. 

JOHN  E.  MARKS, 

A  witness  called  on  behalf  of  the  Government,  testi- 
fied as  follows: 

DIRECT  EXAMINATION  BY  MR.  REAMES. 

I  live  at  Roseburg  and  have  lived  there  fifteen  years ; 
I  am  28  years  of  age  and  a  member  of  the  firm  of  Marks 
Brothers.  During  1911,  the  firm  was  composed  of  J.  E. 
Marks  and  E.  C.  Marks.  I  have  banked  with  the  First 
National  Bank  of  Roseburg  for  over  eight  years;  the 
account  of  Marks  Brothers  was  opened  first  and  after- 
wards I  had  an  account  there  in  my  own  name;  I  knew 
Mr.  Sheridan  but  I  never  had  any  talk  or  conversation 
with  him  about  the  loaning  of  my  money  for  me,  and 
never  wrote  to  him  or  gave  him  any  authority  to  loan 
my  money;  I  did  not  know  at  the  time  that  any  of  my 
money  was  loaned  and  I  first  found  it  out  when  the 
bank  book  came  back. 

BY  MR.  REAMES:  This  is  offered  simply  for 
the  purpose  of  showing  intent. 
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Witness  continuing:  I  first  came  to  discover  that  1 
did  not  have  any  money  in  the  bank  when  I  traded  an 
automobile  and  gave  the  automobile  company  a  thou- 
sand dollars  to  boot  on  the  car,  and  I  went  to  get  the 
money  and  they  said  I  did  not  have  any, — it  was  loaned 
out.  I  never  did  give  Mr.  Sheridan  any  authority  to 
loan  any  money  from,  the  Marks  Brothers  account.  In 
regard  to  the  check  of  date  December  13,  1910,  being 
Government's  Exhibit  No.  50,  for  $3000,  I  have  now 
examined  it  and  say  that  I  never  authorized  the  execu- 
tion of  that  check.  In  regard  to  Government's  Exhibit 
No.  51,  a  promissory  note  of  date  December  3,  1910,  for 
$3000,  due  one  year  after  date  to  Marks  Brothers,  and 
signed  by  T.  R.  Sheridan,  I  never  did  see  that  note 
until  a  few  months  after  its  execution.  I  may  have 
seen  it  when  the  trouble  first  occurred  at  Roseburg,  but 
not  that  I  know  of.  My  brother  might  have  done  the 
business, — I  had  nothing  to  do  with  it.  In  regard  to 
the  photographic  copy  of  the  release  of  date  June  20, 
1911,  signed  by  Marks  Brothers,  I  have  examined  this 
and  I  signed  that  release.  At  the  time  this  release  came 
to  us  we  did  not  know  what  it  was, — we  did  not  know 
what  it  meant,  what  was  the  idea  of  it,  and  my  brother 
and  I  had  a  short  conversation,  and  after  the  talk  I  had 
with  my  brother  I  took  the  release  to  ]Mr.  Sheridan  and 
found  him  in  the  Douglas  National  Bank;  I  handed  the 
release  to  Mr.  Sheridan  and  asked  him  what  about  this, 
and  he  said  "sign  it,  it  is  all  right;"  and  T  signed  it  and 
put  it  in  the  cnvcloi)c  and  Mr.  Shrridan  says  "I  will  mail 
it  for  you." 


158  Umted  States  of  America 

(Testimony  of  John  E.  Marks.) 

CROSS  EXAMINATION  BY  MR.  FULTON. 

Witness  continuing :  I  did  not  know  the  money  was 
loaned  until  I  saw  it  marked  in  the  book  "loaned."  The 
book  said  $3000.  I  could  not  just  tell  you  when  it  was 
wrote  up ;  I  don't  know  that  I  ever  seen  it.  My  brother 
kept  the  bank  book;  I  did  not  know  what  year  it  was 
loaned.  I  have  here  the  Marks  Brothers'  bank  book 
((produced  by  the  United  States  attorney).  This  is  the 
bank  book  and  this  item  here  under  date  of  December 
13,  "loaned  $3000"  is  the  one  to  which  I  refer.  The 
book  apparently  was  balanced  in  January,  1911,  and 
shows  that  it  was  written  up  at  that  time.  My  brother 
always  took  the  book  from  the  bank;  I  would  never  see 
the  bank  book,  he  always  kept  the  bank  book  and  he 
would  go  and  get  it;  when  my  brother  got  the  bank 
book  he  said  $3000  had  been  taken  out  and  I  did  not  in- 
quire how  it  had  been  taken  out;  I  never  did  see  the 
memorandum  check,  Government's  Exhibit  No.  50,  for 
my  brother  attended  to  that  part  of  the  affair ;  I  did  not 
know  to  whom  the  money  had  been  loaned  and  made  no 
inquiry.  It  did  not  occur  to  me  to  be  queer  that  I  having 
given  no  authority  to  make  the  loan  that  I  should  make 
no  inquiry  where  the  loan  had  been  made.  This  De- 
fendant's Exhibit  No.  10  I  received  through  the  mail 
and  conferred  very  little  with  my  brother  about  it.  We 
both  read  it  over.  I  would  not  deliberatelj^  sign  any- 
thing that  was  untrue  but  I  did  not  know  what  I  was 
signing.  If  I  signed  anything  that  was  untrue  it  would 
be  because  I  did  not  know  what  I  was  signing.    I  didn't 
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know  what  this  meant  when  I  signed  it.  I  can  read, 
although  I  am  not  veiy  well  educated.  My  brother 
keeps  the  accounts  and  I  did  not  look  after  them  or  ever 
examine  them.  We  talked  over  the  release  together 
and  I  read  it  before  I  talked  to  my  brother.  I  could 
not  tell  you  who  opened  it  first  when  we  received  it 
through  the  mail.  We  did  not  go  over  the  language  in 
the  release.  Now  as  you  read  me  the  release  I  see  that 
I  must  have  understood  it,  but  I  did  not  really  under- 
stand it  and  that  is  the  reason  I  took  it  to  Mr.  Sheridan 
and  asked  his  judgment;  I  did  not  understand  it.  The 
loan  was  not  authorized  by  me.  I  did  not  authorize  him 
to  loan;  the  language  of  the  release  says  that  it  was 
authorized  but  I  never  did  authorize  him.  I  took  it  to 
Mr.  Sheridan  and  asked  him.  Mr.  Sheridan  said  it  was 
all  right  and  for  me  to  sign  it,  but  I  did  not  authorize 
him;  if  I  had  understood  what  it  meant  and  signed  it  then 
of  course  I  would  have  thought  that  it  was  true;  I 
thought  the  bank  was  behind  everj^thing  the  man  was 
doing;  no  part  of  the  $3000  has  ever  been  paid  by  the 
defendant ;  the  interest  has  been  paid  on  it  once. 

MRS.  \y.  T.  DeWAR, 

A  witness  called  on  behalf  of  the  Government,  testi- 
fied as  follows : 

DIRECT  EXAMINATION  BV  MR.  REAMES. 

I  live  at  (rarduer  and  was  a  depositor  in  the  First 
National  Rank  smce  the  vear  1900  or  1907.    1  never  did 
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have  any  talk  with  Mr.   Sheridan  about  loaning  my 
money  for  me. 

BY  MR.  REAMES:  This  is  offered  simply  for 
the  purpose  of  proving  an  intent  to  defraud. 

Witness  continuing:  We  talked  a  few  words  in 
the  bank ;  it  was  shortly  before  the  money  was  take  out 
and  Mr.  Sheridan  and  I  were  talking  there  in  the  bank 
and  the  money  was  there  of  course ;  and  I  was  not  getting 
any  interest  from  it  and  we  were  talking  there ;  I  don't 
remember  just  how^  it  came  up,  but  anyway  in  our  con- 
versation he  advised  me  to  put  the  money  on  interest; 
he  said  they  were  having  calls  every  day  and  he  said  that 
they  were  having  calls  every  day  at  the  bank  there  for 
money  and  that  it  would  be  just  as  good  as  gold,  and  by 
all  means  he  said,  put  it  on  interest  and  get  some  good 
out  of  it ;  but  in  our  conversation  I  told  him,  I  said  that 
I  must  have, — must  be  sure  that  nothing  but  good 
security  was  taken;  I  said  "it  must  be  a  good  safe  loan 
and  I  must  have  but  good  security.  I  must  have  a 
conversation  with  my  husband  before  I  do  anything,  as 
I  would  not  put  out  a  dollar  without  his  consent."  And 
of  course  I  was  away  from  home  at  the  time  and  he 
assured  me  at  the  time  if  I  allowed  them  to  put  the 
money  out  there  would  be  nothing  but  good  security 
taken. 

The  Government  offered  and  there  was  received  in 
evidence  the  promissor\^  note  of  A.  M.  Kelsay  signed 
by  T.  R.  S.  of  date  November  26,  1909,  the  defendant 
admitting  that  the  note  v/ith  the  exception  of  the  printed 
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portion  thereof  is  entirely  in  the  handwriting  of  the  de- 
fendant.    It  was  marked  Government's  Exhibit  54. 

Witness  continuing:  The  first  time  I  ever  saw  this 
note,  Government's  Exhibit  54,  was  in  the  spring  of 
1912,  or  1913.  My  husband  happened  to  be  in  Rose- 
burg  and  I  got  it  from  him.  In  regard  to  the  letter  of 
date  December  21,  1909,  I  received  it  on  or  about  the 
date  of  the  letter. 

It  was  admitted  that  the  letter  is  in  the  handwriting 
of  and  signed  by  the  defendant  and  the  Government 
offered  it  in  evidence  and  it  w^as  received  and  marked 
as  Government's  Exhibit  No.  55. 

Witness  continuing:  I  did  not  receive  any  memo- 
randum check  from  the  bank  on  account  of  this  trans- 
action and  had  no  notice  whatever  from  the  bank.  I 
never  had  any  other  conversation  with  Mr.  Sheridan 
other  than  what  I  have  told ;  no  part  of  the  money  has 
ever  been  repaid. 

CROSS  EXAMINATION  BY  MR.  FULTON. 

Witness  continuing:  Tlie  first  time  I  ever  talked 
with  Mr.  Sheridan  about  loaning  my  money  was  shortly 
before  the  note  is  dated,  or  just  about  the  time;  just 
shortly  before  I  received  the  letter  from  Mr.  Sheridan, — 
I  think  perhaps  as  much  as  a  month  before,  or  half  a 
month  before.  I  had  a  talk  with  Mr.  Sheridan  before 
the  loan  was  made;  1  did  not  know  that  ^Ir.  Sheridan 
had  loaned  the  money;  he  did  not  state  that  he  had 
loaned  the  money,  he  said  the  money  would  simply  draw 
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interest;  he  said  the  party  had  been  selected,  but  I  had 
no  notice  the  money  was  drawed  out.  I  did  not  go  back 
again  and  I  received  interest  for  one  year  in  1910;  I 
had  nothing  to  tell  me  the  money  was  loaned;  he  said 
the  money  would  begin  drawing  interest  and  that  the 
party  was  not  there  to  get  the  money.  I  understood  that 
Mr.  Sheridan  was  taking  this  money  for  the  bank.  I 
did  not  know  my  money  was  loaned.  I  supposed  the 
bank  would  pay  the  interest;  I  never  had  any  notice 
that  the  man  had  taken  the  money;  I  had  not  checked 
the  money  out  of  the  bank  and  I  supposed  when  Mr. 
Sheridan  or  the  bank  had  found  a  good  loan  with  good 
security  they  would  request  me  to  take  the  money  out, 
but  as  I  had  not  taken  the  money  out  I  considered  the 
bank  was  good  for  the  money.  He  did  not  tell  me  in 
this  letter  that  the  loan  was  practically  made  and  I  did 
not  so  understand  it;  I  got  the  note  either  in  1912  or 
1913,  I  would  not  be  positive  just  which;  I  testified 
in  my  case  against  the  First  National  Bank  on  this  note 
as  a  witness.  I  did  not  try  to  sell  this  note  to  several 
parties.  I  did  not  consider  the  note  was  worth  anything. 
I  would  not  have  wanted  to  have  bought  such  a  note,  and 
I  did  not  offer  it  for  sale.  I  know  Mr.  George  Crane. 
I  did  not  have  any  conversation  with  him  in  Rose- 
burg  in  1911  referring  to  this  note  in  which  I  said  to 
him  that  I  would  like  to  sell  the  note.  I  know  Mr. 
Mr.  W.  H.  Fisher  of  the  First  Trust  Bank  of  Rose- 
burg.  I  knew  him  when  I  met  him.  I  did  not  shortly 
after  I  received  this  note  go  into  his  place  of  business 
at  Roseburg  and  offer  to  sell  it.     I  never  had  any  con- 
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versation  with  Mr.  Fisher  whatever  except  just  to  speak 
to  him  in  passing. 


MRS.  TIM  D.  BARRY, 

A  witness  called  on  behalf  of  the  Government,  testi- 
fied as  follows: 

DIRECT  EXAMINATION  BY  MR.  REAMES. 

I  live  at  Dothan  in  Douglas  County,  Oregon,  about 
fifty  miles  from  Roseburg;  I  know  Mr.  Thomas  R. 
Sheridan  and  have  known  him  for  many  years ;  I  began 
doing  business  with  the  First  National  Bank  of  Rose- 
burg in  July,  1908;  I  had  a  talk  with  Mr.  Sheridan 
about  loaning  my  money  for  me;  it  was  about  July  14th 
I  went  into  the  bank  to  see  Mr.  Sheridan  and  I  deposited 
some  money  that  day,  and  I  spoke  to  Mr.  Sheridan  about 
loaning  my  money  and  he  was  to  give  me  seven  per  cent 
interest;  I  think  there  was  something  over  $2000;  I 
asked  him  to  lend  it  and  I  suppose  he  loaned  it,  I  don't 
know. 

BY  MR.  RP^AMES:  This  is  offered  for  the  pur- 
pose of  proving  an  intent  to  defraud. 

The  Government  offered  and  there  was  received  in 
evidence  a  memorandum  check  of  date  June  28,  1909, 
against  the  account  of  Mrs.  Tim  I).  Harry  at  the  First 
National  Bank  of  Roseburg,  Oregon,  in  the  sum  of  one 
thousand  dollars;  tlie  defendant  adniittinij:  that  tlic  same 
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is  in  the  handwriting  of  the  defendant.    It  was  marked 
Government's  Exhibit  No.  56. 

The  Government  offered  and  there  was  received  in 
evidence  a  memorandum  check  of  date  August  29,  1908, 
the  defendant  admitting  that  it  was  in  the  handwriting 
of  the  defendant  and  the  same  was  received  and  marked 
as  Government's  Exhibit  57. 

The  Government  offered  and  there  was  received  in 
evidence  a  promissory  note  of  date  December  15,  1909, 
the  defendant  admitting  that  the  document  was  in  the 
handwriting  of  the  defendant,  and  signed  by  him.  It 
was  marked  Government's  Exhibit  58. 

Witness  continuing:  In  regard  to  Government's 
Exhibit  No.  58  being  a  promissory  note  of  date  De- 
cember 15,  1909,  signed  T.  R.  Sheridan,  due  one  5^ear 
after  date,  in  my  favor,  I  have  now  examined  it,  and  I 
never  saw  the  note  before.  In  regard  to  the  two  memo- 
randum checks.  Government's  Exhibit  No.  56,  and  Gov- 
ernment's Exhibit  No.  57,  the  first  for  one  thousand 
dollars,  and  the  other  for  two  thousand  dollars,  these 
were  sent  to  me  through  the  bank  in  my  bank  book.  I 
think  that  is  the  way  they  came;  I  would  often  speak 
to  Mr.  Sheridan  about  the  loans  but  I  just  can't  re- 
member the  conversation ;  I  always  looked  to  Mr.  Sher- 
idan for  my  money, — I  looked  to  him  as  the  president; 
I  always  looked  to  him  for  the  money. 

It  was  admitted  that  the  money  represented  by  these 
two  memorandum  checks,  Government's  Exhibit  No. 
5Q,  and  Government's  Exhibit  No.    57,    that    by    the 
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means  of  these  that  amount  of  money  came  out  of  her 
account  on  that  date. 

It  was  admitted  that  a  memorandum  check  of  date 
March  18,  1910  for  $500  against  the  account  of  Mrs. 
Barry  is  entirely  in  the  handwriting  of  the  defendant 
and  the  same  was  received  and  marked  as  Government's 
Exhibit  No.  59. 

It  was  admitted  that  on  March  18,  1910,  five  hun- 
dred dollars  came  from  her  account  and  went  to  the 
account  of  A.  M.  Kelsay. 

It  was  admitted  that  the  promissory  note  of  date 
March  18,  1910,  for  five  hundred  dollars  is  entirely  in 
the  handwriting  of  the  defendant,  and  that  the  defend- 
ant signed  thereto  the  name  of  A.  M.  Kelsay,  by  T. 

The  Government  offered  the  note  in  evidence  and 
it  was  received  and  marked  as  Government's  Exhibit 
No.  60. 

It  was  admitted  that  a  memorandum  check  signed 
"Mrs.  T.  D.  Barry"  signed  "Charge  Mrs.  T.  D.  Barry," 
"Loaned,"  is  entirely  in  the  handwriting  of  the  defend- 
ant and  the  same  was  offered  by  the  Government  and 
received  in  evidence  and  marked  as  Government's  Ex- 
hibit No.  61. 

It  was  admitted  that  the  promissory  note  of  T.  R. 
Sheridan  of  date  November  28,  1910,  was  entirely  in  the 
handwriting  of  the  defendant,  and  the  same  was  offered 
by  the  Government  and  received  in  evidence  and  marked 
as  Government's  Exhibit  No.  62. 

Witness  continuinu':    I  saw  the  nieinorandum  checks 
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as  the  bank  book  was  returned  to  me,  but  I  don't  know 
as  I  ever  saw  the  notes ;  I  have  now  examined  the  note, 
Government's  Exhibit  No.  58,  and  I  don't  hardly  think 
I  ever  saw  that ;  I  don't  think  so.  No  part  of  these  notes 
have  ever  been  paid;  Mr.  Sheridan  never  did  tell  me  to 
whom  he  had  loaned  the  money.  In  regard  to  the  release 
from  the  Bank  Examiner  of  date  June  20,  1911,  I  re- 
ceived this  at  my  home,  so  I  brought  the  letter  down 
to  Mr.  Sheridan  for  I  knew  I  had  the  five  thousand 
dollars  in  the  bank,  and  in  that  way  I  brought  the  letter 
to  Mr.  Sheridan  and  asked  him  about  it,  and  he  said  it 
was  a  matter  of  form  and  I  signed  it ;  I  knew  there  was 
five  thousand  dollars  that  was  there  in  the  bank. 

CROSS  EXAMINATION  BY  MR.  FULTON. 

Witness  continuing:  I  was  drawing  interest  from 
the  money  and  assumed  that  Mr.  Sheridan  had  loaned  it 
according  to  the  agreement;  he  had  never  sent  any  of 
the  notes  to  me  when  he  had  made  other  loans  for  me; 
I  suppose  a  person  is  careless  in  doing  those  things,  but 
I  think  that  is  really  the  way  I  did. 

J.  D.  COOLEY, 

A  witness  called  on  behalf  of  the  Government  testi- 
fied as  follows: 

DIRECT  EXAMINATION  BY  MR.  REAMES. 

I  live  at  Agnes  in  Curry  County,  Oregon,  and  have 
lived  there  for  fifteen  years.     I  made  a  trip  to  Alaska 
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in  the  fall  of  1907  and  returned  in  the  fall  of  1009.  I 
have  been  a  depositor  of  the  First  National  Bank  of 
Roseburg  since  1905.  I  think  I  first  wrote  to  Mr. 
Sheridan  about  loaning  my  money;  I  wrote  him  from 
Alaska  in  June,  1909;  I  did  not  have  any  talk  with  Mr. 
Sheridan  about  loaning  my  money  before  I  went  to 
Alaska. 

The  Government  offered  and  there  was  received  in 
evidence  a  letter  dated  at  Fort  Liscum,  Alaska,  June 
4,  1909,  addressed  to  Mr.  T.  R.  Sheridan,  and  signed 
J.  D.  Cooley,  and  the  letter  was  received  and  marked 
as  Government's  Exhibit  No.  63. 

It  was  admitted  that  a  promissory  note  of  date 
January  2,  1909,  and  one  of  date  January  2,  1908,  are 
both  in  the  handwriting  of  Mr.  Sheridan.  The  Govern- 
ment offered  both  of  these  in  evidence  and  they  were 
received  and  marked.  The  note  of  January  2,  1908, 
was  marked  Government's  Exhibit  No.  64,  and  the  note 
of  January  2,  1909,  was  marked  Government's  Exhibit 
No.  65. 

Witness  continuing:  I  first  saw  these  notes  in  the 
office  of  the  United  States  Attorney,  and  ])rior  to  that 
time  I  had  never  seen  them.  I  received  a  statement  from 
the  National  Bank  Examiner  which  is  the  letter  of  date 
June  20,  1911.  I  signed  the  release  at  the  bottom.  I 
read  it  before  T  signed  it.  I  presume  I  read  the  entire 
letter,  although  there  is  a  portion  of  it  that  I  don't  re- 
member, but  I  presume  T  did.  I  think  I  did.  I  was  at 
my  home   when    I    signed   it   and    I    returned   it  to   the 
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National  Bank  Examiner.  I  gave  him  no  authority  at  all 
except  the  authority  I  gave  him  by  letter. 

CROSS  EXAMINATION  BY  MR.  FULTON. 

Witness  continuing:  I  gave  Mr.  Sheridan  permis- 
sion to  use  the  money  so  if  he  did  use  it  he  did  it  with 
my  authority. 

REDIRECT  EXAMINATION  BY  MR. 
REAMES. 

Witness  continuing :  The  amount  was  not  stipulated 
that  I  gave  him  authority  to  draw  out.  I  never  gave 
him  any  direct  authorit}^  although  it  might  have  been 
implied.  I  had  a  talk  with  Mr.  Sheridan  about  this 
matter  about  the  money  in  Roseburg  and  I  came  back 
and  I  told  him  I  was  thinking  of  going  into  some  busi- 
ness here  in  Portland, — ^how  was  it  going  to  be  about 
my  drawing?  He  told  me  to  go  ahead  and  draw  my 
checks  just  as  I  had  always  done  and  they  would  be 
honored;  there  was  nothing  said  as  to  whether  the 
money  was  there  or  not,  or  who  had  the  money. 

The  defendant  offered  in  evidence  the  bank  book 
identified  as  the  bank  book  of  Marks  Brothers.  It  was 
received  and  marked  as  Defendant's  Exhibit  No.  12. 
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GEORGE  P.  McNAMEE 

A  witness  called  on  behalf  of  the  Government,  testi- 
fied as  follows; 

DIRECT  EXAMINATION  BY  MR.  REAMES. 

I  live  in  Portland,  and  have  been  bridge  foreman  on 
a  bridge  gang  for  the  O.  R.  &  N.  Railroad  Company. 
I  formerly  lived  in  Douglas  County  and  lived  there  in 
1906,  but  I  was  there  about  fourteen  or  fifteen  years 
and  was  a  depositor  of  the  First  National  Bank  of  Rose- 
burg  in  January,  1895,  but  that  account  was  all  checked 
out;  I  checked  my  account  out  there  a  couple  of  times; 
I  had  a  deposit  in  the  bank  in  1908  or  1909;  I  never 
talked  with  Mr.  Sheridan  about  loaning  my  money  but 
we  had  some  correspondence  about  it. 

The  Government  offered  and  there  was  received  in 
evidence  a  letter  of  date  July  23,  1909,  written  to  the 
witness  by  the  defendant,  the  defendant  admitting  that 
the  letter  is  in  the  handwriting  of  the  defendant.  It  was 
received  and  marked  as  Government's  Exhibit  No.  66. 

Witness  continuing:  The  letter  of  date  February 
3,  1911,  from  Biggs,  Oregon,  I  wrote  that  letter  to  ^Ir. 
Sheridan  and  sent  it  to  him. 

The  Government  offered  and  there  was  received  in 
evidence  the  letter  identified  by  the  witness,  of  date 
February  3,  1911,  and  it  was  received  and  marked  as 
Government's  Exhibit  No.  67. 
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The  Government  offered  and  there  was  received  in 
evidence  a  letter  of  date  February  8,  1911,  admitted  by 
the  defendant  to  be  in  his  handwriting,  and  it  was  re- 
ceived and  marked  as  Government's  Exhibit  No.  68. 

The  Government  offered  and  there  was  received  in 
evidence  a  memorandum  check  of  date  February  9, 
1911,  for  the  sum  of  $2956.60,  and  a  promissory  note, 
the  defendant  admitting  that  the  memorandum  check 
and  the  promissory  note  are  entirely  in  the  handwriting 
of  the  defendant.  The  memorandum  check  was  marked 
Government's  Exhibit  No.  69,  and  the  note  70. 

Witness  continuing:  In  regard  to  the  promissory 
note.  Government's  Exhibit  No.  70,  the  first  time  I  ever 
saw  it  was  when  you  showed  it  to  me  just  now. 

It  was  stipulated  and  conceded  that  the  United 
States  Attorney  through  his  agents  received  these  notes 
from  the  bank ;  that  these  notes  were  in  a  pigeon  hole  in 
the  bank  and  that  the  Government  officers  took  them 
from  this  pigeon  hole;  that  they  were  enclosed  in  an 
envelope  with  the  party's  name  on  the  envelope;  that 
the  pigeon  hole  would  be  lettered  with  the  initial  of  the 
name  of  the  depositor;  for  instance,  Adams  would  be 
under  "A,"  and  Brown  would  be  under  "B,"  and  the 
envelope  containing  his  particular  note  would  have  his 
name  on  it. 

Witness  continuing:  The  memorandum  check  of 
date  February  9,  1911,  being  Government's  Exhibit 
No.  69,  this  is  the  first  time,  right  now,  that  I  ever  sav/  it. 
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It  was  admitted  that  by  means  of  this  memorandum 
check  of  February  9,  1911,  that  $2956.60  of  the  de- 
positor's money  was  taken  from  the  account  of  the  de- 
positor. 

It  was  admitted  that  the  letter  of  date  June  18,  1912, 
is  entirely  in  the  handwriting  of  the  defendant;  it  was 
offered  by  the  Government  and  received  in  evidence 
and  marked  as  Government's  Exhibit  No.  71. 

Witness  continuing:  I  received  this  letter  from  Mr. 
Sheridan ;  it  was  about  a  year  ago  I  think  it  was,  when 
I  was  summoned  before  the  Grand  Juiy,  that  I  first 
found  out  that  I  had  Thomas  R.  Sheridan's  note  for  my 
money;  that  was  in  February,  1914;  I  received  a  letter 
from  Mr.  Goodheart  the  Bank  Examiner;  I  knowed  my 
money  had  been  withdrawn  from  the  bank,  but  not  prior 
to  the  time  I  got  the  letter  from  Mr.  Goodheart ;  before 
I  got  that  letter  from  Mr.  Goodheart  I  did  not  know 
that  my  money  had  been  loaned;  no  part  of  the  money 
has  ever  been  repaid. 

CROSS  EXAMINATION  BY  MR.  FULTON. 

Witness  continuing:  I  got  a  letter  from  Mr.  Good- 
heart  which  is  the  one  you  showed  to  me,  and  I  signed 
the  release  at  the  bottom. 

The  defendant  offered  and  there  was  received  in 
evidence  the  letter  of  jNIr.  Goodheart  with  the  attachec] 
release  and  the  same  was  received  and  marked  as  De- 
fendant's Exhibit  No.  13. 
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Witness  continuing:  The  letter  I  received  from 
Mr.  Goodheart  had  a  statement  of  what  had  been  loaned; 
the  same  amount  was  set  out  as  represented  by  the 
notes;  it  stated  that  the  amount  has  been  withdrawn 
and  to  whom  it  had  been  loaned,  and  this  certificate  was 
down  below  and  I  signed  it. 

REDIRECT  EXAMINATION  BY  MR. 
REAMES. 

Witness  continuing:  I  never  had  any  conversation 
with  Mr.  Sheridan  about  loaning  my  money  and  all  of 
the  authority  that  had  been  given  had  been  given  by 
writing  and  in  that  one  letter. 

E.  P.  PREBLE, 

A  witness  called  on  behalf  of  the  Government,  testi- 
fied as  follow^s: 

DIRECT  EXAMINATION  BY  MR.  REAMES. 

I  live  at  Roseburg  and  have  lived  there  for  27  or  28 
years;  I  am  a  farmer;  I  have  known  Mr.  Sheridan  for 
27  years  and  was  one  of  the  depositors  of  the  First 
National  Bank  of  Roseburg.  I  had  a  talk  with  Mr. 
Sheridan  about  loaning  money;  he  spoke  to  me  one  day 
about  why  I  did  not  loan  it.  I  told  him  I  would  like 
to  use  it ;  he  told  me  he  could  loan  it  on  short  loans,  that 
I  could  get  it  most  any  time.  I  told  him  that  I  would 
not  do  anything  until  I  went  home  and  talked  with  my 
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wife,  and  I  would  let  him  know  when  I  came  over 
again;  probably  a  couple  of  weeks  I  came  in  again  and 
he  handed  me  a  note,  a  promissory  note. 

BY  MR.  REAMES:  This  is  offered  for  the  pur- 
pose of  proving  intent. 

The  Government  offered  and  there  was  received  in 
evidence  a  memorandum  check  of  date  February  21, 
1910,  for  $3000.  It  was  received  and  marked  as  Govern- 
ment's Exhibit  No.  72. 

The  promissory  note  of  date  Februaiy  8,  1910,  due 
three  months  after  date,  signed  by  John  Servia  and  T. 
R.  Sheridan,  written  in  favor  of  E.  P.  and  Emily  Preble 
for  $3000,  was  admitted  to  be,  with  the  exception  of  the 
printed  matter,  entirely  in  the  handwriting  of  the  de- 
fendant, and  that  the  defendant  wrote  the  name  of 
John  Servia  as  well  as  his  own  upon  the  note. 

The  Government  offered  the  note  in  evidence  and  it 
was  received  and  marked  as  Government's  Exhibit 
No.  73. 

Witness  continuing:  The  note  must  have  been 
drawed  up  about  the  time  I  had  the  talk  with  Mr. 
Sheridan;  he  gave  me  a  note  at  that  time;  he  said  he 
had  let  the  money  out  and  he  had  ().  K.\l  it  to  make  it 
good  to  me.  I  asked  him  one  day  who  Jolin  Servia  was, 
and  he  said  he  was  a  friend  of  his ;  that  is  about  all  that 
was  said  that  day;  I  asked  him  again  where  he  was  and 
the  last  he  heard  of  him  was  in  Montreal,  I  believe.  I 
never  saw  the  man  that  I  know  of.     The  memorandum 
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check  that  has  been  introduced  in  evidence  I  signed  my- 
self.   I  think  I  have  told  all  of  the  conversation. 

CROSS  EXAMINATION  BY  MR.  FULTON. 

Witness  continuing:  At  the  time  I  drew  this  check 
for  $3000  I  delivered  it  to  Mr.  Sheridan,— that  is,  he 
drew  the  draft  himself  and  I  signed  it  and  he  gave  me 
this  note  and  I  took  it  away,  and  that  is  all  there  is 
to  it. 

BY  THE  COURT:  Unless  the  defendant  ab- 
stracted this  amount  from  the  bank  I  will  sustain  the 
objection.     It  is  utterly  immaterial. 

The  defendant  offered  and  there  was  received  in 
evidence  the  letter  and  release  from  the  Bank  Examiner 
to  the  witness  Mrs.  Barry  and  the  same  was  marked  as 
Defendant's  Exhibit  No.  14. 


JOSEPH  MOSTHAF, 

A  witness  called  on  behalf  of  the  Government,  testi- 
fied as  follows: 

DIRECT  EXAMINATION  BY  MR.  REAMES. 

I  live  at  Riddle;  am  a  farmer,  and  was  one  of  the 
depositors  of  the  First  National  Bank  of  Roseburg;  I 
had  a  conversation  with  Mr.  Thomas  R.  Sheridan  rela- 
tive to  the  loaning  of  some  of  my  money ;  I  was  in  Rose- 
burg and  went  to  the  bank,  I  should  say  about  in  Jan- 
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uary,  1908,  and  I  had  something  over  $3000  in  the 
bank,  exactly  how  much  I  don't  know ;  it  was  something 
over  $3000,  and  I  spoke  to  Mr.  Sheridan  to  put  it  out 
on  good  security  if  he  got  a  chance,  and  he  said  he  would. 
About  two  or  three  weeks,  I  should  say  about  the  20th 
of  February  or  thereabouts,  he  wrote  me  I  had  some 
school  bonds, — Roseburg  school  bonds  for  $3000;  I 
think  I  went  dow^n  and  told  him  to  keep  them  there  and 
when  they  came  in  it  was  bonds  came  in  at  different 
times,  two,  three,  and  five  years,  I  think  it  was.  Well 
we  had  different  business  and  in  1911  one  of  them 
bonds  came  due.  I  was  down  about  January  or  there- 
abouts and  I  went  in  to  Mr.  Sheridan  and  I  told  him 
when  the  bonds  came  due, — a  bond  of  $800,  to  loan  it 
out  again  for  good  security,  the  same  as  these  school 
bonds,  and  he  said  he  would. 

It  was  admitted  that  a  memorandum  check  of  date 
February  24,  1911,  and  a  promissory  note  are  entirely 
in  the  handwriting  of  the  defendant,  and  the  Govern- 
ment offered  the  memorandum  check  in  evidence  and  it 
was  received  and  marked  as  Government's  Exhibit 
No.  74. 

It  was  admitted  that  by  this  memorandum  check, 
$800  on  this  date  was  taken  from  the  account  of  IVIr. 
Mosthaf. 

The  promissory  note  of  date  February  22,  1911, 
signed  ])y  the  defendant  Sheridan  in  the  note  of  $800, 
payable  to  the  order  of  Joseph  ^Fosthaf  were  received 
and  marked  as  Government's  Kxhibit  75. 
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Witness  continuing :  In  regard  to  the  check  of  date 
February  24,  1911,  I  got  it  very  shortly  after  the  25th. 
— ^^I  think  it  came.  It  might  come  in  the  bank  account, — 
what  I  mean  with  the  bank  book.  I  did  not  go  to  see 
anybody  about  it;  I  might  have  wrote  Mr.  Sheridan  in 
regards  to  it, — I  would  not  say  I  did.  I  have  got  no 
letter  any  more  and  I  don't  know,  but  anyhow  I  got 
a  letter  from  Mr.  Sheridan  in  which  he  informed  me 
that  he  put  my  money  out  on  good  security;  I  mislaid 
or  lost  the  letter;  I  do  not  know  where  the  letter  is 
now, — I  looked  for  it  and  I  cannot  find  it.  I  have  mis- 
laid it  I  guess.  I  did  not  go  down  and  talk  to  Mr. 
Sheridan  about  it.  In  1911,  I  spoke  to  Mr.  Sheridan 
again, — that  is  before  the  school  bond  became  due.  Later 
I  had  another  conversation  with  Mr.  Sheridan.  I  got 
a  letter  from  the  Bank  Examiner  Mr.  Goodheart,  I 
guess  is  his  name;  he  wrote  me  a  letter, — I  don't  know 
the  exact  words;  I  read  the  letter  and  of  course  I  could 
not  say  now,  the  letter  seems  kind  of  funny ;  I  could  not 
understand  it,  so  I  went  do^^n  in  the  bank, — in  the 
Douglas  National  Bank,  and  saw  Mr.  Sheridan  about 
it,  and  showed  it  to  him,  what  the  letter  meant,  and  he 
told  me  it  is  merely  a  matter  of  form  and  to  sign  it, 
which  I  did.  He  talked  a  little  over  affairs  and  so  the 
way  I  stated  before,  and  afterwards  I  asked  him  in  re- 
gard to  the  mone3",  the  $800,  and  he  said  he  let  it  out  on 
good  security,  and  if  I  would  take  his  personal  note, 
which  I  did;  he  gave  me  his  personal  note  then;  this 
was  after  the  date  of  the  Bank  Examiner's  letter  that 
he  gave  me  the  note;  he  told  me  to  come  back;  I  was 


vs.  Thomas  R.  Sheridan  177 

(Testimony  of  Joseph  Mosthaf.) 

coming  after  the  train;  the  train  comes  at  1  o'clock  I 
think  and  he  told  me  to  come  to  the  bank,  and  I  went  out 
of  the  bank  and  around  town  and  attended  to  some 
business,  and  he  told  me  to  come  back  at  4  o'clock  and 
he  delivered  the  note;  the  note  is  Government's  Exhibit 
No.  75,  dated  February  22,  1911.  This  was  the  first 
time  that  I  knew  that  I  had  Mr.  Sheridan's  note  for 
my  money.  I  really  did  not  understand.  I  had  one 
conversation  with  him  about  the  school  bonds  and  other 
conversations,  but  not  pertaining  to  this  matter;  but 
before  I  received  the  Bank  Examiner's  letter  I  did  not 
have  any  other  conversation  with  him  about  loaning  my 
money  to  my  recollection.  The  release  of  date  June  20, 
1911,  is  the  one  that  I  signed;  no  part  of  the  note  of 
$800  has  ever  been  paid. 

The  release  signed  by  Joseph  Mosthaf  was  intro- 
duced by  the  defendant  in  evidence  and  was  received 
and  marked  as  Defendant's  Exhibit  No.  15. 

CROSS  EXAMINATION  BY  MR.  FULTON. 

Witness  continuing:  I  had  some  money  in  the  bank 
in  1908  and  I  told  him  to  loan  it  out  for  me,  and  he 
said  he  had  some  school  bonds;  later  on  he  informed 
me  he  had  them  school  bonds;  the  school  bonds  were  all 
right  and  I  did  have  them  and  got  interest  on  them,  aiul 
they  ran  along  until  the  school  bond  of  $800  became 
due,  and  then  I  told  him  to  loan  the  monev  out  aijain, 
but  to  loan  it  on  good  security;  I  accepted  the  note  when 
he  gave  it  to  me  when  I  came  down  with  the  letter  from 
the  National  Bank  Examiner. 
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The  defendant  offered  and  there  was  received  in 
evidence  a  letter  of  date  March  4,  1912,  marked  de- 
fendant's Exhibit  No.  16. 

A  letter  of  date  October  5,  1915,  marked  Defend- 
ant's Exhibit  No.  17. 

A  letter  of  date  November  11,  1912,  marked  De- 
fendant's Exhibit  No.  18. 

The  witness  admitted  the  authorship  of  the  letters. 


A.  WILLIAM  WENDE, 

A  witness  called  on  behalf  of  the  Government,  testi- 
fied as  follows: 

DIRECT  EXAMINATION  BY  MR.  REAMES. 

I  live  in  Roseburg;  am  63  years  of  age,  and  have 
lived  there  19  years,  and  am  a  farmer  by  occupation;  I 
have  known  Mr.  Sheridan  ever  since  I  have  been  there, 
and  during  all  of  this  time  have  been  a  depositor  in  the 
First  National  Bank  of  Roseburg.  I  had  a  talk  with 
Mr.  Sheridan  about  ten  years  ago ;  I  asked  him  that  my 
money  stood  there,  and  I  would  like  if  he  wants  to  see 
that  I  could  get  some  interest  in  some  way,  and  he  said 
yes,  he  could  fix  that  all  right,  but  I  asked  him  right 
away  if  the  bank  would  be  responsible  and  he  said  yes, 
to  me.  And  on  that  account  I  loaned  it  out  and  I  got 
my  papers  there  in  little  checks  of  $25,  $50  and  so  on, 
little  loanings,  and  he  explained  it  to  me  and  I  was 
satisfied  because  the  bank's  stamp  is  always  on  it.    And 
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later  on  as  Mr.  Goodheart  spoke  with  me,  he  went  out 
on  my  place,  Mr.  Goodheart,  and  he  told  me  if  I  allowed 
Mr.  Sheridan  to  loan  my  mone}^  out,  and  I  said  yes,  I 
did.  That  is  what  I  did  and  I  told  him  the  circumstances 
too,  and  Mr.  Goodheart  he  told  me  he  wanted  to  write 
a  letter  to  me,  and  so  I  got  that  letter,  and  I  went  to 
Mr.  Sheridan  about  that  letter  before  I  signed  it.  Mr. 
Sheridan  was  in  the  bank  at  the  time, — the  Douglas 
Bank,  or  anyhow  he  was  an  officer,  and  I  seen  him,  he 
was  sitting  there,  and  then  I  told  him  what  I  should  do 
in  that  case,  and  he  said,  "did  you  sign  that  already?" 
"No,"  said  I,  "I  haven't  signed  it  yet."  "Well,  you 
could  sign  that,  that  is  just  the  same,  I  sell  pretty  soon 
some  timber  claim  and  then  I  pay  the  money  back," 
and  that  is  all  right  and  I  sign  it  in  the  presence  of  Mr. 
Sheridan  in  the  bank  in  Douglas  Bank,  and  he  took  the 
letter  as  it  was  and  fold  it  up  and  put  in  the  envelope 
and  put  in  his  pocket.  He  said  he  want  to  put  it  in  the 
letter  box  and  I  trust  Mr.  Sheridan  he  will  do  all  what 
is  best  or  honest,  so  I  liave  no  idea  which  the  way  it  came 
out. 

The  memorandum  check  of  date  April  17,  1009,  and 
the  promissory  note  of  the  same  date  were  both  admitted 
to  be  in  the  handwriting  of  the  defendant,  with  the  ex- 
ception of  the  printed  matter,  and  tliat  by  the  memo- 
randum check  of  date  February  17,  1009,  $1010  of  the 
depositor's  money  was  taken  out  of  his  account. 

The  Government  offered  the  memorandum  check 
and  the  note  in  e\'idcnce  and  thcv  were  received, — the 
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memorandum  check  was  marked  Government's  Exhibit 
No.  76,  and  the  note  was  marked  Government's  Exhibit 

No.  77. 

Witness  continuing:  No  part  of  the  note  has  ever 
been  paid.  In  regard  to  Government's  Exhibit  No.  76, 
the  memorandum  check  I  never  seen  that  at  all  except 
when  Mr.  Coshow  gave  me  the  whole  bunch,  and  this 
note  was  there,  that  I  examined  because  I  didn't  know 
anything  about  it,  so  I  trust  it  would  be  all  right,  but 
I  have  never  seen  this.  Mr.  Coshow  is  the  lawyer  who 
gave  it  to  me,  that  is  the  first  time  I  ever  saw  it. 

It  was  admitted  that  Coshow  is  the  attorney  for  the 
trustee  of  the  bank. 

Witness  continuing:  Mr.  Coshow  gave  me  that 
memorandum  check  after  the  Bank  Examiner  had  left. 
I  got  the  whole  bunch  at  one  time.  I  did  not  have  my 
bank  book.  I  asked  many  years  for  it, — I  never  could 
get  my  bank  book  back;  asked  everywhere,  Mr.  San- 
ford  and  Douglas  National  Bank,  and  Mr.  Joe  Sheridan 
and  I  asked  him  if  he  looked  in  the  vault  of  Douglas 
Bank  and  he  said  "That  might  be  possibly  in  my 
brother's  desk."  Mr.  Joe  Sheridan  he  looked  for  that 
bank  book  and  I  demanded  it  many  times.  This  release 
you  showed  me  is  a  photographic  copy  of  the  one  I 
signed  at  the  request  of  Mr.  Sheridan.  I  can  read  Eng- 
lish but  there  are  some  words  I  can't  quite  get  to  it. 


vs.  Thomas  R.  Sheridan  181 

(Testimony  of  A.  William  Wende.) 

CROSS  EXAMINATION  BY  MR.  FULTON. 

The  Goodheart  letter  and  release  was  offered  by 
the  defendant  and  received  and  marked  as  Govern- 
ment's Exhibit  No.  19. 

Witness  continuing:  The  note  and  memorandum 
check  bear  date  in  February,  1909;  before  we  had  a 
little  accounting  in  the  back  part  of  the  First  National 
Bank,  and  he  showed  me  all  the  little  amounts  that 
were  repaid  in  the  bank  account  with  the  bank  stamp 
on,  and  these  what  I  got  later  from  Coshow  I  never 
seen  before,  and  never  know  anything  there  was  such 
a  thing  there.  I  had  just  one  talk  with  Mr.  Sheridan 
about  loaning ;  I  know  nothing  from  notes ;  that  was  all 
them  little  notes,  twenty-five  dollars  and  so  on  from 
other  people,  nothing  from  him,  I  know  nothing,  he 
never  told  me.  I  told  him  he  could  loan  the  money; 
that  is  I  asked  him  if  there  wasn't  some  way  you  could 
loan  your  money  so  as  to  get  some  interest  on  it  with 
the  request  that  the  bank  should  be  responsible;  and 
he  said  yes,  that  could  be  arranged,  and  on  that  authority 
I  expected  him  to  make  the  loan,  and  that  is  the  only 
talk  I  ever  had  with  him.  I  know  nothing  about  any 
payment  being  made  on  the  note.  I  did  receive  one 
j)ayment  of  five  hundred  dollars  on  the  note  after  the 
consolidation  of  the  bank.  Mr.  Sheridan  he  was  in  Cali- 
fornia and  I  told  Joe  Sheridan  I  needed  the  money 
and  Mr.  Sheridan  sent  me  it  and  I  got  the  benefit  of  it. 
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REDIRECT  EXAMINATION  BY  MR. 
REAMES. 

Witness  continuing:  I  did  not  see  the  note — that 
was  all  translated  through  Mr.  Sheridan  at  the  time 
of  the  payment;  I  only  got  $500;  it  might  have  been  a 
payment  on  another  note  of  T.  R.  Sheridan  in  my 
favor  of  date  May  6,  1907. 


A.  M.  KELSAY 

A  witness  called  on  behalf  of  the  Government,  tes- 
tified as  follows: 

DIRECT  EXAMINATION  BY  MR.  REAMES. 

I  live  in  El  Centro,  California;  I  formerly  lived  in 
the  State  of  Oregon  in  Harney  County  during  the  years 
1909,  1910,  and  1911;  during  this  time  I  was  in  the 
sheep  business,  connected  with  Mr.  T.  R.  Sheridan,  and 
he  was  financing  me;  I  considered  that  we  were  inter- 
ested in  the  sheep  business  together.  I  never  authorized 
or  told  Mr.  Sheridan  to  sign  my  name  to  any  notes; 
I  never  had  any  conversation  with  Mr.  Sheridan  relative 
to  any  notes ;  I  do  not  know  how  many  notes,  if  any,  he 
signed  for  me,  or  their  amounts,  and  I  never  paid  any 
note  that  he  signed  for  me.  In  regard  to  Government's 
Exhibit  number  47,  a  demand  note  dated  August  10, 
1909,  signed  A.  M.  Kelsay,  T.,  $300;  demand  note  of 
January  25,  1910,  A.  M.  Kelsay,  T.,  for  $540.32,  Gov- 
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ernment's  Exhibit  40;  Government's  Exhibit  38,  a  note 
signed  A.  M.  Kelsay  by  T.,  demand,  $745;  May  10, 
1910,  A.  M.  Kelsay  per  T.  R.  S.,  $700,  Government's 
Exhibit  27;  Government's  Exhibit  29,  note  signed  A. 
M.  Kelsay,  dated  October  6,  1909,  $1,000;  Govern- 
ment's Exhibit  No.  60,  note  signed  A.  M.  Kelsay  by  T., 
dated  March  18,  1910,  favor  Mrs.  Tim  Barry,  $500; 
Government's  Exhibit  54,  note  for  $3,000,  payable  to 
Mrs.  W.  T.  DeWar,  signed  A.  M.  Kelsay  per  T.  R.  S., 
dated  November  26,  1909;  I  have  examined  these.  I 
first  saw  some  of  these  notes  when  I  was  before  the 
grand  jury — I  don't  remember  which  ones,  and  the 
others  I  never  saw  them  until  now.  It  was  understood 
between  Mr.  Sheridan  and  myself  that  he  could  use  my 
name  in  any  way  that  he  wanted  to ;  that  he  could  sign 
any  kind  of  a  paper,  use  my  name  in  any  way  he  saw 
fit,  but  there  were  no  particular  papers  or  notes  men- 
tioned, only  in  a  general  way,  if  it  became  necessaiy 
to  sign  my  name,  he  had  a  right  to  do  that;  I  presume 
he  had  authority  to  borrow  money  for  me;  I  don't  just 
remember  if  I  ever  told  him  to  borrow  money  for  me; 
we  were  having  quite  a  lot  of  business  together;  I  don't 
know  that  I  ever  told  him  to  borrow  any  money,  but 
it  was  understood  in  a  general  way;  I  knew  in  a  general 
way  that  Mr.  Sheridan  was  borrowing  money  to  finance 
me  and  I  felt  that  he  had  a  right,  a  perfect  right,  to 
use  my  name  in  that  connection,  and  if  it  was  done  1 
did  not  consider  Mr.  Sheridan  was  doing  it  for  his  own. 
I  cannot  tell  you  the  date  of  any  conversation  at  any 
time  or  place  where  I  ever  told  him  to  sign  niv  name 
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to  any  notes  for  borrowing  money  and  I  never  did  pay 
any  of  the  notes. 

CROSS  EXAMINATION  BY  MR.  FULTON. 

Witness  continuing:  It  appears  from  the  books 
that  the  money  that  was  borrowed  on  these  notes  was 
carried  to  my  account  and  that  I  was  given  credit  for 
it  and  that  is  entirely  a  legitimate  transaction  as  far 
as  I  am  concerned;  and  I  recognized,  with  the  under- 
standing I  had,  that  Mr.  Sheridan  had  complete  au- 
thority to  do  that — to  sign  my  name  to  the  notes  and 
carry  the  money  to  my  credit  to  any  instrument  he  saw 
fit.  I  never  questioned  his  authority  in  those  respects; 
I  have  had  large  transactions  with  Mr.  Sheridan  and 
have  owed  him  as  high  as  $40,000  or  more,  and  paid  it; 
he  was  financing  me  in  my  enterprises  and  growing  out 
of  these  large  transactions  I  had  recognized  his  author- 
ity to  do  these  things  for  me;  I  did  not  know  until 
February,  1914,  that  he  had  done  these  things. 

B.  C.  AGEE 

Recalled  as  a  witness,  testified  as  follows: 

DIRECT  EXAMINATION  BY  MR.  REAMES. 

In  regard  to  Government's  Exhibit  number  24,  a 
note  dated  May  1,  1908,  payable  to  M.  S.  Doestler, 
signed  B.  C.  Agee,  per  T.,  for  $469,  a  note  of  June  29, 
1907,  Government's  Exhibit  45,   signed  B.   C.  Agee, 
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per  T.,  I  have  examined  these  two  exhibits  and  the  first 
time  I  ever  saw  them  was  after  the  Douglas  National 
Bank  had  taken  over  the  First  National  Bank;  I  never 
told  Mr.  Sheridan  to  sign  my  name  to  either  one  of 
these  notes;  I  was  a  partner  with  Mr.  Sheridan. 

CROSS  EXAMINATION  BY  MR.  FULTON. 

Witness  continuing:  I  was  in  partnership  with  Mr. 
Sheridan  for  17  years,  during  which  time  he  was  financ- 
ing me,  taking  care  of  my  business,  and  carrying  it  on 
for  me,  and  he  helped  me  in  my  financial  matters;  at 
that  time  I  relied  on  him  almost  entirely  to  be  financed ; 
I  understand  that  it  is  proven  here  that  this  money  went 
into  my  account  and  that  I  was  given  credit  for  this 
money;  I  don't  know  whether  it  was  the  understanding 
or  not;  he  always  handled  the  money  and  we  attended 
to  the  ranch ;  he  handled  the  money ;  I  left  that  all  with 
Mr.  Sheridan. 

RE-DIRECT  EXAMINATION  BY  MR. 
REAMES. 

Witness  continuing:  I  have  never  paid  any  of 
these  notes  and  I  never  paid  any  interest  on  them  either. 
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MRS.  ELIZABETH  BYRON 

A  witness  called  on  behalf  of  the  Government,  tes- 
tified as  follows: 

DIRECT  EXAMINATION  BY  MR.  REAMES. 

I  live  at  Ollala,  sixteen  miles  from  Roseburg;  I  have 
known  Mr.  Sheridan  ever  since  he  was  a  little  boy;  I 
was  a  depositor  in  the  First  National  Bank  of  Rose- 
burg ;  I  had  a  talk  with  Mr.  Sheridan  about  loaning  my 
money  for  me;  my  husband  died  in  January,  1902,  and 
it  was  after  that  that  I  was  in  the  bank  putting  some 
money  in,  and  Mr.  Sheridan  said  to  me,  "You  have  got 
too  much  money,  Mrs.  Byron,  lying  in  the  bank  idle." 
And  I  said,  "What  will  I  do  with  it — if  I  loan  it  I 
lose  it."  And  he  said,  "Leave  it  here  and  we  will  use 
it  and  it  will  make  seven  per  cent  for  you  and  one  for 
the  bank."  I  said,  "All  right."  I  did  not  have  any 
further  talk  or  agreement  with  him  about  loaning  my 
money. 

( The  Government  offered  in  evidence  the  memoran- 
dum check  of  Mrs.  John  Byron  for  $1080.25,  the  de- 
fendant admitting  that  it  was  entirely  in  the  handwrit- 
ing of  the  defendant;  it  was  received  and  marked  as 
Government's  Exhibit  number  78.  It  was  admitted 
that  by  that  transaction  that  amount  of  money  went  out 
of  her  account  and  went  to  the  account  of  Hanan, 
guardian. ) 

Witness  continuing :    I  don't  remember  of  ever  get- 
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ting  a  note  for  any  of  that  money ;  no  part  of  the  money 
has  ever  been  repaid;  I  knew  Mr.  Hanan. 

CROSS  EXAMINATION  BY  MR.  FULTON. 

Witness  continuing :  I  spoke  to  Mr.  Sheridan  about 
loaning  my  money  in  the  bank  in  the  year  1905;  he  said 
that  I  had  too  much  money  in  the  bank  lying  idle;  I 
had  $3,000  and  he  said  they  could  loan  it  out  and  make 
seven  per  cent;  my  husband  had  put  it  nearly  all  there 
and  I  put  a  little  more  there  and  made  it  three  thousand 
dollars;  it  was  to  make  one  per  cent  for  the  bank  and 
seven  per  cent  for  me  by  loaning  it  out.  I  supposed  the 
bank  was  all  right. 

(The  defendant  offered  in  evidence  the  letter  of 
date  August  4,  1912,  which  was  marked  as  defendant's 
exhibit  number  20.  The  letter  of  date  October  30,  1912, 
which  was  marked  defendant's  exhibit  number  21;  the 
letter  of  date  March  23,  1913,  marked  defendant's  ex- 
hibit number  22;  the  letter  of  date  October  23,  1912, 
marked  defendant's  exhibit  number  23;  the  witness  ad- 
mitting the  authorship  of  all  said  letters.) 

S.  A.  SANFORD 

Recalled  on  behalf  of  the  Government,  testified  as 
follows : 

DIRECT  EXAMINATION  RV  MU.  IH^AMES. 

I  have  ah'eady  identified  Government's  Exhibit 
number  5  as  the  minute  book  of  the  First  National  Rank 
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of  Roseburg;  it  contains  a  list  of  the  meetings  held  by 
the  board  of  directors  and  the  stockholders  and  the  busi- 
ness transacted  at  those  meetings.  For  a  period  of  five 
years  I  was  the  cashier  of  the  bank,  starting  in  be- 
tween 1905  and  1906,  and  am  the  present  trustee  of  the 
First  National  Bank  in  liquidation.  For  the  past  two 
or  three  years  O.  P.  Coshow  has  been  acting  as  my  at- 
torney in  that  capacity;  the  minute  books  of  the  cor- 
poration were  accurately  kept  so  as  to  show  the  transac- 
tions occuring  at  the  meetings  of  the  board  of  directors 
and  at  the  meetings  of  the  stockholders. 

Q.  Was  the  matter  of  the  drawing  of  these  memo- 
randum checks  on  the  accounts 

MR.  FULTON :  If  that  is  your  purpose  in  that 
examination  I  will  say  that  we  do  not  contend  that  any 
of  these  matters  were  taken  up  with  the  board  of  di- 
rectors. 

COURT :  I  don't  think  it  is  necessary  anyhow  un- 
der the  statute. 

MR.  FULTON:     I  don't  think  so  either. 

COURT :    But  it  is  conceded  they  were  not. 

MR.  REAMES:  It  is  stipulated  it  is  not  neces- 
sary? 

MR.  FULTON :  No,  the  court  says  it  is  not  neces- 
sary, I  don't  stipulate.  I  don't  say  what  my  position 
is  in  that  matter,  I  mean  what  the  law  is,  but  we  do 
concede  there  is  nothing  in  the  minutes  about  it. 

Q.     Did  the  bank  so  far  as  you  know  ever  give  its 
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consent  to  the  drawing  of  those  memorandum  checks  by 
Mr.  Sheridan? 

A.     No,  sir. 

Q.     And  if  it  had  given 

MR.  FULTON:  Now,  that  is  objected  to,  the 
question  is,  what  has  the  bank. 

COURT :  The  board  of  directors  are  the  managing 
officers  of  the  bank. 

MR.  FULTON:  I  don't  think  they  have  a  right 
to  ask  that  question  in  that  way.  If  it  is  material  that 
is  not  the  way  to  prove  it.  The  board  of  directors,  as 
Your  Honor  says,  is  the  bank  so  far  as  exercising  the 
powers  and  functions  of  the  corporation  are  concerned. 
That  is  all  there  is  of  it. 

MR.  RE  AMES:  T  would  like  to  ask  two  ques- 
tions, if  the  Court  please. 

Q.  Then  did  the  board  of  directors  at  any  time 
while  you  were  cashier  of  the  bank  ever  authorize  those 
transactions? 

MR.  FULTON :  What  the  board  of  directors  did 
is  proven  by  the  minutes.  The  minutes  we  concede  have 
nothing.  I  can't  see  why  counsel  insists  on  this,  but 
what  the  board  of  directors  did  is  proven  by  their  rec- 
ords and  they  didn't  do  any  tiling. 

COTTRT:  I  think  the  records  are  prima  facie  evi- 
dence of  what  they  did  and  if  they  contain  no  evidence 
of  it  the  presumption  w  ill  he  that  they  did  not. 

MR.  FULTON:  Of  course,  we  contend— our  ])o- 
sition  is  that  so  far  as  the  hoard  of  directors  are  eon- 
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cerned  they  could  not  have  given  the  authority  to  make 
a  loan  for  these  parties,  the  parties  alone  would  give 
that  authority.  We  are  claiming  our  authority  anyway 
from  these  parties. 

MR.  REAMES:    I  think  anyway  I  will  stop. 

Q.  Now,  then,  Mr.  Sanford,  you  say  you  are  trus- 
tee of  the  First  National  Bank.  The  bank  is  still  in 
liquidation,  is  it  not? 

A.     Yes,  sir. 

Q.  Now,  Mr.  Sanford,  you  are  acquainted  with 
the  names  of  those  people  who  have  testified  here,  you 
have  been  in  the  court  room  right  along,  haven't  you? 

A.     Most  of  the  time;  yes,  sir. 

Q.     You  know  who  they  are? 

A.     Yes,  sir. 

Q.  When  the  Douglas  National  Bank  took  over 
the  First  National  were  any  of  those  amounts  repre- 
sented by  those  memorandum  checks  that  have  been 
introduced  in  evidence  carried  into  the  accounts  of  the 
Douglas  National? 

MR.  FULTON:  Wait;  don't  answer  that.  It  is 
immaterial  whether  they  were  or  were  not,  Your  Honor; 
that  would  be  something  after  the  fact  over  which  we 
have  no  control,  for  which  we  would  not  be  responsible. 
You  have  shown  the  record,  all  the  facts  of  these  trans- 
actions are  found  in  the  record  and  that  appears;  now 
it  is  for  him — that  is,  our  liability  rests  on  that,  if  we 
don't  get  jutification  out  of  that  we  have  no  jutifica- 
tion — that  is,  I  mean  out  of  that  and  out  of  the  testi- 
mony. 


vs.  Thomas  R.  Sheridan  191 

(Testimony  of  S.  A.  Sanford.) 

COURT:     It  occurs  to  me  that  is  the  situation. 

MR.  REAJVIES :  I  will  say  to  Your  Honor  frank- 
ly I  only  offer  the  proof  as  confirmatory  matter  and 
in  order  to  complete  the  record.  Now,  there  is  evi- 
dence that  the  First  and  Douglas  have  merged  and  I 
believe  it  is  material  to  be  proven,  which  I  can  by  one 
question,  that  none  of  these  amounts  represented  by 
these  memorandum  checks 

MR.  FULTON:     Don't  make  a  statement. 

MR.  REAMES:  I  think  it  would  be  material, 
otherwise  it  might  be  argued  that  these  people's  money 
is  probably  in  the  Douglas  National  Bank. 

COURT:  I  don't  see  how  that  could  be  argued; 
the  money  was  drawn  out;  how  it  could  find  its  way  to 
the  other  bank  I  don't  know  unless  some  stranger  put 
it  in  there.    I  will  sustain  the  objection. 

MR.  FULTON :  Ingenuity  only  of  the  attorney 
for  the  Government  could  conceive  such  an  argument. 

MR.  REAMES:  Will  it  be  admitted  that  it 
wasn't? 

MR.  FULTON:  That  is  not  the  question.  I  say 
it  is  immaterial  and  nothing  for  the  jury  to  consider 
at  all;  nothing  to  go  before  them. 

COURT:     I  will  sustain  the  objection. 
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J.  F.  HOOVER 

A  witness  called  on  behalf  of  the  Government,  tes- 
tified as  follows: 

DIRECT  EXAMINATION  BY  MR.  REAMES. 

I  live  at  Myrtle  Creek  and  am  section  foreman  for 
the  Southern  Pacific  Company;  I  have  lived  there  sev- 
enteen years,  and  was  a  depositor  of  the  First  National 
Bank  of  Roseburg;  I  had  a  talk  with  Mr.  Sheridan 
about  loaning  my  money  out;  I  think  it  was  in  Decem- 
ber, 1908,  I  was  in  the  First  National  Bank,  and  I  told 
Mr.  Sheridan  I  had  about  $2700  in  the  bank  at  that 
time ;  I  told  Mr.  Sheridan  that  I  would  like  to  loan  the 
money  out,  for  him  to  look  out  for  a  good  loan  for  it, 
with  good  security,  and  he  said  he  would,  and  that  was 
all  that  was  said.  I  had  never  had  any  other  talk  with 
him  about  it. 

(The  Government  offered,  and  there  was  received 
in  evidence,  a  memorandum  check  admitted  to  be  entire- 
ly in  the  handwriting  of  the  defendant,  amount  $2500, 
which  was  marked  Government  Exhibit  number  79.) 

Witness  continuing:  I  first  saw  this  memorandum 
check  in  August,  1909,  when  it  was  sent  to  me  with  a 
statement  from  the  bank  with  the  other  vouchers  re- 
turned. No  part  of  it  has  ever  been  paid  and  I  never 
received  any  note  for  it. 

BY  MR.  REAMES:  This  is  for  the  purpose  of 
proving  intent. 
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Witness  continuing:  I  did  not  know  what  R.  S.  S. 
meant,  and  do  not  know  positively  now.  I  went  do>vn 
to  Roseburg  to  see  Mr.  Thomas  R.  Sheridan.  I  went: 
into  the  First  National  Bank  and  asked  Mr.  Sheridan 
how  about  that,  and  he  was  pretty  busy  at  the  time, 
and  he  said:  "That  is  all  right,"  and  I  did  not  have  any 
further  conversation  with  him  at  that  time.  I  seen  Mr. 
Sheridan  once  after  the  banks  were  consolidated  in  the 
Douglas  National  Bank.  I  asked  him  just  a  word  or 
two  about  it,  and  he  gave  me  practically  the  same  an- 
swer; he  said  it  was  all  right. 

CROSS-EXAMINATION    BY    MR.    FULTON. 

Witness  continuing:  I  got  this  memorandum  check 
with  my  statement  from  the  bank  in  August,  1909,  and 
I  did  not  know  who  the  R.  S.  S.  was,  but  I  supposed  it 
was  a  loan  for  me. 

BY  MR.  RE  AMES:     The  Government  will  rest. 


RICHARD  W.  GOODHEART 

A  witness  called  on  behalf  of  the  defendant,  testi- 
fied as  follows: 

DIRECT  EXAMINATION  BY  MR.  FULTON. 

I  reside  in  l^ensacola,  Florida,  and  was  formerly  a 
bank  examiner  of  the  ITnited  States;  I  held  that  pcxsi- 
tion  for  six  vears  aiid  wns  a  bank  examiner  in  the  ^'car 
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1911;  at  that  time  I  made  an  examination  of  the  First 
National  Bank  of  Roseburg  in  the  month  of  June.  As 
to  Mr.  C.  E.  Marks,  an  elderly  German  of  robust  form, 
if  that  is  the  man  that  came  into  the  bank,  and  with 
whom  I  had  a  conversation  regarding  his  deposit,  I  re- 
member him.  I  had  a  conversation  with  him;  he  was 
just  either  going  on  a  trip  to  Europe  or  returning  from 
Europe. 

BY  MR.  FULTON:  Now  state  what  conversa- 
tion there  was  with  him? 

A.     Why,  I  don't  remember  the  words. 

MR.  REAMES:  If  the  Court  please,  as  I  under- 
stand, this  is  an  impeaching  question  and  I  contend  that 
they  would  be  limited  to  that  impeaching  question. 

MR.  FULTON:  No,  Your  Honor,  while  we 
might  be,  we  contend  that  we  are  not,  we  contend  for  the 
purpose  of  showing  an  agency  you  can  prove  the  dec- 
larations and  admissions  of  the  principal  and  this  is  for 
that  purpose  more  than  for  anything  else.  We  asked 
Mr.  Marks  that  question  and  stated  the  place  and  cir- 
cumstances and  I  am  putting  this  on  the  ground  that 
we  have  a  right  to  prove  agency  by  the  declaration  of 
the  principal.  Mr.  Sheridan,  for  instance,  v.  ould  have 
a  right  to  show  what  they  told  him,  unquestionably, 
without  any  regard  to  impeaching  questions.  We  can 
tell  that  they  did  tell  him  by  their  subsequent  declara- 
tions or  admissions.  It  is  nothing  more  or  less  than  the 
ordinary  case  of  an  agency,  did  he  have  authority? 
If  he  had  authority  we  can  determine  that  question 


r^.  Thomas  R.  Sheridan  195 

(Testimony  of  Richard  W.  Goodheart.) 

directly  as  to  what  was  said  by  the  parties  or  by  what 
was  a  declaration  of  the  party  against  his  interest  sub- 
sequently. 

COURT:  That  would  undoubtedly  be  true  as  to 
anything  that  preceded  the  transaction;  whether  it  is 
equally  true  as  to  what  follows  or  not,  I  am  not  prepared 
to  say. 

MR.  FULTON :  I  know  of  no  rule,  I  have  looked 
and  can  find  nothing  to  the  contrary. 

COURT :  But  this  is  substantially  the  impeaching 
question  anyhow,  so  he  can  answer  it. 

MR.  REAMES:  I  would  like  to  make  one  sug- 
gestion to  the  Court  in  line  with  the  Court's  suggestion, 
and  that  is  that  nothing  Mr.  Marks  could  have  said, 
nothing  that  he  could  have  written  at  that  time  would 
have  created  any  agency  which  didn't  exist  before,  noth- 
ing that  he  could  have  done  after  that  transaction.  Any 
statement  that  he  made — this  witness  has  already  been 
on  the  stand,  full  op})ortunity  was  given  to  ask  an  im- 
peaching question,  in  fact  an  impeaching  question  was 
asked  of  him.  Now,  I  think  it  is  clearly  within  the  rule 
that  before  a  witness  can  be  impeached  that  the  time  and 
place  and  persons  present  and  conversation  must  be  re- 
lated to  the  witness. 

COURT:  When  the  witness  himself  admits  the 
question  it  is  not  necessary'  to  call  his  attention  to  the 
time  and  place  of  course. 

MR.  REAMKS:  But  the  conversation  must  be 
called  to  his  attention. 
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MR.  FULTON:  It  was,  as  far  as  Mr.  Marks  is 
concerned. 

COURT:  As  far  as  this  witness  is  concerned  he 
may  answer. 

A.  I  don't  know  what  he  said.  I  don't  know  his 
exact  words,  I  can  only  remember  generally  that  what 
he  said  in  effect,  as  I  would  remember  the  general  ef- 
fect of  any  queries  that  I  was  making,  that  he  had 
authorized  Mr.  Sheridan  to  loan  his  money  for  him.  It 
was  done — when  it  was  withdrawn  from  his  account  it 
was  done  with  his  authority. 

Q.     Did  he  make  that  explanation  to  you? 

A.     That  is  my  remembrance  of  it. 

Q.  Now,  Mr.  Goodheart,  don't  answer — of  course 
this  question,  there  may  be  an  objection  to  it — until  the 
objection  is  heard.  Do  you  know  what  the  general  cus- 
tom is  in  banks  of  the  character  of  this  one  in  question 
in  the  matter  of  the  officers  of  the  bank  making  loans 
for  their  customers  and  evidencing  that  by  a  deposit 
charge  check  such  as  I  hand  you,  being  Government's 
Exhibit  74.     I  hand  you  that  simply  as  a  sample. 

MR.  REAMES:  The  Government  objects,  if  the 
Court  please.  If  every  national  bank  in  the  country 
was  doing  that  that  would  not  make  it  right. 

COURT :  You  meant  with  the  authorty  of  the  de- 
positors or  without. 

MR.  FULTON:  1  mean  to  say  that  that  by  it- 
self is  not  a  circumstance,  that  is  customary.  Now,  there 
are  many  things  that  may  be  taken  as  circumstances  in- 
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dicating  the  wrongfulness  of  the  act,  a  person  unac- 
quainted with  the  customs  might  think  that  that  very 
circumstance  of  itself  was  persuasive  in  favor  of  the 
contentions  of  the  Government,  whereas  one  who  knows 
the  customs  of  the  bank  would  know  that  that  wasn't. 

COURT :  Are  you  limiting  your  questions  to  cases 
where  they  are  authorized  by  the  depositor? 

MR.  FULTON :  I  had  that  in  mind  where  they 
are  authorized. 

A.  It  is  customary  among  the  banks  for  the  offi- 
cers at  times  to  put  in  a  charge  slip  against  the  cus- 
tomer's account  where  they  are  authorized. 

Witness  continuing:  Yery  often  the  customer  says 
when  the  note  is  due,  "Just  charge  that  note  up  to  my 
account,"  or  making  an  investment,  "Just  purchase  such 
and  such  a  mortgage  for  me,  or  securities  and  charge  it 
against  my  account."  And  a  charge  slip,  the  sort  known 
in  banking  as  a  charge  slip  would  be  placed  in  the  ac- 
count.   This  is  a  charge  slip. 

CROSS-EXAMINATION    BY    MR.    REAMES. 

Witness  continuing:  It  is  not  a  customary  way  for 
a  banker  to  borrow  money  for  himself  in  national  banks 
in  this  manner.  The  examination  of  the  bank  was  begun 
at  3:30  P.  M.  on  June  18th;  I  could  not  say  what  day 
I  left  Roseburg,  but  I  generally  put  in  one  or  two  days 
in  which  to  make  my  rej)ort;  the  examination  ended  at 
6  P.  M.,  June  20th,  and   I  ])resume  that  is  the  day  I 
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left  Roseburg.  You-  have  now  shown  me  my  report 
to  the  comptroller  from  Seattle;  it  is  dated  June  24, 
1911,  from  Seattle,  so  I  must  have  finished  my  examina- 
tion of  the  First  National  Bank  at  Roseburg  on  the 
20th  and  must  have  left  Roseburg  at  that  time  in  order 
to  have  gotten  a  report  from  Seattle  on  the  24th.  I 
am  not  sure  when  these  releases  were  sent  out  in  the 
mail;  I  don't  know  whether  I  mailed  them  from  Rose- 
burg or  Seattle;  I  had  a  conversation  with  old  man  C. 
E.  Marks;  I  do  not  remember  that  he  gave  me  a  re- 
lease; I  interviewed  two  of  these  depositors  that  1 
remember  of — I  think  I  interviewed  a  third,  but  I 
would  not  be  sure  of  that ;  I  did  not  interview  any  more ; 
I  put  Mr.  Sheridan  on  oath  at  the  beginning  of  the 
examination  and  secured  from  him  the  information  rela- 
tive to  the  notes.  He  showed  me  a  number  of  memoran- 
dum notes  that  he  had  made  and  stated  that  he  had  bor- 
rowed the  money — a  large  part  of  it  personally,  from 
these  people,  and  that  they  had  authorized  him  to  make 
the  charge  and  use  their  money ;  I  got  that  information 
from  Mr.  Sheridan  but  it  was  given  to  me  after  I  had 
gone  to  the  books  and  picked  out  a  number. 

AUGUST  SCHLORMANN 

A  witness  called  on  behalf  of  the  defendant,  testified 
as  follows: 

DIRECT  EXAMINATION  BY  MR.  FULTON. 

I  reside  on  a  ranch  about  20  miles  from  Roseburg, 
and  have  lived  in  Douglas  county  for  25  years,  and  am 
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acquainted  with  Mr.  Sheridan  and  with  the  witness 
W.  J.  Carlon;  I  remember  having  a  conversation  with 
Mr.  Carlon  after  the  banks  consolidated;  I  went  to  his 
house  and  stayed  all  night;  he  was  bemoaning  the  loss 
of  his  money  and  he  said,  "I  gave  Mr.  Sheridan  the 
authority  and  here  I  have  lost  my  money.  I  told  him 
to  use  it,  get  a  little  out  of  it,  and  here  it  is  all  gone." 
Well,  he  made  that  explanation;  you  can  understand 
the  old  man  was  in  trouble;  he  said  he  had  given  him 
authority  to  use  it;  he  did  not  use  the  exact  words  but 
that  is  what  he  implied. 

CROSS  EXAMINATION  BY  MR.  REAMES. 

Witness  continuing:  This  conversation  occurred  in 
a  hovel  behind  the  livery  stable  where  Mr.  Carlon  lived; 
I  live  twenty  miles  from  Roseburg. 

GEORGE  A.  CRANE 

A  witness  called  on  behalf  of  the  defendant,  testified 
as  follows: 

DIRECT  EXAMINATION  BY  MR.  FULTON. 

I  live  at  Roseburg,  Oregon,  and  have  lived  there  all 
my  life;  I  am  an  investor;  in  the  fall  of  1913  at  Smith's 
livery  stable  in  Roseburg  I  had  a  conversation  with 
Mr.  David  Hull,  with  reference  to  the  money  he  had 
on  deposit  in  the  First  National  Bank;  the  question 
arose  as  to  wage  earning  and  as  to  times  and  general 
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conversation,  it  was  mentioned  that  he  had  once  had 
funds  in  the  bank;  that  he  did  not  now  have,  and  hfe 
spoke  as  though  they  were  in  a  way  that  he  could  not 
get  hold  of  them  to  handle  them  as  he  saw  fit,  and  I 
disked  him  what  he  had  done  with  them,  and  he  said  that 
Mr.  Sheridan  had  loaned  them,  had  used  them,  and  I 
asked  him  if  he  had  any  authority  to  do  it,  and  he  said 
yes,  he  told  him  to.  I  am  acquainted  with  Mrs.  DeWar, 
and  heard  a  part  of  her  testimony  on  the  stand ;  I  had  a 
conversation  with  her  about  selling  a  note;  this  was 
about  a  year  ago  last  February,  as  near  as  I  can  recall; 
she  had  just  returned  from  Portland  and  I  was  con- 
versing with  her  at  the  depot ;  it  came  up  in  a  conversa- 
tional wa}^  about  her  having  funds  there  and  having 
lost  them,  and  I  said,  "Have  you  nothing  to  show  for 
it?"  "Yes,  I  have  a  note."  And  I  asked  her  whether 
the  note  is  the  bank's  or  Mr.  Sheridan's,  and  it  was 
neither  and  she  mentioned  some  one,  Kelly  or  some 
one,  I  could  not  recall;  she  said  she  would  take  consid- 
erably less  than  face  value  for  it,  but  she  did  not  try 
to  sell  it  to  me. 

CROSS  EXAMINATION  BY  MR.  REAMES. 

Witness  continuing:  This  conversation  was  in  Feb- 
ruary, 1914;  it  was  immediately  following  the  investi- 
gation of  the  federal  grand  jury  in  Portland. 
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IRVING  GARDNER 

A  witness  called  on  behalf  of  the  defendant,  testified 
as  follows: 

DIRECT  EXAMINATION  BY  MR.  FULTON. 

I  live  at  Riddle  in  Douglas  County,  Oregon,  and 
have  lived  there  since  the  spring  of  1907;  I  am  ac- 
quainted with  the  witness  W.  J.  Carlon;  I  overheard  a 
conversation  between  Mr.  Carlon  and  the  defendant 
Sheridan — this  was  in  the  late  winter  of  1910,  or  the 
spring  of  1911 — either  in  March  or  February,  or  Janu- 
ary, 1911,  or  late  in  December,  1910,  but  I  think  it  was 
in  the  early  spring  of  1911.  Mr.  DeWitt  Van  Ostrand, 
myself,  Mr.  Sheridan  and  Frank  B.  Waite,  part  of  the 
time,  were  present;  this  was  in  the  bank;  this  was  be- 
fore they  had  gone  over  to  the  Douglas  National  Bank; 
we  were  talking  about  some  timber  which  Mr.  Sheridan 
was  handling  the  timber  deals  for  us ;  he  was  taking  care 
of  the  deeds  and  mortgages  and  handling  the  money  for 
us  and  timber.  Mr.  Carlon  came  back — started  in  the 
office,  Mr.  Sheridan  says,  "I  am  a  httle  busy.  Bill," 
and  he  kept  right  on  coming;  he  is  sort  of  deaf,  and 
he  said,  "What  is  that?"  And  he  approached  ]\Ir.  Sheri- 
dan and  asked  him  either  if  he  had  invested  his  money 
or  would  invest  his  money  for  him  as  he  wanted  to  get 
some  interest.  He  was  getting  no  interest.  Mr.  Sheri- 
dan jokingly  said,  "I  might  lose  it  for  yon.  Bill." 
He  said,  "Oh,  no.  Tommy,  you  would  not  do  that." 
That  fixed  it  on  my  mind  as  I  had  never  heard  Mr. — 
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I  had  always  heard  him  called  Mr.  Sheridan,  never 
Tommy.  He  said,  "Oh,  no,  Tommy,  you  would  never 
do  that." 

CROSS  EXAMINATION  BY  MR.  REAMES. 

Witness  continuing:  I  am  the  managing  agent  of 
the  Neenah  Oregon  Land  Company,  and  raising  chick- 
ens. I  am  a  timber  cruiser  and  buying  timber  lands; 
this  conversation  was  either  in  March  or  February;  it 
was  some  time  after  Christmas  and  prior  to  the  first  of 
April,  1911.    I  am  absolutely  sure  of  the  dates. 

FRANK  B.  WAITE 

A  witness  called  on  behalf  of  the  defendant,  testified 
as  follows: 

DIRECT  EXAMINATION  BY  MR.  FULTON. 

I  live  at  Sutherlin  in  Douglas  county;  am  a  farmer 
by  occupation  and  have  lived  there  37  years;  I  am 
acquainted  with  Mr.  Sheridan  and  with  the  witness 
W.  J.  Carlon;  I  heard  a  conversation  between  Mr.  Car- 
Ion  and  Mr.  Sheridan  in  the  bank,  the  First  National 
Bank,  in  the  spring  or  thereabouts,  of  1911;  Mr.  Carlon 
came  in  and  I  said  to  Mr.  Sheridan,  "Well,  you  are  busy 
now,  I  will  see  you  later."  I  went  in  to  see  Mr.  Sheri- 
dan on  some  business  and  I  walked  out  and  Carlon  came 
in.  I  heard  Mr.  Sheridan  say  to  Carlon  at  the  time  that 
he  was  busy,  but  as  to  hearing  any  conversation,  I  did 
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not  stay  to  hear  it;  I  have  had  several  conversations 
with  Mr.  Carlon  later;  I  can't  exactly  identify  the  time; 
it  was  since  the  consolidation  of  the  two  banks;  I  had 
a  talk  with  Carlon  before  Sheridan  made  an  assign- 
ment for  the  benefit  of  his  creditors;  this  was  at  the 
Umpqua  Hotel  in  Roseburg. 

Q.     Well,  what  was  that  conversation? 

A.     Why,  Mr.  Carlon  claimed  that — he  told 

MR.  REAMES:  Is  it  claimed  this  is  impeach- 
ment? 

MR.  FULTON:    I  think  I  asked  him. 

MR.  REAMES:  I  have  no  record  of  the  question 
being  asked  and  object  on  the  ground  it  is  not  im- 
peachment. 

COURT:  In  so  far  as  these  witnesses  are  present 
at  the  present  time  the  Court  will  permit  the  defendant 
to  recall  the  witness  and  lay  the  foundation  for  the  im- 
peachment. I  think  it  is  only  fair  it  should  be  done, 
if  you  insist  on  it. 

MR.  REAMES:  I  think  that  is  the  rule,  if  the 
Court  please. 

COURT :  The  witness  Carlon  is  in  the  Court  room, 
if  you  desire  to  lay  the  foundation,  otherwise  I  would 
sustain  the  objection  on  the  same  ground  I  did  the  other 
until  I  look  into  the  question  further. 

MR.  FUI/rOX:  The  only  thing  is,  I  don't  want 
to  delay  the  Court,  niul  I  (lon't  \v;mt  I  want  to  have' 
that  matter  determined,  because  I  don't  want  to  feel  that 
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we  have  to  depend  on  purely  impeaching  testimony  for 
this  character  of — 

COURT :  Of  course  the  testimony  of  the  last  wit- 
ness went  to  the  original  authority  and  was  not  impeach- 
ing in  its  nature,  but  this  other  is,  in  my  opinion. 

MR.  FULTON:  It  might  operate  as  impeaching 
as  well  as  proving  agency.  Of  course  the  rule  is  that 
a  declaration  by  an  agent  subsequent  to  the  execution 
of  the  authority  cannot  be  admitted,  but  I  have  sup- 
posed alw^ays  the  declaration  of  the  principal  could. 

COURT:     Not  as  to  third  parties,  I  do  not  think. 

MR.  FULTON :  Not  as  to  binding  third  parties, 
I  will  admit  that  is  true,  but  here  are  the  parties  coming 
in  about  their  own  money. 

COURT:  If  this  was  a  civil  action  between  the 
parties  I  am  inclined  to  think  you  are  correct,  but  I  do 
not  think  in  a  prosecution  by  the  government  subse- 
quent declarations  would  be  evidence. 

MR.  FULTON:  It  would  tend  to  establish  the 
agency,  and  because  it  was  necessary — now,  here  the 
depositor  is  a  party  in  interest  here ;  it  is  necessary  to  this 
because  of  the  wrongful  act  done  him,  the  taking  of 
his  money,  as  he  alleges  that  is  the  basis  of  this  action. 
Now,  I  confess  I  can't  see  the  difference.  He  has  al- 
leged it  is  taken  without  his  consent,  the  question  purely 
is  a  question  of  agency,  and  it  must  depend  entirely  on 
whether  he  gave  him  authority.  If  the  authority  had 
to  flow  from  some  other  source,  if  the  authority  had  to 
flow  from  the  government,  but  the  authority  had  to 
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flow  entirely  from  him,  and  therefore  it  resolves  itself 
purely  to  the  question  of  agency,  because  it  is  against 
his  interest,  he  is  on  the  stand  testifying  there  was  no 
agency;  now,  it  is  a  declaration  against  his  interest  and 
tends  to  prove  the  contention  of  the  defendant,  it  seems 
to  me. 

COURT:  Qh,  certain  other  elements  have  to  par- 
ticipate before  you  can  prove  a  declaration  against  in- 
terest. 

lyijl.  FULTON:  It  has  to  be  an  action  between 
the  parties,  I  admit ;  an  action  between  a  principal  and 
a  stranger,  the  stranger  would  not  be  bound  by  a  declara- 
tion of  the  principal.  I  admit  that  is  true  as  to  the 
agency;  that  is,  you  could  not  prove  the  agency  as 
against  the  third  party  by  the  party  who  was  asserting 
it,  but  it  does  not  occur  to  me  that  that  is  the  situation 
here  altogether,  Your  Honor.  Of  course,  the  Govern- 
ment comes  in  and  takes  up  the  proposition  on  the 
theory  it  is  not  a  question  of  binding  the  Government — 
the  Government  takes  up  the  proposition  on  the  theory 
there  was  no  agency  based  on  the  declaration  of  the 
party — on  the  declaration  of  the  depositor.  Now,  the 
Government  is  not  seeking  to  recover  of  him  for  some- 
thing that  was  done  because  the  agency  did  not  exist, 
the  govenmient  is  simjily  seeking  to  })unish  him  be- 
cause he  did  this  without  the  agency,  this  other  party 
asserting  that  there  was  no  agency.  Now,  we  are  placed 
in  exactly — it  seems  to  me  precisely  the  same  position 
where  it  is  a  controversv  between  the  aijent  and  the 
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principal,  as  to  whether  or  not  there  was  an  agency; 
it  all  goes  back  to  the  agreement  between  the  parties. 

COURT :  There  would  be  this  distinction,  the  prin- 
cipal might  ratify  in  so  far  as  he  himself  was  concerned, 
but  he  could  not  ratify  against  the  Government. 

MR.  FULTON:  Ratification,  of  course,  assumes 
that  there  was  no  original  agency,  and  we  are  not  put- 
ting it  on  any  ground  of  ratification. 

COURT:  I  will  adhere  to  my  original  ruling  at 
the  present  time  and  if  I  change  my  mind  during  the 
noon  hour  I  will  let  you  know. 

Q.  State  whether  or  not  you  had  a  conversation 
with  Mr.  William  J.  Carlon — what  day  did  you  say 
that  was? 

COURT:  The  day  of  the  assignment,  whenever 
that  was. 

Q.  Just  prior  to  the  assignment,  a  short  time  prior 
to  the  assignment  by  Mr.  Sheridan? 

A.     I  had  a  conversation 

MR.  RE  AMES:     Just  a  minute. 

Q.  Relative  to  what,  if  any,  authority  he  had  given 
to  Mr.  Sheridan  to  take  the  money  that  was  on  deposit 
to  his  credit  in  the  First  NationpJ  Bank,  which  is  com- 
plained of  in  this  action  and  to  use  it  as  Mr.  Sheridan 
had  used  it.  Did  you  have  any  conversation  with  him 
in  respect  to  that  matter? 

COURT:  He  has  just  asked  for  information;  he 
may  answer  yes  or  no. 
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A.     I  did. 

Q.     Well  now,  state  what  it  was. 

MR.  REAMES:  The  Government  objects  on  the 
ground  it  is  an  impeaching  conversation  and  no  proper 
foundation  laid. 

COURT:     I  will  sustain  the  objection. 

MR.  FULTON:     Save  an  exception. 


K.  SHANNON  TAYLOR 

A  witness  called  on  behalf  of  the  defendant,  testified 
as  follows: 

DIRECT  EXAMINATION  BY  MR.  FULTON. 

I  live  at  Oakland,  Oregon,  and  have  lived  in  Doug- 
las county  for  fifteen  years;  I  am  acquainted  with 
Mr.  M.  S.  Doerstler;  I  had  a  conversation  with  him  at 
the  Roseburg  Hotel  some  time  probably  in  the  year 
1912;  there  w^as  me  and  Mr.  Doerstler  and  then  up  came 
John  Watson;  he  stayed  a  while  and  talked  and  Sheri- 
dan came  u])  too.  We  had  a  long  talk  there;  we  were 
talking  there  and  ^Ir.  Doerstler  said  he  gave  the  money 
to  Mr.  Sheridan;  that  is  all  I  remember  about  it;  he  did 
not  say  anything  about  his  right  to  use  it  or  an3'thing  of 
that  kind;  he  said  that  lie  had  given  Mr.  Sheridan  au- 
thority to  use  the  money  and  it  was  his  money,  and  if 
he  lost  it  it  was  nobody's  business  but  his  own,  or  words 
to  that  effect;  he  said  he  did  not  need  it. 
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CROSS  EXAMINATION  BY  MR.  REAMES. 

Witness  continuing:  I  think  he  said  it  was  about 
$5,000;  I  can't  tell  you  the  exact  date  of  the  conversa- 
tion; I  think  it  was  in  1911  or  1912;  I  think  it  was  in 
the  fall  of  1912,  but  I  would  not  swear. 

JOHN  L.  WATSON 

A  witness  called  on  behalf  of  the  defendant,  testified 
as  follows: 

DIRECT  EXAMINATION  BY  MR.  FULTON. 

I  live  at  Roseburg  and  have  lived  there  over  forty 
years;  I  have  farmed  up  there  and  was  a  stock  raiser. 
I  know  Mr.  M.  S.  Doerstler;  I  met  him  one  or  two 
years  ago  for  the  first  time;  I  had  a  conversation  with 
Mr.  Doerstler  at  the  Roseburg  Hotel;  I  think  Mr.  S.  K. 
Taylor  was  there,  but  I  do  not  know;  I  remember  the 
conversation;  Mr.  Doerstler  stated  that  he  had  placed 
this  money  in  the  bank  of  Mr.  Sheridan  or  the  First 
National  Bank,  which  Mr.  Sheridan  had  used  and  that 
Mr.  Sheridan  had  used  it  by  his  authority,  or  with  his 
consent,  or  words  to  that  effect,  and  that  if  it  was  lost 
it  was  his  money,  and  it  was  nobody's  business,  or  words 
to  that  effect. 

MR.  FULTON :  That  is  all  there  is  on  that  branch 
of  the  case  Vv-e  have  to  offer.  Your  Honor.  Will  the 
Court  allow  me  just  a  few  minutes  to  consult — I  will 
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state  to  the  Court  that  we  would  like  to  know  definitely 
— of  course  I  am  not  asking  for  it  to  say  now,  but  it 
will  make  some  difference  with  our  plan  if  the  Court — 
as  to  how  the  Court  will  ultimately  rule  respecting  our 
right  to  show  declarations  outside  of  impeaching  ques- 
tions. 

COURT:  How  much  testimony  will  you  have  on 
that  line? 

MR.  FULTON :     Only  be  two  or  three  witnesses. 

COURT:     You  have  called  two  already. 

MR.  FULTON:  I  think  it  is  practically  limited 
to  those — just  those  two,  I  think,  the  only  ones. 

MR.  REAMES :  Are  those  the  only  two  that  you 
have? 

MR.  FULTON :    That  is  my  recollection. 

MR.  REAMES:  If  those  are  the  only  two  you 
have  the  Government  will  withdraw  its  objection. 

COURT:     What  are  the  witnesses? 

MR.  FULTON:  Mr.  Waite;— there  is  Mr.  Or- 
cutt 

MR.  REAMES :  That  is  all  right,  we  will  put  him 
in  too. 

Henry  I^.  Benson,  Justice  of  the  Supreme  Court  of 
the  State  of  Oregon;  August  Schloemann,  a  rancher; 
Frank  B.  Waite,  a  farmer;  Dexter  Rice,  County  Judge 
of  Douglas  County;  A.  F.  Stearns,  formerly  County 
Judge  of  Douglas  County;  Simon  Caro,  a  merchant  of 
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Roseburg;  A.  M.  Crawford,  former  attorney  general 
of  the  State  of  Oregon;  B.  L.  Hamilton,  a  merchant; 
Frank  H.  Churchill,  a  merchant;  and  W.  F.  Chapman, 
a  druggist,  all  residents  of  Douglas  County,  Oregon, 
were  called  as  witnesses  for  the  defendant  and  testified 
that  they  had  each  resided  in  Roseburg,  Oregon,  for 
more  than  twenty-five  years,  during  all  of  which  time 
they  knew  the  defendant;  they  knew  what  the  general 
reputation  was  of  the  defendant  for  honesty  and  integ- 
rity in  the  community  in  which  he  resided,  and  that  his 
reputation  was  good — the  very  best. 

FRANK  B.  WAITE 

A  witness  recalled  on  behalf  of  the  defendant,  testi- 
fied as  follows: 

DIRECT  EXAMINATION  BY  MR.  FULTON. 

Mr.  Carlon  had  a  conversation  with  me  in  which  he 
said  that  he  had  loaned  the  money  to  Sheridan;  just 
took  his  note  for  it  and  he  considered  Tommy  as  good 
as  gold,  and  he  thought  he  was  perfectly  safe  and 
wanted  a  little  interest  on  his  money  to  live  on,  and  he 
had  loaned  the  money  to  Tommy,  and  now  he  had 
lost  it;  I  had  this  same  conversation  with  him  several 
different  times ;  whenever  we  met  in  Roseburg  he  would 
tell  me  his  troubles. 
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A.  N.  ORCUTT 

A  witness  called  on  behalf  of  the  defendant  testified 
as  follows: 

DIRECT  EXAMINATION  BY  xMR.  FULTON. 

I  am  a  lawyer  and  live  at  Roseburg,  and  have  lived 
there  twelve  years;  I  do  collecting;  I  know  Mr.  William 
J.  Carlon ;  he  put  in  my  hands  for  collection  some  notes 
against  Mr.  T.  R.  Sheridan;  this  was  in  the  fall  of 
1913;  there  were  two  notes;  they  are  the  same  notes 
that  were  introduced  in  evidence;  he  brought  them  to 
me  at  that  time  and  stated  that  he  had  loaned  Mr. 
Tommy  Sheridan  all  the  money  he  had  and  had  taken 
those  notes  for  it,  and  wanted  me  to  collect  them; 
wanted  to  attach  Sheridan's  property  if  I  could  find 
any;  he  said  nothing  about  Sheridan  having  authorit)^ 
to  use  the  money  or  anything;  he  said  he  had  loaned  Mr. 
Sheridan  his  money  on  that  note;  there  was  no  sugges- 
tion on  the  part  of  Mr.  Carlon  that  the  money  had  been 
loaned  without  authority. 

THOMAS  R.  SHERIDAN, 

The  defendant,  called  as  a  witness  in  his  own  behalf, 
testified  as  follows: 

DIRECT  EXAMINATION  HY  MR.  FUETON. 

By  the  witness. 

I  am  the  defendant;  am  64  years  of  age;  have  lived 
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in  Oregon  since  1856;  I  was  horn  in  Rochester,  New 
York;  in  Oregon  I  have  been  engaged  in  numerous 
businesses;  when  I  was  ten  years  old  I  went  in  with  my 
father  in  the  stove  and  hardware  business  and  worked 
until  I  learned  the  trade ;  and  then  I  went  to  the  country 
and  was  there  two  years  herding  sheep;  then  I  tele- 
graphed for  a  year  and  a  half  for  the  railroad  company 
and  the  Western  Union;  from  there  I  worked  on  the 
train  with  Wells-Fargo,  then  my  brother  and  I  went 
into  the  hardware  business  and  remained  in  that  business 
for  twenty  years ;  for  six  years  of  that  time  I  was  county 
clerk  of  Douglas  County;  I  was  in  the  First  National 
Bank  for  nineteen  years  and  seven  months;  the  bank 
was  established  in  June,  1911 ;  I  am  a  man  of  family  and 
have  a  wife  and  two  girls  and  a  boy;  I  have  known 
David  Hull  for  eight  or  ten  years;  Mr.  Hull  came  to 
the  bank  and  asked  me  if  I  could  not  get  some  interest 
for  him  from  his  money;  he  said  he  did  not  want  it  to 
lie  idle;  I  told  him  "yes";  I  told  him  I  could  use  it  and 
he  said  all  right;  he  saj^s,  "I  don't  need  only  a  little 
money."  He  said,  "It  don't  cost  me  much  to  live  and 
I  will  have  money  from  time  to  time  that  I  will  put  in 
here  and  you  can  handle  it  for  me  any  way  you  see 
proper."  I  loaned  it  from  time  to  time  and  as  the  loans 
were  paid  off  I  would  give  him  eredit  in  the  book  and 
then  loan  it  out  again.  I  executed  to  him  my  notes 
which  are  Government's  Exhibit  6  and  Government's 
Exhibit  2.  I  evidently  got  the  benefit  of  the  one  signed 
by  my  own  name,  and  the  one  signed  B.  C.  Agee  by 
myself  went  to  the  credit,  as  I  see  by  the  notation  of 
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March  3,  1911,  of  B.  C.  Agee's  account.  I  put  the 
notes  in  an  envelope  marked  David  Hull,  and  put  them 
in  the  alphabet  H,  in  the  vault  of  the  First  National 
Bank;  I  left  them  there  and  never  took  them  out.  I 
drew  the  two  memorandum  checks  for  the  purpose  of 
putting  the  money  out  at  interest;  the  memorandum 
checks  were  given  to  the  bookkeeper,  passed  through 
the  regular  form  by  him,  written  up,  and  charged  to 
the  account  of  the  party.  I  have  never  seen  the  release 
of  David  Hull,  but  I  know  it  is  here ;  he  did  not  consult 
me  before  signing  it.  None  of  the  persons  who  signed 
releases  consulted  me  and  I  did  not  suggest  to  them  to 
sign  it  or  ask  them  to  sign  it,  or  call  on  any  of  them,  or 
hunt  them  up. 

Mr.  Doerstler  was  another  of  the  depositors  that 
wanted  interest  on  his  money;  he  told  me  to  take  that 
money  and  handle  it  any  way  that  I  saw  proper;  this 
was  shortly  after  he  made  his  first  deposit  and  in  Rose- 
burg;  this  was  before  I  took  the  money  and  all  these 
transactions  were  before  I  took  the  money. 

In  regard  to  Mr.  Carlon,  I  met  him  as  I  was  pass- 
ing the  barn  where  he  used  to  be,  on  my  way  home.  He 
was  sitting  on  a  bench  in  front  of  the  livery  stable.  I 
says,  "Bill,  I  would  like  to  use  your  money;  it  is  not 
doing  you  any  good  up  there."  He  said,  "Well,  if  I 
can  get  some  interest  and  get  it  back  you  may  have  it." 
I  says,  "Do  you  consider  that  I  would  pay  it  back  if  T 
took  it?"  and  he  said  "Yes."    So  I  took  it. 

My  signature  is  on  Government's  Exhibit  Number 
12,  which  is  a  note  signed  bv  me,  and  the  charge  check 
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by  which  the  money  was  drawn  is  also  signed  by  me.  I 
asked  him  if  I  could  use  it  myself  and  asked  him  if  I 
was  good  for  it,  and  I  thought  that  I  was ;  at  that  time 
I  supposed  I  was  worth  about  $125,000  over  and  above 
my  indebtedness — I  felt  confident  of  it.  About  a  year 
ago  I  sent  Mr.  Carlon  one  hundred  dollars  from  San 
Francisco,  and  my  brother  paid  him  fifty  dollars  in 
Roseburg. 

In  regard  to  count  number  5,  where  it  is  charged 
that  I  appropriated  five  hundred  dollars  of  the  money 
of  Mr.  Carlon,  I  have  examined  Government  Exhibit 
Number  14.  This  money  was  taken  out  of  the  same 
fund;  at  the  time  I  had  the  talk  with  Mr.  Carlon  the 
money  that  was  later  taken  out  on  these  notes  was  then 
in  the  bank  to  his  credit. 

In  regard  to  count  number  4  of  the  indictment,  Mr. 
Doerstler  told  me  to  lend  his  money  out  and  use  it  in 
any  way  I  saw  fit.  This  conversation  was  in  the  First 
National  Bank  of  Roseburg  and  was  before  I  took  the 
money. 

In  regard  to  the  loan  of  Laura  Verrell,  I  have  to 
say  that  before  the  Crouch  $4,000  loan  became  due  I 
wrote  to  Mrs.  Verrell  and  told  her  that  the  money 
would  soon  be  paid  off  and  that  if  she  wanted  it  to  draw 
more  interest,  or  words  to  that  effect,  that  I  could  place 
it  safely.  My  letter  was  dated  April  6,  1911,  and  is 
Government's  Exhibit  Number  8.  Shortly  after  that 
she  came  into  the  bank  and  as  I  remember,  she  did  not 
have  quite  enough  money  there,  and  she  put  in  some 
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money,  and  in  the  conversation  I  asked  her  if  she  wanted 
to  lend  that  money  out,  and  she  said  she  did;  she  said 
she  did  not  know  exactly  who  to  trust,  and  I  asked  her 
if  she  would  trust  me,  which  she  said  she  would.  Well, 
I  told  her  as  soon  as  I  was  ahle  to  place  it  I  would  ad- 
vise her  and  charge  her  account  and  put  the  document 
in  the  usual  place,  which  I  did.  The  memorandum 
check  went  through  the  books  and  I  suppose  it  went  to 
her  in  the  usual  course  of  business.  It  went  to  the 
bookkeeper.  It  is  a  custom  of  the  bank  in  respect  to  re- 
turning checks  and  drafts  and  papers  by  means  of 
which  money  has  been  taken  out  of  an  account,  to  return 
the  checks  and  drafts  to  the  depositors.  We  tried  to 
get  the  account  books  in  every  month ;  some  people  hesi- 
tated— they  did  not  like  to  give  up  their  books,  but  when 
we  could  make  out  their  statements  if  they  did  not  have 
the  books.  We  tried  to  get  their  books  however  once 
a  month.  The  bookkeeper  w^ould  write  them  up  and 
balance  them  and  send  these  memorandum  checks,  or 
checks  that  they  had  drawn  and  return  the  books;  when 
the  books  were  written  up  they  would  show  the  condition 
of  the  account,  what  had  been  drawn  out,  and  what  had 
been  put  in,  just  the  same  as  the  bank  books  themselves 
would  show.  All  checks  that  had  been  drawn  would  be 
charged  up  to  that  account,  the  book  balanced,  and  the 
checks  and  book  returned;  and  these  charge  checks 
would  be  returned  to  the  depositors  just  as  the  others 
would  be  returned. 

The  next  conversation   I  had  with  Mrs.  Vcrrcll  was 
in  the  latter  part  of  Xovcniber,  \\)\:i:  I  met  her  son  on 
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the  street  and  he  said  his  mother  would  hke  very  much 
to  see  me;  I  said  I  would  be  glad  to  see  her;  he  said  that 
if  she  was  well  enough  he  would  bring  her  in  tomorrow, 
so  he  did.  The  following  day  she  came  into  the  Umpqua 
Hotel,  went  to  the  side  entrance,  a  little  parlor  that  was 
there,  and  she  apparently  was  very  glad  to  meet  me. 
She  said  she  was,  and  said  she  was  sorry  I  was  having 
trouble.  At  that  time  I  had  made  an  assignment  and 
she  said  her  husband  had  alw  ays  thought  a  great  deal  of 
me,  and  I  had  attended  to  his  business  when  he  was 
alive,  and  she  had  the  same  friendly  spirit  for  me;  she 
said  that  she  did  not  need  the  money,  or  that  she  did  not 
want  the  money,  and  she  said  that  all  she  wanted  to 
know  was  that  she  was  going  to  get  it  some  time;  and  I 
told  her  that  if  I  lived  I  would  surely  pay  her;  and  she 
said  that  she  was  glad  to  hear  me  say  so,  and  after  a  few 
other  casual  remarks  we  parted. 

In  regard  to  the  six  thousand  dollar  count  in  the 
indictment  for  the  amount  of  $260  of  the  money  of  Mr. 
Doerstler,  it  was  taken  on  the  same  authorization.  I 
gave  for  that  money  Government  Exhibit  Number  20, 
and  the  memorandum  or  charge  check  was  the  check 
which  transferred  the  money.  I  put  the  note  in  Mr. 
Doertsler's  envelope  and  put  that  in  the  bank  in  the 
letter  "D". 

In  regard  to  the  seventh  count  of  the  indictment, 
which  refers  to  the  appropriation  of  $5500  of  the  money 
of  J.  E.  Hainey,  Mr.  Hainey  asked  me  if  I  could  not 
get  some  interest  for  him,  that  there  was  too  much  mon- 
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ey  there ;  I  told  him  I  could  and  he  told  me  that  I  could 
take  it  and  use  it  in  any  way  I  wanted  to,  but  he  wanted 
my  endorsement,  and  pursuant  to  that  I  took  the  money. 
I  signed  Government  Exhibit  Number  16  and  the  ac- 
companying memorandum  check,  which  check  was  re- 
turned to  him  in  the  proper  course  of  business.  The 
note  of  Mr.  Hainey's  was  subsequently  paid. 

In  regard  to  the  eighth  count  in  the  indictment, 
charging  the  alleged  misappropriation  or  taking  of 
$5000  of  the  money  of  C.  E.  Marks,  the  circumstances 
were  about  the  same  as  the  others.  Mr.  Marks  told  me 
he  could  not  afford  to  leave  his  money  lying  idle,  he 
wanted  me  to  handle  his  money,  which  I  did. 

In  regard  to  Government  Exhibit  Number  35  and 
Government  Exhibit  Number  36,  I  executed  those  notes 
and  also  executed  the  memorandum  check.  Government 
Exhibit  34. 

In  regard  to  the  sons  of  Mr.  Marks,  who  testified,  I 
have  to  say  that  at  the  time  Mr.  Marks  opened  up  the 
accounts,  about  the  same  time  in  fact  he  opened  the 
accounts  for  the  boys,  and  told  me  to  take  the  boys' 
money  and  use  it  just  the  same  as  my  own;  he  told  me 
that  they  would  rather  trust  me  as  I  knew  more  about 
those  matters  than  they  did,  and  he  would  bring  in  the 
bank  book  often  and  make  deposits  for  them,  and  take 
the  books  away  again,  and  until  very  late  in  the  season, 
a  while  before  the  boys  commenced  [)utting  in  the  money 
for  themselves,  but  he  did  most  of  the  business  for  some 
time.     He  was  living  five  miles   from   lloseburg,  and 
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they  were  on  the  ranch  with  him,  with  the  exception  of 
the  one  son  who  was  at  Gardner.  None  of  the  Marks 
boys  ever  came  to  me  and  talked  to  me,  or  ever  showed 
me  any  of  the  so-called  release  letters  from  Mr.  Good- 
heart.  I  did  not  know  who  Mr.  Goodheart  had  written 
to.  I  did  not  go  to  anyone  who  was  supposed  to  have 
received  a  letter,  and  took  no  part  in  that  at  all.  I  left 
that  entirely  to  them. 

Mrs.  Verrell  brought  the  release  document  in  to  me 
and  she  said,  "Mr.  Sheridan,  I  received  this  document; 
what  shall  I  do  with  it?"  I  said,  "If  it  is  correct,  Mrs. 
Verrell,  why  sign  it."  I  did  not  see  it  or  take  it  in  my 
hands  at  all.  She  laid  it  on  the  desk  there,  but  I  did 
not  pick  it  up.  I  never  at  any  time  made  any  statement 
to  any  of  the  Marks  boys  or  any  person  other  than  the 
Marks  boys,  in  which  I  told  them  or  anybody  else  that 
the  Goodheart  letter  was  a  mere  matter  of  form. 

When  the  financial  trouble  came  upon  me  I  was  a 
wreck.  It  has  only  been  in  the  last  few  months  that  I 
have  begun  to  feel  any  better,  or  felt  as  I  used  to  feel — 
the  surprise  was  so  great  to  me ;  it  affected  my  mind  and 
memory;  I  thought  I  was  worth  at  least  $125,000  above 
all  of  my  liabilities.  I  had  borrowed  from  a  Mr. 
Boldgett  $80,000,  and  as  security  had  assigned  my  inter- 
est in  the  Oregon  Land  &  Livestock  Company,  which 
was  a  one-twentieth  interest  in  150,000  acres  of  timber 
land  in  southeastern  Oregon ;  I  had  been  paying  him  his 
interest  promptly,  which  was  high — seven  per  cent — 
paying  it  every  three  months.  He  finally  notified  me 
that  he  wanted  his  money,  and  I  could  not  get  it,  and  he 
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gave  me  $28,000  more  and  took  my  stock.  I  considered 
that  he  got  it  for  $130,000  less  than  its  value.  We  had 
a  sale  on  it  for  five  million  dollars  for  the  entire  tract 
and  my  interest  would  have  heen  $250,000,  as  I  had  a 
one-twentieth  interest  in  the  tract. 

Then  I  had  other  misfortunes  of  a  financial  nature 
that  overtook  me  in  those  times.  I  lost  $40,000  in  a  real 
estate  deal  that  I  was  gotten  into  by  an  Oakland 
banker,  and  when  all  these  matters  came  about  my 
health  was  seriously  affected.  But  back  in  1911  I  was 
feeling  that  I  was  still  solvent — in  fact  I  felt  that  I 
knew  I  was,  and  most  of  these  instances  that  I  have 
referred  to  occurred  immediately  after  that. 

I  remember  Mr.  Chapman.  Like  the  rest,  he  came 
in  and  said  he  wanted  some  interest  on  his  money  and 
he  told  me  to  loan  it,  which  I  did. 

And  Mr.  E.  E.  Haines,  I  remember  him.  He  told 
me  to  take  his  money  and  do  the  best  I  could  for  him,  he 
wanted  some  interest — he  did  not  want  it  lying  idle. 

And  Mrs.  DeWar — she  told  me  the  same  thing. 

The  Kelsay  note  of  date  November  6,  1909,  is  mine. 
Mr.  Kelsaj'  and  I  had  some  eight  or  ten  thousand  head 
of  sheep  as  well  as  land  in  eastern  Oregon.  He  was 
supposed  to  put  in  half  the  money  and  I  the  other  half. 
A  severe  winter  came  on  and  a  freeze,  and  we  lost  about 
four  thousand  head — I  think  perhaps  more.  Mr. 
Kelsay  always  told  me  that  anything  1  did  in  his  name 
was  always  satisfactory — would  be  satisfactory  to  him. 
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I  remember  Joseph  Mosthaf .  That  loan  occurred  in 
February,  1911,  for  $800.  He  had  a  water  and  light 
bond  and  after  that  was  paid  he  told  me  that  he  wanted 
to  put  the  money  out  again,  and  told  me  to  take  it  and 
dispose  of  it  as  I  saw  proper;  that  is  to  keep  it,  and  I 
did  as  he  authorized  me  to,  and  put  in  a  memorandum 
check  and  a  note  in  the  vault  just  the  same.  His  name 
being  Mosthaf,  I  put  his  note  in  the  pigeon  hole  in  the 
vault  lettered  "M". 

In  regard  to  Government's  Exhibit  Number  74,  that 
is  the  instrument  I  executed.  The  memorandum  check 
i:)assed  through  the  usual  channel  into  the  bookkeeper 
and  there  written  up  and  afterwards  sent  to  the  de- 
positor. These  memorandum  checks  and  all  of  them 
were  treated  precisely  the  same  as  the  check  drawn  by 
the  party  himself,  as  to  its  being  returned  to  the  party 
when  the  book  was  balanced. 

I  remember  Mr.  William  Wende.  I  have  done  his 
business  for  a  long  time,  and  have  handled  all  his  busi- 
ness. He  did  not  pretend  to  do  any  of  it;  he  usually 
came  to  the  bank  with  his  small  check  and  had  it  made 
out  and  cashed;  I  used  his  $1010  at  his  request;  he  re- 
quested me  to  use  it  and  I  did.  This  was  before  I  had 
used  it. 

In  regard  to  Mr.  Agee,  I  have  to  say  that  many 
years  ago  Mr.  Agee  was  in  a  very  critical  circumstance 
— in  fact  he  would  have  lost  his  property,  and  he  told 
me  so  unless  I  came  to  his  assistance,  and  he  induced  me 
to  take  a  half  interest  in  a  fruit  orchard  that  he  had 
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south  of  town  about  eight  miles ;  after  I  did  so  Mr.  Agee 
said  that  he  was  not  any  man  in  finances  and  that  he 
would  run  the  farm  if  I  provided  the  necessary  funds 
to  carry  on  the  business,  and  that  if  it  was  necessary  at 
any  time  to  have  any  money  that  I  was  perfectly  at 
liberty  to  use  his  name.  I  transferred  the  money  to  his 
account. 

In  regard  to  Mrs.  Byron,  I  have  not  seen  those 
papers  since  June,  1911;  if  the  note  is  not  in  the  papers 
it  has  been  taken  since  that  time  because  I  put  every 
note  that  I  made  out  in  an  envelope  and  put  it  as  I  said 
before,  alphabetically.     I  put  hers  in  the  letter  "B". 

In  regard  to  the  memorandum  check,  it  was  exe- 
cuted by  me  and  is  my  impression  that  I  gave  a  note  for 
the  amount.  Mrs.  Byron  came  in  with  the  money — 
$2000,  at  one  time,  and  I  was  in  the  bank,  and  I  thought 
that  she  wanted  to  do  business  with  the  bank,  and  she 
said,  "No,  I  don't  want  to  do  business  with  the  bank; 
I  want  to  do  business  with  you;  I  don't  know  anything 
about  the  bank."  iVnd  we  went  back  into  the  back  part 
of  the  bank  and  she  had  in  her  handkerchief  $2000  in 
gold;  she  said,  "There  it  is,  count  it.  I  want  you  to  take 
that  and  keep  it  for  me,  and  anything  you  do  with  it  will 
be  satisfactory  to  me."  I  do  not  remember  that  any- 
thing was  said  about  interest  but  I  imagine  she  would 
expect  interest. 

In  regard  to  the  letters,  Defendant's  Exhibits  21, 
22,  an<l  23,  these  are  all  letters  that  I  received  through 
the  mail  from  Mrs.  Hvron.     After  im    finnneial  trouble 
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I  did  not  have  a  dollar.  I  turned  over  everything  I  had 
and  made  a  general  assignment  for  the  benefit  of  all  my 
creditors.  I  did  not  go  voluntarily  into  bankruptcy  but 
was  willing  to  stand  on  my  assignment  and  pay  what  I 
could.  I  turned  over  everj^  dollar  that  I  had  that  I 
knew  of,  and  this  left  me  without  any  money  at  all.  I 
had  to  borrow  twenty-five  dollars  to  come  up  on  the 
boat  here.  I  have  not  been  able  to  employ  counsel,  but 
my  friends  are  employing  my  counsel  for  me. 

CROSS   EXAMINATION   BY   MR.   REAMES. 

Witness  continuing: 

The  First  National  Bank  was  organized  in  1891,  and 
from  1891  up  to  the  time  that  it  went  into  voluntary 
liquidation  I  remained  its  president  all  that  time. 

I  do  not  think  that  Mr.  Hill  ever  brought  the  so- 
called  Goodheart  release  to  me  or  handed  it  to  me.  I 
do  not  know  how  many  of  these  transactions  there  are 
where  I  have  written  up  these  memorandum  checks  and 
the  amount  remains  unpaid.  I  could  not  tell  you  ap- 
proximately. I  could  not  tell  you  within  ten  or  fifteen 
thousand  dollars.  I  have  not  had  access  to  them  since 
June,  1911;  I  could  give  you  no  approximation  at  all. 
I  could  not  tell  j^ou  how  many  notes  there  are  to  which 
I  signed  the  name  of  A.  M.  Kelsay;  I  could  not  tell  you 
how  much  Mr.  Kelsay  is  supposed  to  owe  on  account  of 
those  transactions — the  documents  would  be  the  best 
proof.  I  could  not  tell  you  how  many  notes  I  signed 
for  Mr.  Agee. 
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THE  GOVERNMENT  ADMITTED  THAT 
THE  GENERAL  REPUTATION  OF  THE  DE- 
FENDANT IN  ROSEBURG  AND  IN  DOUG- 
LAS COUNTY  FOR  HONESTY  AND  INTEG- 
RITY WAS  GOOD. 

Whereupon  the  defendant  rested. 

Whereupon  the  Government  rested. 

The  above  and  foregoing  (inckiding  therein  also  all 
exhibits,  which  are  by  that  certain  stipulation  of  the 
parties,  and  order  of  the  Court  hereinafter  recited, 
transmitted  in  the  original  and  certified  copies  thereof 
to  the  Circuit  Court  of  Appeals  from  the  Ninth  Cir- 
cuit, and  by  said  stipulation  and  order  made  a  part 
hereof  in  all  respects  as  though  incorporated  at  large 
herein),  contains  all  of  the  evidence  of  any  and  every 
character  given  upon  the  entire  trial  of  this  cause,  and 
all  of  the  proceedings  thus  far  had  upon  said  trial. 

There  was  no  other  evidence  introduced  at  said  trial 
other  than  that  hereinbefore  set  forth,  with  the  exception 
of  said  exhibits. 

Within  the  time  limited  by  the  rule  of  the  Court  so 
to  do,  the  defendant  filed  with  the  Court  in  writing  the 
following  proposed  instructions,  with  the  request  that 
the  same  be  given  on  behalf  of  said  defendant  as  a  part 
of  the  charge  of  the  Court  to  the  juiy : 
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I. 

Gentlemen  of  the  Jury,  as  to  Count  One  of  this  in- 
dictment I  direct  you  to  return  a  verdict  of  "not 
guilty." 

II. 

The  defendant  requests  a  like  instruction  to  the 
above  as  to  each  count  of  the  indictment. 

III. 

If  the  Court  shall  decline  to  direct  a  verdict  in  favor 
of  the  defendant,  as  to  each  count,  then  the  defendant 
requests  the  court  to  give  the  instructions  hereto  at- 
tached. 

I. 

It  is  charged  in  the  first  count  of  the  indictment  that 
the  defendant,  being  president  of  the  First  National 
Bank  of  Roseburg,  Oregon,  on  the  7th  day  of  March, 
1911,  willfully  and  unlawfully  abstracted  and  converted 
and  caused  to  be  abstracted  and  converted  to  his  own 
use,  benefit  and  advantage  and  to  the  use,  benefit  and 
advantage  of  one  B.  C.  Agee,  certain  moneys,  funds 
and  credits  of  the  said  bank,  of  the  amount  and  value 
of  $230.00,  which  sum  so  abstracted,  it  is  alleged,  was 
held  by  the  said  National  Bank  as  a  deposit  for  the 
sole  use  and  benefit  of  one  David  Hull,  and  it  is  al- 
leged in  the  indictment  that  said  sum  was  so  abstracted 
w^ithout  the  knowledge  or  consent  of  the  said  banking 
association  and  with  the  intent  on  the  part  of  the  de- 
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fendant  to  injure  and  defraud  the  said  association  and 
the  said  depositor. 

In  Count  Two  of  the  indictment  it  is  alleged  that 
the  defendant,  being  president  of  the  said  national  bank- 
ing association,  on  the  22d  day  of  March,  1911,  willfully 
and  unlawfully  abstracted  and  converted  and  caused  to 
be  abstracted  and  converted  to  his  own  use,  benefit  and 
advantage  and  to  the  use,  benefit  and  advantage  of  one 
W.  P.  Reed  certain  moneys,  funds  and  credits  of  said 
banking  association  of  the  amount  and  value  of  $530.00, 
out  of  moneys,  funds  and  credits  of  said  banking  associ- 
ation held  by  it  as  a  deposit  for  the  sole  use  and  benefit 
of  one  M.  S.  Doerstler,  a  depositor  and  creditor  of  said 
bank,  and  it  is  alleged  that  such  abstraction  and  con- 
version was  without  the  knowledge  and  consent  of  the 
said  association  and  with  the  intent  on  the  part  of  the 
defendant  to  injure  and  defraud  the  said  banking  as- 
sociation and  the  said  M.  S.  Doerstler. 

The  other  six  counts  of  the  indictment  charge  in 
like  manner  the  abstraction  by  the  defendant  of  certain 
specified  sums  out  of  moneys  held  by  the  bank  for  cer- 
tain named  depositors.  In  each  of  the  other  counts, 
however,  it  is  alleged  that  the  abstraction  was  for  the 
sole  use  and  benefit  of  the  defendant. 


II. 


Before  you  can  find  the  defendant  guilty  on  any 
count  of  this  indictment  it  will  be  necessary  for  each 
and    every    juror   to   be   satisfied    beyond    a    reasoiial)Ie 
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doubt  of  two  things;  first,  that  the  defendant  took  and 
converted  to  his  own  use,  benefit  or  advantage,  or  to 
the  use,  benefit  or  advantage  of  some  other  person,  the 
amount  named  in  the  indictment  or  some  portion  there- 
of, and  second,  that  in  so  taking  and  converting  such 
sum  he  acted  with  intent  to  injure  and  defraud  either 
the  bank  or  the  depositor  named. 


III. 


In  each  count  it  is  charged  that  the  money  alleged 
to  have  been  taken  by  the  defendant  was  held  by  the 
bank  as  a  deposit  for  a  named  depositor  of  the  bank, 
hence  if  you  find  that  the  defendant  was  authorized  by 
such  depositor  in  any  case  named  in  the  indictment  to 
take  and  use  the  money  by  such  depositor  deposited,  and 
that  then  the  defendant  took  the  money  pursuant  to 
such  arrangement,  then  of  course  you  should  find  the 
defendant  not  guilty  on  that  charge,  for  the  depositor 
had  a  right  to  authorize  the  defendant  to  take  and 
use  his,  the  depositor's  money,  in  any  way  he  saw  fit. 

IV. 

If  you  find  that  as  respects  the  amount  alleged  to 
have  been  taken  and  converted  b}^  the  defendant  in  any 
particular  count  of  this  indictment,  the  defendant  took 
the  same  or  any  thereof  and  converted  it  to  his  own 
use  or  to  the  use  of  an}^  other  person,  you  will  first 
inquire  whether  or  not  he  had  the  authority  of  the  de- 
positor from  whose  account  the  same  was  taken  to  take 
and  use  the  same,  and   if  vou  find  that  he  liad  such 
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authority,  then  you  should  find  the  defendant  not  guilty 
under  that  count;  or  if  you  have  a  reasonable  doubt  as 
to  whether  or  not  the  defendant  so  took  and  converted 
such  sum  without  the  authority  of  the  depositor,  then 
you  should  find  the  defendant  not  guilty  under  that 
count. 


If,  in  considering  any  particular  count  of  the  in- 
dictment, you  find  beyond  a  reasonable  doubt  that  the 
defendant  did  not  have  authorit}^  to  take  and  use  the 
money  or  any  portion  thereof  charged  to  have  been 
taken  by  him,  but  find  that  he  did  take  and  use  the 
same  in  good  faith,  believing  that  he  had  authority 
so  to  do,  or  if  you  entertain  a  reasonable  doubt  as  to 
whether  or  not  he  in  good  faith  believed  he  had  au- 
thority to  take  and  use  the  same,  then  you  should  find 
the  defendant  not  guilty.  In  other  words,  in  order 
to  find  the  defendant  guilty,  you  must  find  beyond  a 
reasonable  doubt  that  he  not  only  took  and  appropri- 
ated to  his  own  use  or  to  the  use  of  another  the  money, 
or  some  thereof,  charged  in  the  particular  count  to 
have  been  taken  and  appropriated  by  him,  without  au- 
thority of  the  depositor,  but  you  must  also  find  and 
be  satisfied  beyond  a  reasonable  doubt  that  in  taking 
and  appropriating  the  same  he  acted  with  intent  to 
injure  or  defraud  the  bank  or  the  depositor.  If,  there- 
fore, you  find,  that  although  the  defcnthuit  took  and 
appropriated  to  his  own  use  or  to  the  use  of  another 
any  particular  sum  held  on  deposit  by  the  bank  without 
the  authority  of  the  bank  or  witliout  the  authority  of 
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the  depositor,  but  find  that  he  honestly  beheved  he  had 
the  authority  of  the  depositor  so  to  do,  and  that,  so 
believing,  he  took  and  appropriated  the  same,  or  if  you 
have  a  reasonable  doubt  as  to  that,  you  should  find  the 
defendant  not  guilty. 


VI 


There  is  some  testimony  on  the  part  of  the  prosecu- 
tion tending  to  show  that  in  some  instances  a  depositor 
authorized  the  defendant  to  take  his  or  her  money  then 
on  deposit  in  the  bank  and  loan  it  on  good  security  and 
that  defendant  thereupon  took  the  money  and  used  it 
himself,  placing  his  personal  note  in  the  bank  for  it. 
The  defendant,  however,  contends  that  in  all  such  cases 
the  depositor  authorized  him  to  use  the  money  himself, 
if  he  desired  to  do  so.  I  instruct  you,  however,  that  so 
far  as  this  case  is  concerned,  if  you  find  that  as  to  any 
sum  of  money  mentioned  in  any  count  of  the  indictment 
the  defendant  was  authorized  to  take  the  same,  but  in- 
structed to  loan  it  on  security  only  and  that  he  there- 
upon took  the  money  and  used  it  himself,  you  cannot 
find  him  guilty  for  so  doing,  for  in  such  case  he  had 
authoritj^  to  withdraw  the  money  from  the  bank  and  if, 
after  withdrawing  it,  he  did  not  loan  it  as  directed  but 
used  it  himself,  he  did  not  thereby  violate  the  statute 
under  which  he  is  being  prosecuted  here. 

Whereupon,  the  court  gave  to  the  jury  the  follow- 
ing instructions: 

GENTLEMEN  OF  THE  JURY:  You  have 
listened  patiently  to  the  testimony  and  arguments  of 
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counsel  in  this  case  during  the  past  week  and  it  now 
becomes  my  duty  to  lay  down  a  few  general  rules  of 
law  to  guide  you  in  your  deliberations.  When  I  have 
done  this  the  responsibility  of  the  Court  for  the  conduct 
of  this  trial  will  end  and  yours  will  begin. 

Section  5209  of  the  Revised  Statutes  of  the  United 
States,  so  far  as  material  to  your  present  inquiry,  reads 
as  follows:  "Every  president  of  any  association" 
(meaning,  of  course,  a  National  Banking  Association), 
"who  abstracts  any  of  the  moneys,  funds  or  credits  of 
the  association  with  intent  to  injure  or  defraud  the 
association  or  any  other  company,  body  |>olitic  or  cor- 
porate, or  any  individual  person,  shall  be  deemed  guilty 
of  a  misdemeanor  and  shall  be  punished  as  therein  pro- 
vided." The  indictment  in  this  case  charges  eight  sep- 
arate and  distinct  violations  of  this  section  in  as  many 
different  counts. 

The  first  count  charges  that  Thomas  R.  Sheridan, 
the  above  named  defendant,  heretofore,  to-wit:  on  the 
7th  day  of  March,  1911,  in  the  county  of  Douglas,  with- 
in the  State  and  District  of  Oregon  and  within  the  jur- 
isdction  of  this  Court,  was  then  and  there  President  of 
a  certain  National  Banking  Association,  to-wit:  the 
P'irst  National  Bank  of  Roseburg,  Oregon,  theretofore 
duly  organized  and  established  and  then  and  there  exist- 
ing and  doing  business  at  the  city  of  Roseburg  in  the 
county  of  Douglas,  within  the  State  and  District  of 
Oregon,  District  aforesaid,  under  the  laws  of  the  United 
States,  and  that  lie,  the  said  Tliomas  R.  Sheridan,  so 
then  and  there  on  the  date  last  alK)ve  mentioned  being 
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such  President  did  then  and  there  at  the  said  city  of 
Roseburg,  County  of  Douglas,  in  the  State  and  District 
of  Oregon,  on,  to-wit:  the  7th  day  of  March,  1911,  will- 
fully and  unlawfully  abstract  and  convert,  and  cause 
to  be  abstracted  and  converted  to  his,  the  said  Thomas 
R.  Sheridan's  own  use,  benefit  and  advantage,  and  to 
the  use,  benefit  and  advantage  of  one  B.C.  Agee,  certain 
moneys,  funds  and  credits  of  said  National  Banking 
Association,  of  the  amount  and  value  of  $230.00,  a 
more  particular  description  of  which  is  to  this  Grand 
Jury  unknown,  from  and  out  of  the  moneys,  funds 
and  credits  of  said  National  Banking  Association  held 
by  the  said  National  Banking  Association  as  a  deposit 
for  the  sole  use  and  benefit  of  one  David  Hull,  a  de- 
positor and  creditor  of  said  First  National  Bank  of 
Roseburg,  by  means  of  a  certain  instrument  designated 
as  a  memorandum  check,  without  the  knowledge  and 
consent  of  said  National  Banking  Association,  and  with 
the  intent  then  and  there  on  the  part  of  him,  the  said 
Thomas  R.  Sheridan,  to  injure  and  defraud  the  said 
National  Banking  Association  and  said  depositor  and 
creditor  therein." 

The  seven  remaining  counts  are  in  all  respects  sim- 
ilar to  the  first,  except  as  to  the  date  of  the  abstraction, 
the  amount  abstracted,  the  name  of  the  depositor  and 
the  person  to  whose  use,  benefit  and  advantage  the 
moneys  were  appropriated. 

This  indictment,  gentlemen  of  the  jury,  is  but  the 
formal  accusation  presented  against  the  defendant  by 
the  Grand  Jury.     It  is  no  evidence  of  his  guilt  and 
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you  must  indulge  in  no  presumption  against  him  simp- 
ly by  reason  of  the  fact  that  he  has  been  indicted. 

To  the  several  counts  of  the  indictment  the  defend- 
ant has  interposed  his  plea  of  not  guilty.  This  plea 
places  at  issue  every  material  averment  of  the  indict- 
ment and  casts  upon  the  Government  the  burden  of 
proving  every  such  averment  to  your  satisfaction  and 
beyond  a  reasonable  doubt. 

A  reasonable  doubt,  in  this  connection,  is  such  a 
doubt  as  will  cause  a  reasonable,  prudent  and  consid- 
erate man  to  hesitate  or  waver  in  the  gravest  and  most 
vital  concerns  of  human  life  before  acting  on  the  truth 
of  the  matter  charged  or  alleged.  This  doubt  may  arise 
from  the  evidence  or  from  the  lack  of  evidence.  On 
the  one  hand  you  will  not  be  swayed  by  doubts  which 
are  purely  imaginar\%  capricious  or  speculative;  on  the 
other  hand  you  must  not  convict  in  the  face  of  doubts 
which  are  real  and  substantial.  If  from  a  fair  and 
candid  consideration  of  all  the  testimony  you  can  say 
upon  your  oaths  as  jurors  that  you  have  an  abiding 
conviction  to  a  moral  certainty  of  the  truth  of  the 
charge,  then  you  have  no  reasonable  doubt  and  should 
convict;  if,  on  the  other  hand,  you  have  no  such  moral 
convictions,  if  you  have  a  doubt  for  which  a  substantial 
reason  can  be  given  you  must  give  the  defendant  the 
benefit  of  that  doubt  and  find  him  not  guilty. 

I  further  charge  you  that  this  rule  of  reasonable 
doubt  applies  to  each  and  every  one  of  you,  and  so  long 
as  any  juror  entertains  a   reasonable  doubt  as  to  the 
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guilt  of  the  defendant  it  is  his  sworn  duty  to  vote  not 
guilty.  I  do  not  mean  by  this  that  you  should  be  arbi- 
trary or  unyielding,  for  it  is  your  duty  to  compromise 
your  differences  as  best  you  can;  but  if,  after  a  full 
consideration  and  discussion  of  all  the  testimony,  you 
still  entertain  a  reasonable  doubt  as  to  the  guilt  of  the 
defendant,  you  must  vote  not  guilty  so  long  as  such 
doubt  remains. 

I  further  instruct  you  at  this  time  that  every  man 
accused  of  a  violation  of  the  law  is  presumed  to  be  in- 
nocent of  the  crime  charged  until  his  guilt  is  established 
to  the  satisfaction  of  the  jury,  to  the  exclusion  of  every 
reasonable  doubt.  This  presumption  of  innocence  is 
not  a  mere  fiction  which  you  may  disregard  at  pleasure; 
it  is  a  substantial  part  of  the  law  of  the  land;  it  accom- 
panies the  defendant  throughout  the  trial  and  abides 
with  him  until  its  last  vestige  is  removed  by  the  evi- 
dence on  the  part  of  the  Government  and  until  you  are 
satisfied  of  his  guilt  beyond  a  reasonable  doubt,  not- 
withstanding the  presumption  of  innocence  with  which 
the  law  surrounds  him. 

There  are  two  elements  in  the  crime  here  charged, 
gentlemen  of  the  jury,  or  at  least  two  principal  ele- 
ments :  One  is  the  abstraction  of  the  funds  of  a  national 
bank  and  the  other  is  the  intention  with  which  the  funds 
were  so  abstracted.  I  will  define  the  word  "abstract," 
in  the  language  of  the  Supreme  Court  of  the  United 
States:  "The  word  'abstract'  as  used  in  the  statute 
has  but  one  meaning,  being  that  which  is  attached  to 
it  in  its  ordinary  and  popular  use.     It  means  to  take 
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or  withdraw  from,  so  that  to  abstract  the  funds  of  a 
bank,  or  a  portion  of  them,  is  to  take  and  withdraw 
from  the  possession  and  control  of  the  bank,  the  moneys 
and  funds  alleged  to  be  abstracted.  To  constitute  this 
offense  within  the  meaning  of  the  act  it  is  necessary 
that  the  moneys  and  funds  shall  be  abstracted  from  the 
bank  without  its  knowledge  and  consent,  with  the  in- 
tent to  injure  or  defraud  it  or  some  other  company  or 
person,  or  to  deceive  some  officer  of  the  association  or 
an  agent  appointed  to  examine  its  affairs." 

I  might  add  here  that  there  is  no  charge  in  this 
indictment  that  the  abstraction  was  made  for  the  pur- 
pose of  deceiving  any  officer  of  the  association  or  any 
agent  appointed  to  examine  its  affairs. 

It  is  conceded  in  this  case,  gentlemen  of  the  jury, 
that  the  First  National  Bank  of  Roseburg  was  an  as- 
sociation organized  and  existing  under  the  laws  of  the 
United  States  during  all  the  times  mentioned  in  this 
indictment;  it  is  likewise  conceded  that  the  defendant 
Thomas  R.  Sheridan  was  the  president  of  that  associa- 
tion during  all  the  times  mentioned  in  the  indictment 
and  for  many  years  prior  thereto ;  it  is  likewise  conceded 
that  the  defendant  Thomas  R.  Sheridan  withdraw  from 
the  bank  the  several  sums  of  money  belonging  to  the 
several  depositors  as  set  forth  in  the  indictment  by  means 
of  certain  memorandum  checks  received  in  evidence. 

The  ])rincipal  question  for  your  consideration  will  be 
— or  at  least  the  first  question  for  your  consideration 
will  be:     Was  the  defendant  autliorized  by  the  depos- 
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itors  to  withdraw  these  moneys?  If  you  find  from  the 
testimony  in  this  ease  that  he  was  so  authorized  or  if 
you  find  from  the  course  of  dealing  between  the  de- 
fendant and  the  depositor  that  the  defendant  had  rea- 
sonable cause  to  believe  and  on  good  faith  did  believe 
that  he  was  so  authorized,  then  he  is  not  guilty  of  the 
crime  here  charged.  But  if  you  are  satisfied  beyond  a 
reasonable  doubt  that  he  had  no  authority  from  the 
depositor  to  withdraw  the  funds,  and  if  you  further 
find  that  he  had  no  reasonable  cause  to  believe  and  did 
not  in  good  faith  believe  that  he  had  such  authority, 
then  his  abstraction  of  the  funds  was  wrongful,  and 
the  crime  is  complete  if  you  find  that  the  abstraction 
was  made  with  the  intent  to  injure  or  defraud  either 
the  banking  association  or  the  depositor. 

This,  gentlemen  of  the  jury,  is  the  proper  place  to 
limit  the  scope  and  effect  of  certain  testimony  which 
the  Court  received  during  the  trial.  You  will  recall 
that  the  Court  admitted  testimom^  relating  to  transac- 
tions between  the  defendant  and  other  depositors  of  a 
similar  nature  to  those  set  forth  in  the  indictment.  This 
testimony  was  not  offered  for  the  purpose  of  proving 
authority  or  a  want  of  authority  for  the  issuance  of  the 
particular  checks  set  forth  in  the  indictment.  You  can- 
not prove  that  a  man  had  authority  to  draw  a  check 
for  one  depositor  by  proving  that  he  had  authority  to 
draw  a  check  for  another  depositor  at  another  and  dif- 
ferent time.  The  converse  of  this  is  equally  true.  You 
cannot  prove  that  a  man  had  no  authority  to  withdraw 
funds  from  a  bank  in  behalf  of  one  depositor  by  proving 
that  at  another  and  different  time  he  withdrew  funds 


vs.  Thomas  R.  Sheridan 


•Jo.> 


from  the  bank  belonging  to  another  depositor  without 
authority.  So  that  the  testimony  as  to  these  transac- 
tions outside  of  those  particular  transactions  set  forth 
in  the  indictment  must  not  be  considered  by  you  in  de- 
termining the  question  of  want  of  authority  at  all.  You 
will  not  consider  this  testimony  until  after  you  have 
settled  in  your  own  minds  beyond  a  reasonable  doubt 
that  the  funds  mentioned  in  the  indictment  were  with- 
drawn from  the  bank  by  the  defendant  without  authority 
from  the  depositor,  real  or  apparent,  as  I  have  defined 
these  terms  to  you. 

If  you  find  beyond  a  reasonable  doubt  that  the  de- 
fendant abstracted  these  funds  wrongfully,  as  I  have 
defined  that  term  to  you,  the  next  question  for  you  to 
determine  will  be:  Were  they  so  abstracted  with  the 
intent  to  injure  or  defraud  either  the  association  or  the 
depositor? 

To  defraud  implies  and  includes  all  acts,  omissions 
and  concealments  which  involve  a  breach  of  legal  or 
equitable  duty,  trust  and  confidence  generally  reposed, 
and  which  are  injurious  to  another,  or  by  which  an 
undue  and  unconscionable  advantage  is  taken  of  another. 

On  the  question  of  fraudulent  intent  I  charge  you 
that  it  is  an  axiom  of  the  law  that  ever}^  sane  man  is 
presumed  to  intend  the  natural  or  necessary  conse- 
quences of  his  voluntary  acts,  and  this  presumption 
will  usually  j)revail  unless  from  a  consideration  of  all 
the  circumstances  the  jury  entertain  a  reasonable  doubt 
whether  the  intent  did  in  fact  exist. 
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In  directing  that  these  offenses,  or  the  acts  which 
constitute  them,  must  be  committed  with  intent  to  in- 
jure or  defraud  the  bank,  the  statute  does  not  intend 
it  shall  be  made  to  appear  that  the  defendant  had 
either  malice  or  ill  will  towards  the  association  or  to- 
wards the  depositors.  This  term,  namely:  "With  in- 
tent to  injure  and  defraud,"  means  nothing  more  than 
that  general  intent  to  injure  or  defraud  which  always 
arises  in  contemplation  of  law  when  one  willfully  or 
intentionally  does  that  which  is  illegal  or  fraudulent 
and  which  in  its  necessary  and  natural  consequences 
must  injure  another.  So  that,  while  the  offense  of  ab- 
straction without  authority  must  be  committed  by  the 
defendant  with  intent  to  injure  or  defraud  either  the 
association  or  the  depositor,  that  intent  may  be  shown 
or  may  be  presumed  from  the  doing  of  the  wrongful, 
fraudulent  and  illegal  acts  which  in  their  necessary  re- 
sults naturally  produce  loss  or  injury,  either  to  the 
association  or  to  the  depositor. 

The  law  presumes  that  every  man  intends  the  legiti- 
mate consequences  of  his  acts.  Wrongful  acts  knowing- 
ly or  intentionally  committed  can  neither  be  justified 
nor  excused  on  the  ground  of  innocent  intent.  The  in- 
tent to  injure  or  defraud  is  presumed  when  the  unlaw- 
ful act  which  results  in  loss  or  injury  is  proven  to  have 
been  knowingly  committed. 

If,  therefore,  you  find  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant,  Thomas  R.  "Sheri- 
dan, without  having  previously  secured  the  authority  of 
the  depositors  so  to  do,  or  without  apparent  authority 
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as  I  have  defined  that  term  to  you,  willfully  abstracted 
the  funds  of  the  bank  then  held  in  said  bank  to  the  credit 
of  said  depositors  in  manner  and  form  as  alleged  in 
the  indictment,  and  converted  said  funds  to  his  own 
use  and  benefit,  the  intent  to  injure  and  defraud  both 
the  bank  and  the  said  depositors  may  be  by  you  pre- 
sumed. Acts  which  involve  such  consequences,  when 
knowingly  and  wrongfully  committed,  established  not 
only  the  guilty  intent  to  injure  and  defraud  mentioned 
in  the  statute,  but  they  disclose  moral  turpitude  utterly 
inconsistent  with  an  innocent  intent. 

It  is  presumed  that  every  person  intends  the  natural 
and  ordinary  consequences  of  his  own  acts.  Applying 
this  rule  to  the  case  at  bar,  if  you  should  find  from  the 
evidence  beyond  a  reasonable  doubt  that  the  defendant 
without  authority  took  from  the  accounts  of  his  deposit- 
ors named  in  the  indictment,  without  previous  authoriza- 
tion from  them,  their  money  and  converted  the  same 
to  his  own  use  and  benefit,  and  thereby  placed  the  same 
beyond  the  control  of  said  dpositors,  you  would  be  jus- 
tified then  in  presuming  that  he  did  these  acts  with  intent 
to  injure  and  defraud  said  depositors. 

Again,  as  observed  by  the  Supreme  Court  of  the 
United  States  experience  shows  that  positive  proof  of 
fraudulent  acts  is  not  generally  to  be  expected,  and  for 
that  reason,  among  others,  the  law  ])ermits  a  resort  to 
circumstances  as  a  means  of  ascertaining  the  truth.  And 
in  such  cases  great  latitude  is  allowed  by  law  to  the 
acceptance  of  indirect  or  circumstantial  evidence,  the 
aid  of  whicii  is  constantly  recjuired,  not  merely  for  the 
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purpose  of  remedying  the  want  of  direct  evidence,  but 
also  to  supply  protection  against  imposition.  Whenever 
the  necessity  arises  for  a  resort  to  circumstantial  evi- 
dence, either  from  the  nature  of  the  inquiry  or  the  fail- 
ure of  direct  proof,  objections  to  testimony  on  the 
ground  of  irrelevancy  are  not  favored  for  the  reason 
that  the  force  and  effect  of  circumstantial  facts  usually 
and  almost  necessarily  depend  upon  their  connection 
with  each  other.  Circumstances  altogether  inconclu- 
sive, if  separately  considered,  may,  by  their  number  and 
joint  operation,  corroborated  by  minor  coincidences,  be 
sufficient  to  constitute  conclusive  proof,  and  where  fraud 
is  the  question  at  issue  evidence  of  frauds  of  like  charac- 
ter committed  by  the  same  parties  at  or  near  the  same 
time  is  admissible.  Its  admissibility  is  placed  on  the 
ground  that  where  transactions  of  a  similar  character 
executed  by  the  same  parties  are  closely  connected  in 
point  of  time,  the  inference  is  reasonable  that  they  pro- 
ceeded from  the  same  motive.  The  case  of  fraud  as 
here  stated  is  among  the  few  exceptions  to  the  general 
rule  that  other  offenses  of  the  accused  are  not  relevant 
to  establish  the  main  charge. 

But,  gentlemen  of  the  jury,  while  the  fraudulent 
intent  may  be  proved  by  either  direct  or  circumstantial 
evidence,  it  must  nevertheless  be  established  to  your  sat- 
isfaction and  beyond  a  reasonable  doubt  before  you  can 
return  a  verdict  of  guilty.  And  where  the  Government 
relies  on  circumstantial  evidence  to  er  .>lish  the  fraud- 
ulent intent  the  circumstances  themselves  must  be  proved 
to  the  satisfaction  of  the  jury  and  beyond  a  reasonable 
doubt,  and  when  so  proved  they  must  not  only  be  con- 
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sistent  with  the  guilt'  of  the  defendant,  but  they  must  be 
inconsistent  with  any  other  rational  hypothesis.  In  other 
words,  gentlemen  of  the  jury,  if  you  can  reconcile  the 
testimony  in  this  case  on  any  reasonable  theory  consist- 
ent with  the  innocence  of  the  defendant  it  is  your  duty 
to  do  so. 

A  number  of  reputable  witnesses  have  testified  that 
for  many  years  last  past  the  reputation  of  the  defendant 
for  honesty  and  integrity  in  the  community  in  which 
he  has  resided  during  that  period  has  been  good,  and  I 
might  add  here  that  that  fact  is  conceded  by  the  Gov- 
ernment. This  testimony  is  evidence  in  favor  of  the 
defendant  and  is  before  you  for  your  consideration  in 
connection  with  the  other  evidence  in  the  case.  In  all 
cases  in  which  a  person  accused  of  a  crime,  involving  dis- 
honesty and  want  of  integrity,  is  on  trial,  his  good  repu- 
tation for  honesty  and  integrity,  is  properly  to  be  sub- 
mitted to  the  jury.  The  jDurpose  of  such  testimony  is 
to  enable  the  jury  to  determine  the  degree  of  improb- 
ability that  the  person  on  trial,  who  possesses  such  a 
reputation,  would  have  committed  such  a  crime.  What 
weight  is  to  be  given  to  the  good  reputation  of  the  de- 
fendant rests  solely  with  the  jury.  The  circumstances 
in  one  case  may  be  such  that  an  established  re])utation 
for  honesty  and  integrity  on  the  j)aii:  of  the  defendant 
would  create  a  reasonable  doubt  as  to  his  guilt,  although 
vrithout  such  rej)utation  the  evidence  in  the  case  would 
be  convincing  and  justify  a  verdict  of  guilty.  In  an- 
other case  the  circumstances  may  be  such  as  would  re- 
(juire  a  verdict  of  guilty,  notwithstanding  an  established 
reputation   for  integrity  on  the  part  of  the  defendant. 
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It  does  not  necessarily  follow  from  the  fact  that  a  man 
has  a  good  reputation  for  honesty  and  integrity  that 
he  actually  possesses  those  traits  of  character  and  the 
mere  possession  of  such  a  reputation  does  not  render 
the  person  possessing  it  incapable  of  committing  a  crime 
involving  dishonesty  and  a  want  of  integrity.  It  is  with- 
in the  common  knowledge  of  mankind  that  many  per- 
sons bearing  a  good  reputation  have  nevertheless  been 
guilty  of  crime.  While  the  reputation  of  the  defendant 
for  honesty  and  integrity  is  for  your  consideration  as 
part  of  the  evidence  in  the  case,  it  is  entitled  to  just 
the  weight — no  less  and  no  more — which  you,  upon  a 
review  of  all  the  evidence  in  the  case  and  in  the  exercise 
of  a  sound  judgment,  shall  attach  to  it. 

You,  gentlemen  of  the  jury,  are  the  sole  judges  of 
the  facts  in  this  case  and  of  the  credibility  of  the  wit- 
nesses. Before  reaching  a  verdict  you  will  carefully 
consider  and  compare  all  the  testimony,  you  will  observe 
the  demeanor  of  the  witnesses  on  the  stand  as  they 
appeared  before  you;  you  will  take  into  consideration 
their  interest  in  the  result  of  your  verdict,  if  any  such 
interest  is  shown;  their  knowledge  of  the  facts  in  rela- 
tion to  which  they  have  testified;  the  probability  of  the 
truth  of  their  testimony;  their  bias  or  ])rejudice,  or 
the  absence  of  either  of  these  qualities;  any  motives  that 
may  lie  back  of  their  testimony,  and  all  the  facts  and 
circumstances  given  in  eviaence  or  surrounding  the 
witnesses  on  the  trial. 

I  further  charge  you,  gentlemen  of  the  jury,  that 
if  vou  find  that  any  witness  has  v/illfullv  testified  false- 
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ly  to  any  material  fact  before  you,  or  if  any  witness 
has  been  successfully  impeached,  you  are  at  liberty  to 
disregard  the  testimony  of  that  witness  entirely  except 
in  so  far  as  he  or  she  may  be  corroborated  by  other 
credible  testimony  or  by  other  known  facts  in  the  case. 

Congress  has  passed  stringent  laws  for  the  protec- 
tion of  deposits  in  national  banks,  and  it  is  the  duty 
of  courts  and  juries  to  enforce  these  laws  whenever  and 
wherever  violated,  and  if  you  are  satisfied  in  this  case 
beyond  a  reasonable  doubt  that  this  defendant  has  vio- 
lated these  laws  in  manner  and  form  as  charged  in  the 
indictment  you  will  not  hesitate  to  so  find  by  your 
verdict.  If  on  the  other  hand,  you  entertain  a  reason- 
able doubt  as  to  his  guilt,  no  higher  or  more  solemn 
duty  can  rest  upon  you  than  to  return  a  verdict  of 
not  guilty. 

The  Government  of  the  United  States  insists  on 
obedience  to  its  laws,  but  it  demands  no  victims;  it  asks 
equal  and  exact  justice  at  your  hands  and  nothing  more 
— justice  for  itself  and  justice  for  the  citizen  accused 
of  violating  its  laws. 

MR.  FULTON :  I  except  to  the  Court's  refusal 
to  give  defendant's  requested  instructions  Nos.  1,  2,  3, 
4,  5,  6,  7,  8,  9,  10,  11  and  12,  and  I  also  except  to  the 
Court's  refusal  to  give  those  instructions  in  tlic  niannrr 
and  form  requested.  I  take  an  exception  to  the  refusal 
of  the  Court  to  instruct  the  jury  to  return  a  verdict  for 
the  defendant  on  the  ground  that  sufficient  evidence 
in  law  of  intent  to  defrand  on  tlie  j)art  of  the  dertMidant 
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has  not  been  introduced  in  this  case,  and  as  that  is  an 
essential  element  of  the  crimes  charged  that  therefore 
the  jury  would  not  be  justified  in  returning  a  verdict 
against  the  defendant  on  any  or  all  of  the  counts  in  this 
indictment.  I  except  to  the  Court's  refusal  to  instruct 
the  jury  to  return  a  verdict  in  favor  of  the  defendant 
on  the  ground  that  sufficient  evidence  in  law  that  de- 
fendant did  not  have  authority  to  withdraw  or  abstract 
the  money  deposited  in  the  bank  of  which  he  was  the 
president,  in  the  manner  and  by  the  method  which  the 
uncontradicted  evidence  in  this  case  shows  was  employed 
by  him,  has  not  been  introduced  in  this  case. 

I  ask  the  Court  at  this  time  to  instruct  the  jury  that 
sufficient  evidence  in  law  has  not  been  introduced  in 
this  case  to  justify  them  in  finding  that  defendant  with- 
drew or  abstracted  money  belonging  to  any  of  the  de- 
positors who  have  testified  as  witnesses  in  this  case,  on 
the  ground  that  when  a  depositor  deposits  money  in  a 
national  bank  as  the  depositors  testifying  in  this  case 
have  done  the  money  so  deposited  ceases  to  be  the  money 
of  the  depositor  and  becomes  the  bank's  money,  and  that 
there  is  merely  a  creditor  and  debtor  relation  between 
the  depositor  and  the  bank,  and  therefore  that  the  money 
withdrawn  or  abstracted  by  the  defendant  was  money 
belonging  to  the  b'^nk. 

THE  COURT:  The  instruction  requested  is  re- 
fused. 

MR.  FULTON :  I  save  an  exception,  if  the  Court 
please.  I  ask  the  Court  at  this  time  to  instiTict  the 
jury  that  the  indictment  in  this  case  charges  the  defend- 
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ant  with  having  abstracted  moneys,  funds  and  credits 
of  the  First  National  Bank  of  Roseburg,  Oregon,  and 
that  therefore,  if  the  jury  find  that  the  moneys,  funds, 
or  credits  abstracted  by  the  defendant  as  shown  by  the 
evidence  in  this  case  were  moneys,  funds  or  credits  of 
the  depositors  who  have  testified  in  this  case,  the  jury 
should  find  the  defendant  not  guilty. 

THE  COURT:     I  refuse  to  so  instruct  the  jury. 

MR.  FULTON :  I  save  an  exception,  if  the  Court 
please.  I  also  particularly  except  to  the  Court's  re- 
fusal to  instruct  the  jury  in  accordance  with  defend- 
ant's requested  instruction  No.  5,  that  an  officer  of  a 
National  Bank  who  has  full  charge  of  making  loans  on 
behalf  of  the  bank  has  a  right  to  lend  anj'  portion  or  all 
of  the  money  deposited  in  the  bank  bj^  depositors  on 
general  checking  accounts  without  first  obtaining  per- 
mission from  the  depositor  or  depositors  to  do  so.  I 
except  to  the  Court's  failure  to  instruct  the  jury  that 
sufficient  evidence  in  law  has  not  been  introduced  in 
this  case  to  justify  the  jury  in  finding  that  any  of  the 
depositors  who  have  testified  in  this  case  have  been  de- 
frauded by  the  acts  of  defendant. 

Thereupon  the  jury  retired  to  deliberate  upon  a 
verdict,  and  thereafter  returned  into  Court  their  verdict 
finding  the  defendant  guilty  as  charged  upon  Counts 
One  (1)  and  Four  (4)  of  said  indictment.  Said  verdict 
having  been  recorded  by  the  clerk  and  read  to  the  .jury 
who  confirmed  the  same,  the  Court  thereupon  discharged 
the  jury  from  further  consideration  of  this  cause. 
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And  the  Court  having  duly  set  a  day  for  pronounc- 
ing sentence  upon  the  defendant,  said  defendant  before 
sentence  was  pronounced  upon  him  presented  to  the 
Court  a  motion  in  arrest  of  judgment  and  a  motion  for 
a  new  trial  herein;  and  the  aforesaid  motion  in  arrest 
of  judgment  and  motion  for  a  new  trial  herein  having 
been  argued  by  counsel  for  the  defendant  and  for  the 
plaintiff,  respectively,  the  Court  denied  said  motions, 
and,  thereupon,  rendered  its  judgment  and  sentence 
upon  the  defendant,  and  made  its  order  granting  to 
said  defendant  thirty  days  within  which  to  prepare  and 
serve  upon  the  plaintiff  a  draft  of  his  proposed  bill  of 
exceptions  upon  writ  of  error  herein,  which  time  was 
thereafter  extended  by  successive  stipulations  of  the 
parties  and  orders  of  the  Court  to  and  including  the 
10th  day  of  October,  1915. 

Within  the  time  allowed  by  stipulation  of  the  parties 
and  the  order  of  this  Court  the  bill  of  exceptions  has 
been  presented,  filed  and  served  and  is  now  by  the  stipu- 
lation of  the  parties  and  order  of  this  Court  settled  and 
allowed  as  the  bill  of  exceptions  in  this  case. 
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Concerning  the  embodiment  of  exhibits  in  and  as  a 
part  of  this  Bill  of  Exceptions,  the  respective  parties 
hereto  have  stipulated  and  the  Court  has  made  its  order 
as  follows,  to-wit: 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

United  States  of  America^  Plaintiff, 

vs. 
Thomas  R.  Sheridan,  Defendant. 

Stipulation  and  Order  Transmitting  all  Exhibits 
and  the  above-entitled  cause  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
and  making  the  same  a  part  of  the  bill  of  excep- 
tions without  incorporation  at  large  therein. 

IT  IS  HEREBY  STIPULATED  AND 
AGREED  by  and  between  the  respective  parties  here- 
to that  all  United  States'  exhibits  and  all  defendant's 
exhibits  introduced  in  evidence  and  on  file  in  the  above- 
entitled  cause  may  be  transmitted  in  the  original  by 
the  Clerk  of  the  above-entitled  Court  to  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  and  that  said 
exhibits  may  be  included  as  and  deemed  a  part  of  the 
Bill  of  Exceptions  upon  Writ  of  Error  herein,  with 
the  same  effect  in  all  respects  as  though  incorporated 
at  large  in  said  Bill  of  Exceptions. 

As  to  those  Exhibits  which  have  been  heretofore 
withdrawn,  certified  copies  shall  be  transmitted  in  lieu 
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of  the  originals,  to  have  the  same  force  and  effect  as 
the  originals. 

Dated  this  19th  day  of  October,  1915. 

Clarence  L.  Reames. 
United  States  Attorne}^  for  Oregon. 

J.  L.  McNah, 
Attorney  for  Defendant. 

Now,  on  this  day,  for  good  cause  shown  and  pursu- 
ant to  the  above  and  foregoing  stipulation,  the  Clerk 
of  the  above-entitled  Court  is  hereby  directed  and 
ordered  to  transmit  all  of  the  United  States'  exhibits 
and  all  of  the  defendant's  exhibits  introduced  in  evi- 
dence and  on  file  in  the  above-entitled  cause,  in  the 
original,  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit;  and 

IT  IS  HEREBY  ORDERED  that  said  exhibits 
shall  be  included  as  and  deemed  a  part  of  the  Bill  of 
Exceptions  upon  Writ  of  Error  herein  with  the  same 
effect  in  all  respects  as  though  incorporated  at  large 
in  said  Bill  of  Exceptions. 

IT  IS  FURTHER  ORDERED  that  in  those  in- 
stances where  exhibits  have  been  withdrawn,  that  the 
certified  copies  thereof  be  transmitted,  the  same  to  have 
the  same  effect  as  the  originals. 

Dated  this  19th  day  of  October,  1915. 

Frank  H.  Rudkin, 
United  Stales  District  Judge. 
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In  the  District  Court  of  the  United  States,  for  the 
District  of  Oregon, 

United  States  of  America,  Plaintiff, 

vs. 
Thomas  R.  Sheridan,  Defendant. 

STIPULATION  RE  BILL  OF  EXCEPTIONS. 

IT  IS  HEREBY  STIPULATED  AND 
AGREED  by  and  between  the  respective  parties  here- 
to that  the  above  and  foregoing  Proposed  Bill  of  Ex- 
ceptions upon  Wirt  of  Error  herein  has  been  presented 
within  the  time  allowed  b}^  law  and  the  rules  and  orders 
of  this  Court  duly  and  regularly  made  in  this  behalf, 
and  that  the  same  is  in  proper  form  and  conforms  to 
the  truth,  and  that  it  may  be  settled,  allowed,  signed 
and  authenticated  by  this  Court  as  the  true  Bill  of 
Exceptions  herein,  and  that  it  may  be  made  a  part  of 
the  record  in  this  cause. 

Dated  this  19th  day  of  October,  1915. 

Clarence  L.  Reames, 
United  States  Attorney. 

J.  L.  McNab, 
Attorney  for  Defendant. 
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In  th^  District  Court  of  the  United  States,  for  the 
District  of  Oregon. 

United  States  of  America,  Plaintiff, 

vs. 
Thomas  R.  Sheridan,  Defendant, 

The  above  and  foregoing  Bill  of  Exceptions,  duly 
proposed  by  the  defendant,  Thomas  R.  Sheridan,  and 
duly  agreed  upon  by  the  respective  parties  hereto,  hav- 
ing been  presented  to  the  Court  within  the  time  allowed 
and  required  by  law  and  by  the  rules  and  orders  of  this 
Court  duly  and  regularly  made  in  that  behalf,  is  hereby 
settled,  allowed,  signed  and  authenticated  as  in  proper 
form  and  as  conforming  to  the  truth  and  as  the  true 
Bill  of  Exceptions  herein,  and  is  hereby  made  a  part  of 
the  record  in  this  cause. 

Dated  this  19th  day  of  October,  1915. 

Frank  H.  Rudkin, 
Judge  of  the  District  Court 
of  the  United  States  for  the 
District  of  Oregon. 

Filed  October  25,  1915.— G.  H.  Marsh,  Clerk. 
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AND  AFTERWARD,  to-wit:  on  the  25th  day  of 
October,  1915,  there  was  duly  filed  in  said  Court  and 
cause,  a  Petition  for  Writ  of  Error,  in  words  and  figures 
as  follows,  to-wit: 

PETITION  FOR  WRIT  OF  ERROR. 

Now  comes  Thomas  R.  Sheridan,  defendant  in  the 
above-entitled  cause,  and  brings  this  his  Petition  for  a 
Writ  of  Error  to  the  District  Court  of  the  United 
States  for  the  District  of  Oregon,  and  respectfully 
shows : 

That  on  the  30th  day  of  April,  1915,  there  was 
rendered  and  entered  in  the  above-entitled  court  a  judg- 
ment and  sentence  against  him,  the  above-named  de- 
fendant, whereby  said  defendant  was  adjudged  and 
sentenced  to  be  imprisoned  for  the  term  of  five  (5) 
years  in  the  United  States  Penitentiarj'^  at  McNeil's 
Island,  State  of  Washington,  in  which  judgment  and 
sentence  against  said  defendant,  and  in  the  proceed- 
ings had  prior  thereunto  in  this  cause,  certain  errors 
were  committed  to  the  prejudice  of  said  defendant,  all 
of  which  will  more  in  detail  appear  from  the  Assign- 
ment of  Errors  which  is  filed  with  this  Petition. 

WHEREFORE,  said  above-named  defendant 
prays  that  a  Writ  of  Error  may  issue  in  his  behalf  out 
of  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  for  the  correction  of  the  errors  so  com- 
plained of,  and  that  a  transcri])t  of  the  record,  })roceed- 
ings  and  papers  in  this  cause,  (hily  authenticated,  may  be 
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sent  to  the  said  Circuit  Court  of  Appeals,  and  that  all 
further  proceedings  in  the  above-entitled  District  Court 
be  suspended,  stayed,  and  superseded,  and  that  sentence 
and  execution  herein  be  staj^ed  until  the  final  disposition 
of  said  Writ  of  Errors  in  said  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit. 

Dated  October  19th,  1915. 

J.  L.  McNab, 
Attorney  for  Defendant, 
Thomas  R.  Sheridan. 

Due  service  of  the  within  is  hereby  admitted  this 
25th  day  of  October,  1915. 

Clarence  L.  Reames, 
United  States  Attorney. 

Filed  October  25,  1915.— G.  H.  Marsh,  Clerk. 


AND  AFTERWARDS,  to-wit:  on  the  25th  day 
of  October,  1915,  there  was  duly  filed  in  said  Court 
and  cause,  an  Assignment  of  Errors,  in  words  and  fig- 
ures as  follows,  to-wit: 

ASSIGNMENT  OF  ERRORS. 

Thomas  R.  Sheridan,  defendant  in  the  above-entitled 
action,  and  plaintiff  in  error  herein,  having  petitioned 
for  an  order  from  said  Court  permitting  him  to  procure 
a  Writ  of  Error  from  this  Court  directed  from  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
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Circuit  from  the  judgment  and  sentence  made  and 
entered  in  said  cause,  against  said  plaintiff  in  error, 
and  petitioner  herein,  now  makes  and  files  with  his 
said  petition  the  following  assignment  of  errors  herein 
upon  which  he  will  rely  for  a  reversal  of  said  judgment 
and  sentence  upon  the  said  writ,  and  which  said  errors, 
and  each  and  ever}^  of  them,  are  to  the  great  detriment, 
injury  and  prejudice  of  the  said  defendants  and  in  viola- 
tion of  the  rights  conferred  upon  him  by  law;  and  he 
says  that  in  the  record  and  proceedings  in  the  above- 
entitled  cause  upon  the  hearing  and  determination  there- 
of in  the  District  Court  of  the  United  States  for  the 
District  of  Oregon  there  are  manifest  errors  in  this, 
to-wit : 

I. 

The  Court  erred  in  charging  the  jury  as  follows: 
"The  principal  question  for  your  consideration  will 
be — or  at  least  the  first  question  for  your  consideration 
w^ill  be:  Was  the  defendant  authorized  by  the  deposit- 
ors to  withdraw  these  monej^s?  If  you  find  from  the 
testimony  in  this  case  that  he  w^as  so  authorized,  or  if 
you  find  from  the  course  of  dealing  between  the  de- 
fendant and  the  depositor  that  the  defendant  had  rea- 
sonable cause  to  believe  and  on  good  faith  did  believe 
that  he  was  so  authorized,  then  he  is  not  guilty  of  the 
crime  here  charged.  But  if  you  are  satisfied  beyond  a 
reasonable  doubt  that  he  had  no  authority  from  the 
depositor  to  withdraw  the  funds,  and  if  you  further  find 
that  he  had  no  reasonable  cause  to  believe  and  did  not 
in  o'ood   faith  believe  that  lie  had  such  authoritv,  then 
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his  abstraction  of  the  funds  was  wrongful,  and  the 
crime  is  complete  if  you  find  that  the  abstraction  was 
made  with  the  intent  to  injure  or  defraud  either  the 
banking  association  or  the  depositor." 

The  defendant  excepted  to  the  action  of  the  Court 
in  giving  the  above  instruction  to  the  jury,  for  the  rea- 
son that  the  uncontradicted  evidence  introduced  in  this 
cause  was  that  the  accounts  of  all  the  depositors  who 
testified  in  this  cause  were  general  checking  accounts, 
that  therefore  there  was  merely  a  debter  and  creditor 
relation  between  the  bank  and  the  depositor,  that  the 
defendant  had  exclusive  authority  to  make  loans  for 
the  bank,  and  consequently  was  not  required  to  obtain 
authority  from  the  depositors  before  withdrawing  or 
abstracting  any  money  so  deposited  from  the  bank  for 
the  purpose  of  making  loans.  Said  exception  was  duly 
allowed  by  the  Court. 

II. 

The  Court  erred  in  overruling  the  demurrer  of  said 
defendant  to  the  indictment  herein,  and  to  each  and 
every,  all  and  singular,  of  the  counts  thereof,  for  the 
reason  that  the  matters  therein  contained,  in  the  manner 
and  form  as  the  same  are  stated  and  set  forth  in  said 
indictment,  were  not  sufficient  in  law,  and  that  the 
said  defendant  was  not  bound  by  the  law  to  answer 
the  same,  because  it  is  not  charged  in  said  indictment, 
or  in  any  of  the  counts  thereof,  by  whom  the  "certain 
instrument  designated  as  a  memorandum  check"  was 
drawn,  and  that  therefore  it  is  to  be  presumed  that  said 
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memorandum  check  was  drawn  by  the  depositor  and 
not  by  the  defendant. 

To  which  ruling  of  the  Court  said  defendant  then 
and  there  duly  and  regularly  excepted. 


III. 


The  Court  erred  in  overruling  the  objection  of  the 
defendant  to  the  introduction  of  any  evidence  under  the 
indictment,  said  objection  having  been  made  upon  the 
ground  that  said  indictment  failed  to  state  an  offense 
under  Section  5209  of  the  Revised  Statutes  of  the 
United  States,  or  under  the  penal  code  of  the 
United  States,  or  any  offense  whatever. 

To  which  ruling  of  the  Court  said  defendant  then 
and  there  duly  and  regularly  excepted. 

IV. 

The  Court  erred  in  overruling  the  demurrer  of  said 
defendant  to  the  indictment  herein,  for  the  reason  that 
said  indictment  was  insufficient  in  law. 

To  which  ruling  of  the  Court  said  defendant  then 
and  there  duly  and   regularly  excepted. 

V. 

The  Court  erred  in  denying  the  motion  of  defendant 
that  the  Court  withdraw  from  the  jury  all  testimony 
that  had  been  given  by  the  witness  David  Hull  concern- 
ing the  $800  memorandum  check  and  promissory  note. 
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for  the  reason  that  said  testimony  had  no  relation  to 
the  matters  charged  in  the  indictment. 

To  which  ruling  of  the  Court  said  defendant  then 
and  there  duly  and  regularly  excepted. 

Said  testimony  so  asked  to  be  withdrawn  was  as 
follows : 

Direct  examination  of  David  Hull:  I  never  signed 
this  memorandum  check  dated  December  23,  1913,  for 
$800  and  purporting  to  be  signed  by  me,  but  I  got  a 
note  for  it  signed  b}^  Mr.  Sheridan.  (The  Govern- 
ment requested  that  the  check  be  marked  Government's 
Exhibit  3  for  identification  and  the  check  was  so 
marked.)  I  first  learned  of  this  $800  transaction  about 
a  year  or  a  year  and  a  half  ago.  I  put  it  in  lawyer 
Eddy's  hands.  I  didn't  know  anything  about  any  notes 
at  all,  anything  in  the  bank.  Mr.  Eddy  found  out  that 
the  notes  were  in  the  bank.  $460  of  that  loan  was 
paid,  besides  the  interest;  of  course  the  interest  was 
paid,  you  know,  part  of  it.  I  have  the  note  of  John 
Sheridan.  He  paid  $460.00  on  the  note.  My  lawyer 
got  the  note  from  the  bank.  It  is  signed  John  Sheridan, 
by  Tom  Sheridan.  $400  was  paid  on  it,  and 
interest. 


VI. 


The  Court  erred  in  overruling  the  objection  of  the 
defendant  to  the  following  question  put  to  the  Gov- 
ernment's witness,  S.  A.  Sanford,  on  his  direct  exam- 
ination: 
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MR.  RE  AMES :  Q.  Now,  then,  prior  to  the  time 
of  that  credit  of  $230  in  the  account  of  Mr.  B.  C.  Agee, 
what  was  the  condition  of  Mr.  Agee's  account? 

MR.  FULTON :  I  object  to  that,  because  whether 
the  account  was  in  overdraft  or  not  does  not  in  any 
manner  that  I  can  conceive  of  tend  to  throw  any  hght 
upon  whether  or  not  he  had  the  authority  to  take  the 
money. 

THE  COURT:  Answer  the  question.  Objection 
overruled. 

MR.  FULTON:     Exception. 

THE  WITNESS:  A.  The  account  was  over- 
draft $229.67  on  the  day  immediately  prior  to  the 
credit. 


VII 


The  Court  erred  in  overruling  the  objection  of  the 
defendant  to  the  following  questions  put  to  the  Govern- 
ment's witness,  S.  A.  Sanford,  on  his  direct  examina- 
tion: 

MR.  REAMES:  Q.  Now  turn  to  the  individual 
ledger  at  page  600;  is  that  the  account  of  David  Hull? 

A.     Yes,  sir. 

Q.  Now,  I  hand  you  herewith  a  menioranduni 
check.  Government's  Exhibit  No.  3,  for  identification, 
and  will  ask  you  to  examine  the  same  and  say  in  whose 
handwriting  that  is. 

A.     The  handwriting  of  Mr.  Sheridan. 
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MR.  FULTON:  That  is  that  one  regarding  the 
$800  transaction? 

MR.  RE  AMES :  That  is  the  J.  T.  Sheridan  trans- 
action. 

MR.  FULTON :  On  that  ground  and  the  reasons 
already  stated  to  Your  Honor  we  base  our  objection, 
we  object  to  that  and  wish  to  save  an  exception. 

THE  COURT:    Yes. 

VIIL 

The  Court  erred  in  overruling  the  objection  of  the 
defendant  to  the  following  questions  put  to  the  Govern- 
ment's witness,  S,  A.  Sanford,  on  his  direct  examina- 
tion: 

Q.  Now,  look  under  date  of  December  23,  1909, 
and  read  the  item  that  appears  there. 

A.     December  23. 

Q.     1909? 

A.  1909.  David  HulFs  account  was  charged  there 
with  $800. 

Q.  With  $800.  Now,  what  did  that  charge  of 
$800  do  to  David  Hull's  account? 

A.     Overdrew  his  account,  I  notice. 

MR.  FULTON:  We  wish  the  same  objection  to 
all  of  that. 

THE  COURT:    The  same  ruling. 

MR.  FULTON :     I  wish  to  save  an  exception. 
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Q.     What  did  it  do  to  that? 
A.     Overdrew  it,  $263.50. 

IX. 

The  Court  erred  in  sustaining  the  objection  of  the 
Government  to  the  following  question  put  to  the  Gov- 
ernment's witness  B.  C.  Agee  on  his  cross-examination: 

Q.  And  if  he  had  told  you  just  about  the  note,  why 
it  would  have  been  all  right ;  you  would  have  considered 
it  all  right,  wouldn't  you? 

The  Government's  objection  to  the  above  question 
was  sustained,  whereupon  defendant  then  and  there  duly 
and  regularly  excepted  to  said  action  of  the  Court. 


X. 


The  court  erred  in  sustaining  the  objection  of  the 
Government  to  the  following  question  put  to  the  Gov- 
ernment's witness  B.  C.  Agee  on  his  cross-examination: 

Q.  Now,  Mr.  Agee,  I  ask  you  if  you  haven't — I 
don't  remember  the  names  of  the  persons,  but  if  you 
haven't  said  to  many  })eople  in  Roseburg  many  times 
since  this  occurred  that  whatever  Mr.  Sheridan  did  in 
respect  of  using  your  name  in  tluit  matter  was  with 
your  authority,  lie  had  a  riglit  to  do  so  in  transacting 
the  business? 

The  Ciovernment's  objection  to  the  ahovr  (jiirstion 
was  sustained  bv  the  Court,  to  which  ruhntr  the  defend- 
ant  then  and  there  (hily  and  regularly  excepted. 
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XI. 

The  Court  erred  in  overruling  the  objection  of  the 
defendant  to  the  following  question  put  to  the  Govern- 
ment's witness  W.  E.  Chapman  on  his  direct  examina- 
tion : 

Q.  What  conversation,  if  any,  did  you  have  with 
Mr.  Sheridan  about  loaning  your  money? 

The  defendant  objected  to  the  question  on  the 
ground  that  the  witness  was  not  one  named  in  the 
indictment  and  the  subject-matter  of  the  question  had 
no  relation  to  any  of  the  matters  contained  in  the  in- 
dictment, which  said  objection  was  overruled  by  the 
Court,  to  which  action  of  the  Court  the  defendant  then 
and  there  duly  and  regularly  excepted. 

The  above  question  was  answered  as  follows:  I 
went  in  and  told  Sheridan  I  Avould  like  to  have  enough 
money  in  there  to  loan  and  I  said,  "I  will  place  enough 
in  there  to  make  it  even  up  six  hundred  dollars."  When 
I  first  went  in  I  said,  ''Tom,  I  would  like  to  loan  the 
money  I  have  in  the  bank,"  and  I  said,  "I  will  put 
enough  in  to  even  up  six  hundred  dollars."  And  Tom 
said,  "I  can  loan  it  for  you,"  and  that  is  all  there  was 
said  about  it.  I  had  a  chance  after  that  to  loan  my 
money,  but  I  found  out  that  I  didn't  have  any  money 
in  the  bank.  I  never  signed  this  memorandum  check, 
Government's  Exhibit  17. 

XII. 

The  Court  erred  in  overruling  the  objection  of  the 
defendant  to  the  following  question  put  to  the  Govern- 
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merit's  witness  Moses  S.  Doerstler  on  his  direct  exam- 
ination : 

Q.  Now,  here  is  a  memorandum  check  of  April  8, 
1908,  signed  M.  S.  Doerstler,  marked  draft  $1,000,  and 
a  promissory  note  of  the  same  date,  $1,000,  signed  T. 
R.  Sheridan,  in  favor  of  M.  S.  Doerstler.  I  will  ask 
you  to  look  at  those  and  tell  the  jury  when  you  first  saw 
those — I  will  say  to  the  Court  that  this  is  not  one  of  the 
indictments,  so  that  your  objection  may  go  to  this. 

The  defendant  objected  to  the  above  question,  and 
the  Court  overruled  the  objection;  thereupon  defend- 
ant duly  and  regularly  excepted  to  said  ruling  of  the 
Court. 

The  answer  to  the  above  question  was: 

A.     I  never  seen  the  note.    Of  course  I  didn't  know 

about  the  memorandum  check.     I  don't  know  why  I 

should  have  Mr.  Sheridan's  note. 

XIII. 

The  Court  erred  in  admitting  in  evidence,  over  the 
objection  of  the  defendant,  the  document  or  promissory 
note  marked  Government's  Exhibit  25;  to  which  ac- 
tion of  the  Court  the  defendant  then  and  there  duly 
and  regularly  excepted. 

XIV. 

The  Court  erred  in  overruling  the  objection  of  the 
defendant  to  the  introduction  in  evidence  of  the  promis- 
sory notes,  Goverrmient's  Exhibits  33  and  35,  and  to 
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the  following  questions  put  to  the  Government's  wit- 
ness C.  E.  Marks  on  his  direct  examination: 

Q.  When  did  you  first  see  these  two  notes,  Gov- 
ernment's Exhibits  33  and  35? 

The  defendant  objected  to  the  above  question  and 
the  Court  overruled  the  objection;  to  which  ruling  of 
the  Court  the  defendant  then  and  there  duly  and  regu- 
larly excepted. 

The  answer  to  the  above  question  was:  A.  I  first 
saw  this  promissory  note  about  a  year  and  a  half  after 
the  Douglas  National  Bank  and  the  First  National 
Bank  were  consolidated.  I  first  saw  this  note,  Gov- 
ernment's Exhibit  35,  the  same  as  I  seen  the  other  note. 
Exhibit  33,  they  were  all  in  the  First  National  Bank 
a  year  and  a  half  after  they  were  closed  up. 

XV. 

The  Court  erred  in  overruling  the  objection  of  the 
defendant  to  the  introduction  in  evidence  of  Govern- 
ment's Exhibits  37  and  38,  and  to  the  following  ques- 
tions put  to  the  Government's  witness  Harry  P.  Marks 
on  his  direct  examination: 

Q.     When  did  you  first  see  these  papers? 

To  which  question  the  defendant  objected  and  the 
Court  overruled  the  objection;  to  which  action  of  the 
Court  the  defendant  then  and  there  duly  and  regularly 
excepted. 

The  answer  to  the  above  question  was:  I  first  saw 
this  memorandum  check  and  note  after  I  got  them 
from  my  father. 
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XVI. 

The  Court  erred  in  overruling  the  objection  of  the 
defendant  to  the  introduction  in  evidence  of  Govern- 
ment's Exhibits  39  and  40. 

To  which  action  of  the  Court  the  defendant  then 
and  there  duly  and  regularly  excepted. 

XVII. 

The  Court  erred  in  overruling  the  objection  of  the 
defendant,  on  the  ground  that  they  did  not  relate  to 
matters  contained  in  the  indictment,  to  the  following 
questions  put  to  the  Government's  witness  C.  J.  Marks 
on  his  direct  examination : 

Q.     When  did  you  first  see  this  check  and  note? 

Q.     Did  you  sign  this  release? 

The  defendant  objected  to  the  above  questions  and 
the  Court  overruled  the  objections;  to  which  action  of 
the  Court  the  defendant  then  and  there  duly  and  reg- 
ularly excepted. 

The  answers  to  the  above  questions  were:  I  first 
saw  this  memorandum  check  and  note  after  I  got  them 
from  my  father.  Yes,  I  signed  this  release  and  knew 
it  wasn't  true  when  I  signed  it. 

XVIII. 

The  Court  erred  in  overruling  the  objection  of  the 
defendant,  on  tlic  ground  that  it  did  not  rehite  to  any 
of  the  matters  contained  in  the  indictment,  to  the  fol- 
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lowing  question  put  to  the  Government's  witness  Ed- 
ward C.  Marks  on  his  direct  examination: 

Q.  Did  you  ever  authorize  Mr.  Sheridan  to  loan 
your  money? 

The  defendant  objected  to  said  question  and  the 
Court  overruled  the  objection;  to  which  action  of  the 
Court  the  defendant  then  and  there  duly  and  regularly 
excepted. 

The  answer  to  the  above  question  was: 
A.     No,  I  never  authorized  Mr.  Sheridan  to  loan 
my  money. 

XIX. 

The  Court  erred  in  overruling  the  objection  of  the 
defendant  to  the  following  question  put  to  the  Govern- 
ment's witness  E.  E.  Haines  on  his  direct  examination: 

Q.  This  memorandum  check,  have  you  seen  it  be- 
fore, it  is  dated  April  6,  1908? 

The  defendant  objected  to  the  above  question  on 
the  ground  that  the  transaction  in  which  it  was  involved 
occurred  at  too  remote  a  date  to  permit  it  to  be  intro- 
duced as  a  similar  offense,  and  the  Court  overruled  the 
objection;  to  which  action  of  the  Court  the  defendant 
then  and  there  duly  and  regularh^  excepted. 

The  answer  to  the  above  question  was :  No,  I  have 
never  seen  this  note  before.  Government's  Exhibit  52. 

XX. 

The  Court  erred  in  overruling  the  objection  of  the 
defendant  to  the  following  question  put  to  the  Govern- 
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merit's  witness  John  E.  Marks  on  his  direct  examina- 
tion: 

Q.  Did  you  ever  authorize  Mr.  Sheridan  to  loan 
your  money  for  you? 

The  defendant  objected  to  the  question  and  the 
Court  overruled  the  objection,  to  which  action  of  the 
Court  the  defendant  then  and  there  duly  and  regularly 
excepted. 

The  answer  to  the  question  was:  No,  I  never  au- 
thorized Mr.  Sheridan  to  loan  my  money  for  me,  and  I 
never  authorized  this  memorandum  check  Government's 
Exhibit  50. 

XXI. 

The  Court  erred  in  charging  the  jury  as  follows: 

"Where  fraud  is  the  question  at  issue  evidence  of 
frauds  of  hke  character  committed  by  the  same  parties 
at  or  near  the  same  time  is  admissible.  Its  admissibility 
is  placed  on  the  ground  that  where  transactions  of  a 
similar  character  executed  by  the  same  parties  are  close- 
ly connected  in  point  of  time,  the  inference  is  reasonable 
that  they  proceeded  from  the  same  motive.  The  case  of 
fraud  as  here  stated  in  among  the  few  exceptions  to  the 
general  rule  that  other  offenses  of  the  accused  are  not 
relevant  to  establish  the  main  charge." 

The  defendant  excepted  to  the  action  of  the  Court 
in  giving  the  above  instruction  to  the  juiy,  for  the  rea- 
son that  the  evidence  which  the  Court  permitted  to  be 
introduced  of  si'inihir  separate  and   independent  trans- 
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actions  should  not  be  considered  by  the  jury  for  any 
purpose  in  determining  the  defendant's  guilt  or  inno- 
cence  of  the  charges  contained  in  the  indictment. 

XXII. 

The  Court  erred  in  charging  the  jury  as  follows: 

"If,  therefore,  you  find  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant,  Thomas  R.  Sheri- 
dan, without  having  previously  secured  the  authority  of 
the  depositors  so  to  do,  or  without  apparent  authority  as 
I  have  defined  that  term  to  you,  wilfully  abstracted  the 
funds  of  the  bank  then  held  in  said  bank  to  the  credit  of 
said  depositors  in  manner  and  form  as  alleged  in  the 
indictment,  and  converted  said  funds  to  his  own  use  and 
benefit,  the  intent  to  injure  and  defraud  both  the  bank 
and  the  said  depositors  may  be  by  you  presumed.  Acts 
which  involve  such  consequences,  when  knowingly  and 
wrongfully  committed,  establish  not  only  the  guilty  in- 
tent to  injure  and  defraud  mentioned  in  the  statute,  but 
they  disclose  moral  turpitude  utterly  inconsistent  with 
an  innocent  intent." 

The  defendant  duly  excepted  to  the  action  of  the 
Court  in  giving  the  above  instruction  to  the  jury,  for 
the  reasons  set  forth  in  Assignment  of  Error  No.  1 
herein,  which  said  exception  was  allowed  by  the  Court. 

XXIII. 

The  Court  erred  in  charging  the  jury  as  follows: 

"It  is  presumed  that  every  person  intends  the  natural 
and  ordinary  consequences  of  his  own  acts.     Applying 
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this  rule  to  the  case  at  bar,  if  you  should  find  from  the 
evidence  beyond  a  reasonable  doubt  that  the  defendant 
without  authority  took  from  the  accounts  of  his  deposi- 
tors named  in  the  indictment,  witlwut  previous  au- 
thorization from  them,  their  money  and  converted  the 
same  to  his  own  use  and  benefit,  and  thereby  placed  the 
same  beyond  the  control  of  said  depositors,  you  would 
be  justified  then  in  presuming  that  he  did  these  acts 
with  intent  to  injure  and  defraud  said  depositors." 

The  defendant  duly  excepted  to  the  action  of  the 
Court  in  giving  the  above  instruction  to  the  jury,  for 
the  reasons  set  forth  in  Assignment  of  Error  No.  1 
herein,  which  said  exception  was  allowed  by  the  Court. 

XXIV. 

The  Court  erred  in  refusing  to  give  the  following 
instruction  No.  1  requested  by  defendant: 

I  instruct  you,  gentlemen  of  the  jury,  to  return  a 
verdict  in  favor  of  the  defendant,  Thomas  R.  Sheridan. 

The  defendant  then  and  there  duly  and  regularly 
excepted  to  the  action  of  the  Court  in  refusing  to  give 
said  requested  instruction. 

XXV. 

The  Court  erred  in  refusing  to  give  the  following 
instruction  No.  2  requested  by  defendant: 

I  instruct  you  to  return  a  verdict  for  the  defendant 
on  the  trround  that  there  has  not  been  sufficient  evidence 
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introduced  in  this  case  to  warrant  your  finding  an  intent 
to  defraud  on  the  part  of  the  defendant. 

The  defendant  then  and  there  duly  and  regularly 
excepted  to  the  action  of  the  Court  in  refusing  to  give 
said  requested  instruction. 

XXVI. 

The  Court  erred  in  refusing  to  give  the  following 
instruction  No.  3  requested  by  defendant: 

I  instruct  you  to  return  a  verdict  in  favor  of  the  de- 
fendant on  the  ground  that  there  has  not  been  sufficient 
evidence  introduced  in  this  case  to  support  a  finding 
by  you  that  defendant  had  no  authority  to  lend  to  him- 
self or  persons  other  than  the  depositors  the  money  which 
had  been  deposited  in  the  bank  of  which  he  was  the 
president. 

The  defendant  then  and  there  duly  and  regularly 
excepted  to  the  action  of  the  Court  in  refusing  to  give 
said  requested  instruction. 

XXVII. 

The  Court  erred  in  refusing  to  give  the  following 
instruction  No.  4  requested  by  defendant: 

I  instruct  you  that  the  legal  relation  between  the 
depositors  who  have  testified  in  this  case  and  the  First 
National  Bank  of  Roseburg,  Oregon,  was  that  of  debtor 
and  creditor,  and  if  you  find  that  the  defendant  had 
sole  charge  of  making  loans  on  behalf  of  the  bank,  he 
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had  a  right  to  withdraw  for  the  purpose  of  making 
such  loans,  either  to  himself  or  others,  the  moneys  so 
deposited  in  the  bank. 

The  defendant  then  and  there  duly  and  regularly 
excepted  to  the  action  of  the  Court  in  refusing  to  give 
said  requested  instruction. 

XXVIII. 

The  Court  erred  in  refusing  to  give  the  following 
instruction  No.  5  requested  by  defendant: 

I  instruct  you  that  a  person  who  deposits  money 
in  a  National  Bank,  such  as  the  First  National  Bank 
of  Roseburg,  Oregon,  was  at  the  times  referred  to  dur- 
ing the  hearing  of  this  case,  thereby  establishes  between 
himself  and  the  bank  the  relation  of  debtor  and  creditor, 
and  the  officer  or  officers  of  the  bank  who  have  charge 
of  making  loans  on  behalf  of  the  bank  have  a  right  to 
lend  any  portion  or  all  of  the  money  so  deposited  with- 
out first  obtaining  permission  from  the  depositor  to 
do  so. 

The  defendant  then  and  there  duly  and  regularly 
excepted  to  the  action  of  the  Court  in  refusing  to  give 
said  requested  instruction. 

XXIX. 

The  Court  erred  in  refusing  to  give  the  following 
instruction  No.  6  requested  by  defendant: 

A  national  bank  oj)cniMg  a  general  checking  account 
with  a  depositor  is  not  re(]uircd  to  keep  the  moneys  so 
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deposited  separate  from  the  other  moneys  of  the  bank 
so  that  the  depositor  may  withdraw  the  identical  money 
which  he  has  deposited,  but  on  t|ie  contrary  the  bank 
may  lend  such  money  to  third  persons  or  otherwise  in- 
vest it  on  behalf  of  the  bank. 

The  defendant  then  and  there  duly  and  regularly 
excepted  to  the  action  of  the  Court  in  refusing  to  give 
said  requested  instruction. 

XXX. 

The  Court  erred  in  refusing  to  give  the  following  in- 
struction No.  7  requested  by  defendant : 

If  you  find  that  the  defendant  had  sole  power  as 
president  to  make  loans  for  the  First  National  Bank 
of  Roseburg,  Oregon,  and  had  authority  to  withdraw 
the  funds  of  the  bank  for  that  purpose,  the  defendant 
would  have  a  right  to  withdraw  the  moneys  deposited 
in  that  bank  by  the  depositors  therein  who  have  testified 
as  witnesses  in  this  case. 

The  defendant  then  and  there  duly  and  regularly 
excepted  to  the  action  of  the  Court  in  refusing  to  give 
said  requested  instruction. 

XXXI. 

The  Court  erred  in  refusing  to  give  the  following 
instruction  No.  8  requested  by  defendant: 

Authority  to  withdraw,  for  the  purpose  of  making 
loans  for  the  bank,  funds  or  moneys  deposited  by  per- 
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sons  opening  general  checking  accounts  in  National 
Banks  may  legally  be  vested  in  the  president  of  the  bank 
by  the  board  of  directors  or  by-laws  of  the  bank. 

The  defendant  then  and  there  duly  and  regularly 
excepted  to  the  action  of  the  Court  in  refusing  to  give 
said  requested  instruction. 

XXXIT. 

The  Court  erred  in  refusing  to  give  the  following 
instruction  No.  9  requested  by  defendant : 

If  you  find  that  the  defendant  attempted,  without 
authority  from  the  depositor,  to  reduce,  by  means  of 
a  memorandum  check  or  charge  slip,  the  amount  of 
money  which  had  theretofore  been  credited  by  the  bank 
to  the  depositor,  you  cannot  simply  because  of  such  act 
find  the  defendant  guilty  of  misapplying  or  abstracting 
the  moneys  of  the  depositor,  because  the  amount  cred- 
ited by  the  bank  to  the  depositor  cannot  be  reduced  by 
that  means. 

The  defendant  then  and  there  duly  and  regularly 
excepted  to  the  action  of  the  Court  in  refusing  to  give 
said  requested  instruction. 

XXXIII. 

The  Court  erred  in  refusing  to  give  the  following 
instruction  No.  10  rc(|ucstcd  by  defendant: 

An  officer  of  a  bank  cannot,  without  previous  auth- 
orization to  do  so  by  the  depositor,  reduce,  by  means 
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of  a  memorandum  check  or  charge  shp,  the  amount  of 
money  owing  from  the  bank  to  the  depositor. 

The  defendant  then  and  there  duly  and  regularly 
excepted  to  the  action  of  the  Court  in  refusing  to  give 
said  requested  instruction. 

XXXIV. 

The  Court  erred  in  refusing  to  give  the  following 
instruction  No.  1 1  requested  by  defendant : 

If  you  find  that  the  defendant  had  exclusive  power 
to  make  loans  for  the  bank,  then  the  defendant  was  not 
required  to  obtain  the  consent  of  a  depositor  having  a 
checking  account  to  the  withdrawal,  for  the  purpose  of 
making  loans  on  behalf  of  the  bank,  of  the  moneys  de- 
posited by  the  depositor. 

The  defendant  then  and  there  duly  and  regularly 
excepted  to  the  action  of  the  Court  in  refusing  to  give 
said  requested  instruction. 

XXXV. 

The  Court  erred  in  refusing  to  give  the  following 
instruction  No.  12  requested  by  defendant: 

There  is  some  testimony  on  the  part  of  the  prosecu- 
tion tending  to  show  that  in  some  instances  a  depositor 
authorized  the  defendant  to  take  his  or  her  money  then 
on  deposit  in  the  bank  and  loan  it  on  good  security 
and  that  defendant  thereupon  took  the  money  and  used 
it  himself,  placing  his  personal  note  in  the  bank  for  it. 
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The  defendant,  however,  contends  that  in  all  such  cases 
the  depositor  authorized  him  to  use  the  money  himself, 
if  he  desired  so  to  do.  I  instruct  you,  however,  that 
so  far  as  this  case  is  concerned,  if  you  find  that  as  to 
any  sum  of  money  mentioned  in  any  count  of  the  in- 
dictment the  defendant  was  authorized  to  take  the  same 
but  instructed  to  loan  it  on  security  only  and  that  he 
thereupon  took  the  money  and  used  it  himself,  you  can- 
not find  hi'm  guilty  for  so  doing,  for  in  such  case  he  had 
authority  to  withdraw  the  money  from  the  bank  and  if, 
after  withdrawing  it,  he  did  not  loan  it  as  directed  but 
used  it  himself,  he  did  not  thereby  violate  the  statute 
under  which  he  is  being  prosecuted  here. 

The  defendant  then  and  there  duly  and  regularly 
excepted  to  the  action  of  the  Court  in  refusing  to  give 
said  requested  instruction. 

XXXVI. 

The  Court  erred  in  refusing  to  instruct  the  jury  to 
return  a  verdict  for  the  defendant  on  the  ground  that 
sufficient  evidence  in  law  of  intent  to  defraud  on  the 
part  of  the  defendant  had  not  been  introduced  in  this 
cause;  to  which  ruling  of  the  Court  the  defendant  then 
and  there  duly  and  regularly  excepted. 

XXXVII. 

The  Court  erred  in  refusing  to  instnict  the  jury  to 
return  a  verdict  in  favor  of  the  defendant  on  the  ground 
that  sufficient  evidence  in  hiw  had  not  been  introduced 
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in  this  cause  that  defendant  did  not  have  authority  to 
withdraw  or  abstract  the  money  deposited  in  the  bank 
of  which  he  was  the  president  in  the  manner  and  by 
the  method  which  the  uncontradicted  evidence  showed 
had  been  employed  by  him ;  to  which  ruling  of  the  Court 
the  defendant  then  and  there  duly  and  regularly  ex- 
cepted. 

XXXVIII. 

The  Court  erred  in  refusing  to  instruct  the  jury 
that  sufficient  evidence  had  not  been  introduced  to  jus- 
tify the  jury  in  finding  that  defendant  withdrew  or 
abstracted  money  belonging  to  any  of  the  depositors 
who  have  testified  as  witnesses  in  this  case;  to  which 
ruling  of  the  Court  the  defendant  then  and  there  duly 
and  regularly  excepted. 

XXXIX. 

The  Court  erred  in  refusing  to  give  the  following 
instruction  requested  by  defendant: 

I  ask  the  Court  at  this  time  to  instruct  the  jury 
that  the  indictment  in  this  case  charges  the  defendant 
with  having  abstracted  moneys,  funds  and  credits  of 
the  First  National  Bank  of  Roseburg,  Oregon,  and 
that  therefore,  if  the  jury  find  that  the  moneys,  funds, 
or  credits  abstracted  by  the  defendant  as  shown  by  the 
evidence  in  this  case  were  moneys,  funds,  or  credits  of 
the  depositors  who  have  testified  in  this  case,  the  jury 
should  find  the  defendant  not  guilty. 
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The  defendant  then  and  there  duly  and  regularly 
excepted  to  the  action  of  the  Court  in  refusing  to  give 
said  requested  instiniction. 

XL. 

The  Court  erred  in  failing  to  instruct  the  jury  that 
sufficient  evidence  in  law  had  not  heen  introduced  in 
this  cause  to  justify  the  jury  in  finding  that  any  of 
the  depositors  who  had  testified  in  this  case  had  been 
defrauded  by  the  acts  of  defendant;  to  which  omission, 
failure  and  refusal  of  the  Court  the  defendant  then  and 
there  duly  and  regularly  excepted. 

XLI. 

The  Court  erred  in  overruling  and  denying  defend- 
ant's motion  in  arrest  of  judgment. 

XLII. 

The  Court  erred  in  abusing  its  judicial  discretion  in 
overruling  and  denying  defendant's  motion  for  a  new 
trial  hereof;  and,  in  this  connection,  in  refusing  to  hold 
and  decide: 

'(1)  That  the  verdict  herein  was  contrary  to  the 
evidence  adduced  upon  the  trial  hereof; 

(2)  That  said  evidence  was  insufficient  to  justify 
said  verdict;  and, 

(3)  That  said  verdict  was  contrary  to  law  for  tlie 
reasons  in  this  Assignment  of  Krrors  particularly  set 
forth. 
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XLIII. 

The  Court  erred  in  pronouncing  judgment  and  sen- 
tence against  the  defendant. 

WHEREAS,  by  the  law  of  the  land,  said  judg- 
ment ought  to  be  given  for  said  defendant  Thomas  R. 
Sheridan,  plaintiff  in  error  herein,  and  against  the  plain- 
tiff United  States  of  America,  defendant  in  error  here- 
in, said  defendant  Thomas  R.  Sheridan  does  now  pray 
that  the  judgment  herein  rendered  against  him  be  re- 
versed and  annulled  and  altogether  held  for  nothing, 
and  the  sentence  herein  imposd  upon  him  be  set  aside 
and  held  for  naught,  and  that  he  be  restored  to  all  things 
which  he  has  lost  by  occasion  of  the  said  judgment; 
that  the  said  District  Court  be  directed  to  sustain  defend- 
ant's demurrer  to  said  indictm.ent,  or  to  grant  a  new 
trial  of  said  cause;  and  that  defendant  be  afforded 
such  and  any  and  all  other  relief  as  may  be  meet  in 
the  premises. 

Dated  this  19th  day  of  October,  A.  D.  1915. 

J.  L.  McNab, 
Attorney  for  said  Defendant 
Thomas  R.  Sheridan. 

Due  service  of  the  within  Assignment  of  Errors  by 
delivery  of  a  copy  to  the  undersigned  is  hereby  admitted 
this  19th  day  of  October,  1915. 

Clarence  L.  Reames, 
United  States  Attorney. 
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United  States  of  America, 
District  of  Oregon — ss. 

I  hereby  certify  that  the  foregoing  Assignment  of 
Errors  is  made  on  behalf  of  petitioner  for  a  Writ  of 
Error  herein,  and  is  in  my  opinion  well  taken,  and  the 
same  now  constitutes  the  Assignment  of  Errors  upon 
the  writ  prayed  for. 

J.  L.  McNab, 
Attorney  for  Plaintiff  in  Error. 

Filed  October  25,  1915— G.  H.  Marsh,  Clerk. 


AND  AFTERWARDS,  to-wit:  on  Monday,  the 
25th  day  of  October,  1915,  the  same  being  the  ninety- 
seventh  judicial  day  of  the  regular  July,  1915,  term  of 
said  Court,  the  following  order  of  the  Honorable  Frank 
H.  Rudkin,  United  States  District  Judge  for  the  East- 
ern District  of  Washington  was  entered  of  record  in 
said  court,  to-wit: 

ORDER  ALLOWING  WRIT  OF  ERROR. 

Thomas  R.  Sheridan,  the  defendant  in  the  above- 
entitled  cause,  having  filed  herein  and  presented  to  the 
Court  his  petition  praying  for  the  allowance  of  a  Writ 
of  Error  from  the  United  States  Circuit  C\)urt  of 
Appeals  for  the  Ninth  Circuit  to  the  above-entitled 
court,  and  having  submitted  therewith  the  Assignment 
of  Errors  intended  to  hv  urged  by  biin;  i)rayinL>-  also 
that  a  transcri))t  of  the  record,  j)n)cee(iings  and  })apers 
in  this  cause,  dulv  aiilbeiiticated,  be  sent  to  said  United 
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States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
and  praying  also  that  meanwhile  all  further  proceedings 
in  the  above-entitled  District  Court  be  suspended,  stayed 
and  superseded,  and  that  sentence  and  execution  herein 
be  stayed  until  the  final  disposition  of  said  Writ  of 
Error  in  the  aforesaid  United  States  Circuit  Court  of 
Appeals ; 

NOW,  THEREFORE,  in  consideration  of  the 
premises,  and  the  Court  being  fully  advised,  and  the 
above-named  defendant  having  heretofore  submitted  to 
the  above-entitled  Court  hiis  bond  for  appearance  in  the 
United  States  District  Court  for  the  District  of  Oregon, 
or  in  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  as  may  hereafter  in  this  cause  be 
ordered,  in  the  sum  of  six  thousand  dollars  ($6,000.00), 
said  sum  being  the  amount  of  bail  heretofore  fixed  by 
this  Court  for  said  defendant,  and  said  bond  having  been 
heretofore  accepted  and  approved  by  this  Court; 

IT  IS  HEREBY  ORDERED  that  the  aforesaid 
Writ  of  Error  be,  and  the  same  is,  hereby  allowed;  and 

IT  IS  FURTHER  ORDERED  that  a  transcript 
of  the  record,  proceedings,  and  papers  in  this  cause, 
duly  authenticated,  be  sent  to  the  aforesaid  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit; 
and 

IT  IS  FURTHER  ORDERED  that  all  further 
proceedings  in  this  above-entitled  District  Court  be  sus- 
pended, stayed,  and  superseded  until  the  final  dispo- 
sition of  said  Writ  of  Error  in  the  aforesaid  United 
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States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit; 
and 

IT  IS  FURTHER  ORDERED  that  sentence 
and  execution  herein  be  stayed  until  the  final  disposition 
of  said  Writ  of  Error  in  the  aforesaid  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit;  and 

IT  IS  FURTHER  ORDERED  that  the  bond  for 
costs  upon  the  Writ  of  Error  herein  be,  and  it  is  hereby, 
fixed  at  the  sum  of  One  hundred  dollars. 

Dated  October  19th,  1915. 

Frank  H.  Rudkin, 
United  States  District  Judge. 

Filed  October  25,  1915— G.  H.  Marsh,  Clerk. 

AND  AFTERWARDS,  to-wit:  on  the  29th  day 
of  October,  1915,  there  was  duly  filed  in  said  Court 
and  cause,  a  Bond  on  Writ  of  Error,  in  words  and  fig- 
ures as  follows,  to-wit: 
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BOND. 

In  the  District  Court  of  the  United  States,  for  the 
District  of  Oregon. 

United  States  of  America,  Plaintiff, 

vs. 
Thomas  R.  Sheridan,  Defendant. 

BOND  FOR  COSTS  ON  WRIT  OF  ERROR  TO 
THE  DISTRICT  COURT  OF  THE 
UNITED  STATES  FOR  THE  DISTRICT 
OF  OREGON. 

KNOW  ALL  MEN  BY  THESE  PRESENTS, 

That  we,  Thomas  R.  Sheridan,  as  principal,  and  Tim- 
othy Healy,  as  surety,  are  held  and  firmly  bound  unto 
the  United  States  of  America  in  the  full  and  just  sum 
of  One  Hundred  Dollars,  to  be  paid  to  the  said  United 
States  of  America,  to  which  payment,  well  and  truly 
to  be  made,  we  bind  ourselves,  our  heirs,  executors,  and 
administrators,  jointly  and  severally,  by  these  presents. 

Sealed  with  our  seals  and  dated  this  19th  day  of 
October,  in  the  year  of  our  Lord,  one  thousand  nine 
hundred  and  fifteen. 

WHEREAS,  lately  at  a  District  Court  of  the 
United  States  for  the  District  of  Oregon,  in  a  suit 
depending  in  said  Court,  between  the  United  States  of 
America,  plaintiff,  and  Thomas  R.  Sheridan,  defendant, 
a  judgment  and  sentence  were  rendered  against  the  said 
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Thomas  R.  Sheridan,  and  the  said  Thomas  R.  Sheridan 
having  obtained  from  said  Court  a  writ  of  error  to  re- 
verse the  said  judgment  and  sentence  against  him  in  the 
aforesaid  cause,  and  a  citation  directed  to  the  said 
United  States  of  America,  citing  and  admonishing  it 
to  be  and  appear  at  a  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  to  be  holden  at  San 
Francisco,  in  the  State  of  California,  within  thirty  (80) 
days  from  and  after  the  day  of  said  citation,  which  cita- 
tion has  been  duly  served; 

NOW  the  condition  of  the  above  obligation  is  such 
that  if  the  said  Thomas  R.  Sheridan  shall  prosecute 
said  Writ  of  Error  to  effect,  and  answer  all  costs  in- 
volved therein,  then  the  above  obligation  to  be  void; 
else  to  remain  in  full  force  and  virtue. 

Thomas  R.  Sheridan,  (Seal) 

By  J.  L.  McNab,  his  Attorney. 

Timothy  Healy.  (Seal) 

Signed,  sealed,  taken,  and  acknowledged  before  me 
this  19th  day  of  October,  1915. 

Walter  B.  Mali'ng,  (Seal) 

United  States  Commissioner, 
Northern  District  of  California. 

Form  of  bond  and  sufficiency  of  surety  ap])r()vc(l 
this  25th  day  of  October,  1915. 

Frank  II.  Rudkin, 
United  States  District  Judge. 

Filed  October  29,  1915— (i.  II.  INIarsh,  Clerk. 
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United  States  of  America, 
District  of  Oregon — ss. 

I.  G.  H.  Marsh,  Clerk  of  the  District  Court  of  the 
United  States  for  the  District  of  Oregon,  do  hereby 
certify  that  I  have  prepared  the  foregoing  transcript  of 
record  on  writ  of  error  in  the  case  in  which  the  United 
States  of  America  is  plaintiff  and  defendant  in  error 
and  Thomas  R.  Sheridan  is  defendant  and  plaintiff  in 
error  in  accordance  with  the  law  and  the  rules  of  the 
Court  and  in  accordance  with  the  praecipe  of  said  plain- 
tiff in  error,  and  that  the  said  transcript  is  a  full,  true, 
and  correct  transcript  of  the  record  of  proceedings  had 
in  said  Court  in  said  cause  in  accordance  with  the  said 
praecipe  as  the  same  appear  of  record  on  file  at  my 
office  and  in  my  custody. 

In  testimony  whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  Court  at  Portland  in  said 
District,  this  day  of  November,  1915. 

Clerk. 
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In  the  United  States 

Circuit  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


THOMAS  R.  SHERIDAN, 

Plaintiff  in  Error, 
vs. 
THE  UNITED  STATES  OF  AMERICA 

Defendant  in  Error. 


In  Error  to  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 


BRIEF  OF  PLAINTIFF  IN  ERROR 


STATEMENT  OF  THE  CASE 

On  February  21st,  1914,  an  indictment  contain- 
ing eight  counts  was  returned  in  the  United  States 
District  Court  at  Portland,  Oregon,  charging  the  de- 
fendant, Thomas  R.  Sheridan,  with  a  viohition  of 
Section  5209  of  the  Revised  Statutes  of  the  United 
States. 


The  first  count  charged: 

''That  Thomas  R.  Sheridan,  the  above 
named  defendant,  heretofore,  to-wit,  on  the  7th 
day  of  March,  1911,  in  the  County  of  Douglas, 
within  the  State  and  District  of  Oregon,  and 
within  the  jurisdiction  of  this  Court,  was  then 
and  there  President  of  a  certain  National  Bank- 
ing Association,  to-wit :  The  First  National  Bank 
of  Roseburg,  Oregon,  theretofore  duly  organized 
and  established  and  then  and  there  existing  and 
doing  business  at  the  City  of  Roseburg,  in  the 
County  of  Douglas,  within  the  state  and  district 
aforesaid,  under  the  laws  of  the  United  States, 
and  that  he,  the  said  Thomas  R.  Sheridan,  so 
then  and  there  on  the  date  last  above  mentioned 
being  such  president,  did  then  and  there  at  the 
said  City  of  Roseburg,  County  of  Douglas,  in 
the  State  and  District  of  Oregon,  on  to-wit :  the 
7th  day  of  March,  A.  D.,  1911,  wilfully  and  un- 
lawfully abstract  and  convert  and  cause  to  be 
abstracted  and  converted  to  his,  the  said  Thomas 
R.  Sheridan's  own  use,  benefit  and  advantage, 
and  to  the  use,  benefit  and  advantage  of  one  B.  C. 
Agee,  certain  moneys,  funds  and  credits  of  said 
National  Banking  Association,  of  the  amount 
and  value  of  Two  Hundred  and  Thirty  ($230) 
Dollars,  a  more  particular  description  of 
which  is  to  this  grand  jury  unknown,  from  and 
out  of  the  moneys,  funds  and  credits  of  said  Na- 
tional Banking  Association,  held  by  said  Na- 
tional Banking  Association  as  a  deposit  for  the 
sole  use  and  benefit  of  one  David  Hull,  a  deposi- 
tor and  creditor  of  said  The  First  National 
Bank  of  Roseburg,  by  means  of  a  certain  instru- 


ment  designated  as  a  memorandum  check,  with- 
out the  knowledge  and  consent  of  said  National 
Banking  Association,  and  with  the  intent  then 
and  there  on  the  part  of  him,  the  said  Thomas  R. 
Sheridan,  to  injure  and  defraud  the  said  Na- 
tional Banking  Association  and  said  depositor 
and  creditor  therein ; 

''Contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided  and  against  the  peace 
and  dignity  of  the  United  States  of  America." 

The  fourth  count  charged : 

'That  Thomas  R.  Sheridan,  the  above 
named  defendant,  heretofore,  to-wit :  On  the 
15th  day  of  April,  1911,  in  the  County  of  Doug- 
las, within  the  State  and  District  of  Oregon  and 
within  the  jurisdiction  of  this  Court,  was  then 
and  there  president  of  a  certain  National  Bank- 
ing Association,  to-wit:  The  First  National 
Bank  of  Roseburg,  Oregon,  theretofore  duly  or- 
ganized and  established  and  then  and  there  ex- 
isting and  doing  business  at  the  City  of  Rose- 
burg, in  the  County  of  Douglas,  within  the  state 
and  district  aforesaid,  under  the  laws  of  the 
United  States,  and  that  he,  the  said  Thomas  R. 
Sheridan,  so  then  and  there  on  the  date  last 
above  mentioned,  being  such  president,  did  then 
and  there  at  the  said  City  of  Roseburg,  County 
of  Douglas,  in  the  State  and  District  of  Oi-egon, 
on  to-wit:  the  15th  day  of  April,  1911,  willfully 
and  unlawfully  abstract  and  convert  and  cause 
to  be  abstracted  and  converted  to  his,  the  said 
Thomas  R.  Sheridan's  own  use,  benefit  and  ad- 
vantage, certain  moneys,  funds  and  credits  of 


said  National  Banking  Association,  of  the 
amount  and  value  of  Five  Thousand  ($5,000) 
Dollars,  a  more  particular  description  of  which 
is  to  this  grand  jury  unknown,  from  and  out  of 
the  moneys,  funds  and  credits  of  said  National 
Banking  Association,  held  by  said  National 
Banking  Association  as  a  deposit  for  the  sole  use 
and  benefit  of  one  Laura  M.  Verrell,  a  depositor 
and  creditor  of  said  The  First  National  Bank  of 
Roseburg,  by  means  of  a  certain  instrument  des- 
ignated as  a  memorandum  check,  without  the 
knowledge  and  consent  of  said  National  Bank- 
ing Association,  and  with  the  intent  then  and 
there  on  the  part  of  him,  the  said  Thomas  R. 
Sheridan,  to  injure  and  defraud  the  said  Na- 
tional Banking  Association  and  said  depositor 
and  creditor  therein ; 

^^Contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided  and  against  the  peace 
and  dignity  of  the  United  States  of  America." 

As  stated  by  the  Court  below  in  charging  the 
jury,  the  remaining  six  counts  ''are  in  all  respects 
similar  to  the  first,  except  as  to  the  date  of  the  ab- 
straction, the  amount  abstracted,  the  name  of  the 
depositor  and  the  person  to  whose  use,  benefit  and 
advantage  the  moneys  were  appropriated.'^ 

The  defendant  interposed  a  demurrer  to  the  in- 
dictment, specifying  reasons  why  the  indictment  did 
not  state  an  offense  against  the  United  States.  The 
Court  below  overruled  the  demurrer,  to  which  ruling 
the  defendant  excepted. 


The  cause  came  on  for  trial  on  March  23rd,  1915. 

The  evidence  showed  that  the  defendant  had 
been  President  of  The  First  National  Bank  of  Rose- 
burg,  Oregon,  since  1891.  The  uncontroverted  testi- 
mony of  the  Cashier  of  the  Bank,  a  witness  for  the 
Government,  was  that : 

''In  the  years  1910  and  1911  the  directors 
of  the  bank  were  Thomas  R.  Sheridan,  J.  C. 
Sheridan,  myself,  Warren  Reed,  Morris  Weber; 
Thomas  R.  Sheridan  is  the  defendant  in  this 
case  and  J.  C.  Sheridan  was  a  brother.  It  was 
the  duty  of  J.  C.  Sheridan  to  write  up  pass  books, 
post  the  general  ledger  and  take  charge  of  them. 
My  duties  as  cashier  was  to  keep  the  books,  rec- 
oncile statements,  clerical  duties  and  to  look 
after  the  accounts  and  books.  Warren  Reed 
was  a  director ;  he  was  a  merchant  and  lived  at 
Gardiner,  which  was  located  about  60  miles  from 
Roseburg  on  the  Umpqua  River.  Morris  Weber 
was  a  director;  he  was  a  farmer.  Mr.  Sheridan 
and  myself  ran  the  bank.  We  all  had  our  duties 
to  perform  in  there.  /  didn't  have  charge  of  the 
loans.  I  never  assumed  any  authority  in  the 
loans.  He  made  those  himself.  I  might  have 
made  some  small  loans,  but  no  large  ones.  T.  R. 
Sheridan  did  have  charge  of  making  the  loans 
for  the  bank.'' 

The  evidence  in  regard  to  the  first  count  of  the 
indictment  is  as  follows: 

David  Hull,  who  had  a  general  checking  account 
with  The  First  National  Bank  of  Roseburg,  test i lied 
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that  (Tr.,  p.  40)  ''I  had  a  conversation  with  Mr. 
Sheridan  (the  defendant)  relative  to  the  loaning  of 
some  of  my  money  in  March,  1906.  I  told  Mr.  Sher- 
idan, one  day  I  met  him,  I  had  some  money.  I  said, 
'Mr.  Sheridan,  how  about  loaning  out  some  money  to 
a  good  man?'  'Am  I  a  good  man?'  I  said,  'Yes,  sir, 
you  are,  Mr.  Sheridan.'  I  never  gave  him  any  other 
authorization  except  that." 

The  Government  offered  in  evidence  a  promis- 
sory note  (Government's  Exhibit  No.  2),  dated 
March  2,  1906,  for  $512.50,  executed  by  the  defend- 
ant in  favor  of  Hull,  payable  on  demand,  with  inter- 
est at  six  per  cent,  to  show,  as  stated  by  the  United 
States  Attorney,  that  (Tr.,  p.  40)  "what  authority 
he  (the  defendant)  had  was  limited  to  this  $500 
loan,  and  that  he  got  that,  but  that  he  had  no  author- 
ity to  loan  any  more." 

On  being  recalled  for  cross-examination,  Hull 
testified  (Tr.,  p.  142)  that,  "I  told  Mr.  Sheridan  to 
use  $500,  certainly." 

This  transaction  was  not  the  basis  of  any  charge, 
nor  mentioned  in  any  count  of  the  indictment,  but 
was,  as  stated  by  the  United  States  Attorney,  merely 
introductory  to  the  evidence  offered  in  support  of  the 
first  count. 

The  transaction  on  which  the  first  count  is  based 
was  as  follows : 


The  defendant  drew  a  memorandum  check  or 
charge  slip  (Government's  Exhibit  No.  4),  dated 
March  4,  1911,  to  the  order  of  B.  C.  Agee,  against 
the  general  checking  account  of  David  Hull.  When 
Hull  called  at  the  bank  to  have  his  bank  or  pass  book 
balanced,  this  memorandum  check  was  given  to  him 
with  the  checks  which  he  had  drawn  against  his  ac- 
count and  which  had  been  paid  and  cancelled  by  the 
bank  (Tr.,  p.  58).  The  memorandum  check  was  al- 
so charged  against  HulFs  account  in  the  pass  book 
when  it  was  balanced,  and  Hull  kept  the  pass  book 
in  his  own  possession  (Tr.  56) .  The  defendant  testi- 
fied that  (Tr.  p.  213)  he  drew  this  memorandum 
check  ''for  the  purpose  of  putting  the  money  out  at 
interest;  the  memorandum  checks  were  given  to  the 
bookkeeper,  passed  through  the  regular  form  by  him, 
written  up,  and  charged  to  the  account  of  the  party." 

The  defendant  also  executed  a  promissory  note 
(Government's  Exhibit  No.  6),  dated  March  4,  1911, 
for  $230,  payable  on  demand,  to  David  Hull,  purport- 
ing to  have  been  signed  B.  C.  Agee,  by  T.  R.  S.  (Tr. 
p.  64). 

The  defendant  testified  that  he  put  this  note,  to- 
gether with  another,  (Tr.,  p.  213)  'in  an  envelope 
marked  David  Hull,  and  put  them  in  the  alphabet  H, 
in  the  vault  of  The  First  National  Bank ;  I  left  them 

there  and  never  took  them  out The  one 

(promissory  note  for  $230,  Government's  Exhibit 
No.  6)  signed  B.  C.  Agee,  by  myself,  wont  to  the 
credit,  as  I  see  by  the  notation  of  March  :>.  1911,  of 
B.  C.  Agee's  account." 
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The  defendant  also  wrote  a  deposit  slip  (Gov- 
ernment's Exhibit  No.  7),  dated  March  4,  1911,  for 
$230  in  favor  of  B.  C.  Agee. 

On  March  4,  1911,  the  account  of  B.  C.  Agee  was 
credited  with  $230  (Tr.,  pp.  66  and  67). 

The  unimpeached  and  undisputed  testimony  of 
the  Cashier  of  The  First  National  Bank,  a  witness 
for  the  Government,  was  that  on  March  7th,  1911, 
three  days  after  the  credit  had  been  entered  in  Agee's 
account,  a  charge  was  entered  against  David  Hull's 
account  for  $230  (Tr.,  p.  66). 

There  is  no  evidence  whatever  that  any  checks 
were  ever  drawn  against  the  credit  entered  in  Agee's 
account,  either  by  Agee  or  the  defendant  or  anyone 
else.  On  the  contrary,  the  evidence  shows  that  Agee 
did  not  know  until  the  time  of  the  trial  that  the  credit 
had  been  given  to  his  account.  Agee  testified  that  the 
defendant  was  interested  in  and  was  financing  the 
farming  business  of  Agee,  and  that  (Tr.,  p.  185)  ''I 
relied  on  him  almost  entirely  to  be  financed ;  /  under- 
stand it  is  proven  here  that  this  money  went  into  my 
account  and  that  I  was  given  credit  for  this  money; 
I  don't  know  whether  it  was  the  understanding  or 
not;  he  always  handled  the  money  and  we  attended 
to  the  ranch;  he  handled  the  money;  I  left  that  all 
with  Mr.  Sheridan." 

The  defendant  testified  as  follows  (Tr.,  p.  212)  : 
''I  have  known  David  Hull  for  eight  or  ten  years; 
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Mr.  Hull  came  to  the  bank  and  asked  me  if  I  could 
get  some  interest  for  him  from  his  money;  he  said  he 
did  not  want  it  to  lie  idle;  I  told  him  Ves;'  I  told  him 
I  could  use  it  and  he  said  all  right;  he  says,  'I  don't 
need  only  a  little  money.'  He  said,  'It  don't  cost  me 
much  to  live  and  I  will  have  money  from  time  to  time 
that  I  will  put  in  here  and  you  can  handle  it  for  me 
any  way  you  see  proper.'  I  loaned  it  from  time  to 
time  and  as  the  loans  were  paid  off  I  would  give  him 
credit  in  the  book  and  then  loan  it  out  again." 

David  Hull  testified  as  follows  (Tr.,  p.  41): 
''Mr.  Reames:  Q.  Did  you  ever  authorize  Mr.  Sheri- 
dan to  loan  your  money  to  Mr.  B.  C.  Agee?  A.  No; 
I  never  did." 

The  evidence  in  regard  to  the  fourth  count  of  the 
indictment  is  as  follows : 

Money  belonging  to  Mrs.  Laura  M.  Verrell  had 
been  lent  on  a  mortgage.  On  the  maturity  of  the 
mortgage,  the  principal  and  interest,  amounting  to 
$4,000,  were  entered  to  the  credit  of  her  general 
checking  account  with  The  First  National  Bank  of 
Roseburg,  Oregon.  The  defendant,  the  President  of 
The  P'irst  National  Bank  of  Roseburg,  and  Mrs.  Ver- 
rell had  a  conversation  (the  date  of  which  is  not 
shown  by  the  evidence)  in  which,  as  testified  by  Mrs. 
Verrell  (Tr.,  p.  74)  "He  asked  me  if  T  wanted  to  loan 
that  money  that  was  paid  in  on  the  mortgage;  he  said 
he  would  get  a  good  loan  for  me,  and  I  supposed  it 
was  to  be  the  bank  would  loan  the  money.     There 
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was  nothing  said  about  it,  that  the  bank  was  to  loan 
the  money,  but  he  asked,  not  individually,  but  as  pres- 
ident of  the  bank Mr.  Sheridan  wanted  to 

know  if  I  wanted  to  loan  it,  and  I  said  I  didn't  know, 
I  was  intending  to  put  it  into  real  estate,  and  he  said 
I  better  loan  it,  it  would  bring  me  more,  and  I  didn't 
want  to  give  him  any  answer  at  that  time,  I  wanted 
to  think  it  over,  which  I  did,  and  he  wanted  to  know 
at  that  time  if  I  wanted  to  put  any  more  with  that 
$4,000,  and  I  told  him  I  didn't  know,  that  I  would 
think  it  over,  which  I  did  and  I  told  him  that  I  would 
put  some  more  that  time,  but  there  was  nothing  said 
of  how  much  to  put  with  it,  how  much  I  would  put 
with  it,  because  at  that  time  I  expected  to  see  him 

again  before  this  loan  was  made That  is  all 

the  conversation  we  had  until  he  handed  me  the  mem- 
orandum check;  there  was  nothing  said  as  to  when 
the  money  was  to  be  drawn  from  the  bank  or  how. 
....  When  he  handed  me  the  memorandum  check, 
I  never  saw  a  memorandum  check  before,  and  I  sup- 
posed that  was  to  show  the  bank   had    loaned    the 

money He  said  my  money  was  safe,  safely 

invested,  and  I  told  him  at  that  time  that  I  didn't 
know  as  I  ought  to  spare  that  much,  and  he  said  I 
could  have  it  at  any  time  by  giving  a  short  notice,  so 
I  let  it  go  at  that,  and  I  supposed  that  my  money  was 
loaned  by  the  bank.  ...  I  never  told  him  to  take 
that  money  and  lend  it  to  himself." 

The  defendant    drew    a    memorandum    check 
(Government's     Exhibit     No.     9)     against     Mrs. 
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Verrell's  account,  dated  April  15,  1911,  in  the 
sum  of  $5,000  and  executed  a  promissory  note  of 
the  same  date  to  Mrs.  Verrell  in  the  same  sum,  pay- 
able one  year  after  date.  Mrs.  Verrell  testified  (Tr., 
p.  78),  ''I  can't  remember  the  date  when  he  gave  me 
that  memorandum  check;  I  remember  I  was  in  the 

bank  and  he  handed  me  that  check (Tr.,  p. 

74).  This  note  I  never  had  in  my  possession  and  I 
never  saw  it  until  I  saw  it  before  the  grand  jury  at 
Roseburg,  Oregon,  a  year  ago  last  November." 

The  defendant  testified  that  (Tr.,  p.  214),  ^^n 
regard  to  the  loan  of  Laura  Verrell  I  have  to  say  that 
before  the  Crouch  $4,000  loan  became  due  I  wrote  to 
Mrs.  Verrell  and  told  her  that  the  money  would  soon 
be  paid  off  and  that  if  she  wanted  it  to  draw  more 
interest,  or  words  to  that  effect,  that  I  could  place  it 
safely.  My  letter  was  dated  April  6,  1911,  and  is 
Government's  Exhibit  No.  8.  Shortly  after  that  she 
came  into  the  bank  and  as  I  remember  she  did  not 
have  quite  enough  money  there,  and  she  put  in  some 
money,  and  in  the  conversation  I  asked  her  if  she 
wanted  to  lend  that  money  out,  and  she  said  she  did. 

I  told  her  as  soon  as  I  was  able  to  place  it 

I  would  advise  her  and  charge  her  account  and  put 
the  document  in  the  usual  place,  which  I  did.  The 
memorandum  check  went  through  the  books  and  1 
suppose  it  went  to  her  in  the  usual  course  of  business. 
It  went  to  the  bookkeeper."  There  is  no  evidence  as 
to  what  was  done  with  the  promissory  note,  or  that 
it  was  executed  prior  to  oi*  delivered  or  shown  by  de- 


12 

fendant  to  anybody  prior  to  the  time  when  it  was 
shown  to  Mrs.  Verrell  before  the  grand  jury. 

The  Cashier  of  The  First  National  Bank  testified 
(Tr.,  p.  88)  that,  'This  is  the  individual  depositors' 
book.  I  find  an  item  on  page  386  thereof,  under  date 
of  April  15,  1911,  in  the  account  of  Laura  M.  Verrell 
loaned  by  T.  R.  S.'  The  item  shows  that  $5,000  was 
debited  her  account  on  that  day.''  "The  defendant 
admitted  that  this  $5,000  was  transferred  to  the  ac- 
count of  Mr.  Sheridan  on  the  books"  (Tr.,  p.  88). 

There  is  no  evidence  that  any  checks  were  ever 
drawn  against  that  $5,000  credit  in  the  account  of 
the  defendant,  or  that  because  of  or  through  such 
credit  any  moneys,  funds  or  credits  were  ever  taken 
or  abstracted  from  the  bank  by  defendant  or  anyone 
or  converted  to  defendant's  use  or  the  use  of  anyone, 
or  that  at  any  time  the  bank  has  been  short  in  its 
moneys,  funds  or  credits  on  hand.  Neither  is  there 
any  evidence  that  any  deposit  slip  or  other  instru- 
ment was  used  which  enabled  or  caused  anyone  to 
enter  the  credit  in  the  account  of  the  defendant,  nor 
that  the  defendant  entered  the  credit  or  caused  it 
to  be  entered,  nor  by  whom  the  credit  was  entered. 

The  transactions  charged  in  the  remaining  six 
counts  of  the  indictment,  as  to  which  the  defendant 
was  found  not  guilty,  are  substantially  identical  with 
those  charged  in  the  first  and  fourth  counts,  and  are, 
in  substance,  as  follows : 

At  various  times  within  the  three  years  preced- 
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ing  the  return  of  the  indictment  the  defendant  had 
had  conversations  with  certain  depositors  of  the 
bank,  who  had  general  checking  accounts,  in  regard 
to  their  obtaining  interest  on  the  amounts  of  money 
deposited  by  them.  The  defendant  told  them  that  it 
would  be  necessary  to  lend  the  money  to  third  persons 
in  order  to  earn  interest ;  that  a  large  number  of  re- 
quests for  loans  for  a  year  or  longer  on  good  security 
were  continually  being  made  of  the  bank;  that  the 
bank  wished  to  make  only  short  time  loans,  but  that 
if  the  depositors  wished  he  would  lend  the  amount  of 
their  accounts  on  long  time  loans,  retaining  part  of 
the  interest  as  compensation  to  the  bank  and  credit- 
ing them  with  the  remainder  of  the  interest.  As 
testified  by  Mrs.  Byron,  one  of  the  depositors,  (Tr., 
p.  186)  ''I  was  in  the  bank  putting  some  money  in, 
and  Mr.  Sheridan  said  to  me,  'You  have  got  too  much 
money,  Mrs.  Byron,  lying  in  the  bank  idle.'  And  I 
said,  'what  will  I  do  with  it — if  I  loan  it  I  lose  it.' 
And  he  said,  'Leave  it  here  and  we  will  use  it  and  it 
will  make  seven  per  cent  for  you  and  one  for  the 
bank.'    I  said,  'All  right.'  " 

Some  of  the  depositors  expressed  a  fear  that  they 
might  incur  a  risk  if  they  consented  to  such  an  ar- 
rangement. The  defendant  told  them  that  he  would 
execute  his  own  notes  to  them  as  security  for  all  loans 
made  to  the  third  persons.  For  instance,  J.  E. 
Haney,  one  of  the  depositors,  testified  that  (Tr..  p. 
107),  "I  had  about  $5,000,  perhaps  a  little  more  than 
that,  on  deposit.    The  money  had  been  thei-e  for  two 
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or  three  months  and  I  decided  it  was  not  doing  me 
much  good  just  laying  there.  I  didn't  know  as  I 
would  want  to  use  it  right  away  and  I  asked  Mr. 
Sheridan  if  he  could  loan  it  for  me,  so  that  I  could  get 
some  interest  out  of  it,  and  he  said  he  could,  and  I 
said,  'How  about — can  you  give  a  good  security?'  and 
he  said,  'Any  loan  I  make,  I  will  0.  K.  it  myself.'  He 
said,  'Will  that  be  all  right?'  and  I  said  'It  will.'  " 

Several  of  the  depositors  testified  that  they 
agreed  to  the  arrangement,  some  of  them  testifying 
that  they  agreed  to  it  solely  because  of  the  promise 
by  the  defendant  that  the  bank  would  guarantee  all 
loans  so  made,  and  that  they  were  not  to  be  subject  to 
any  risk  in  connection  therewith. 

Other  depositors  testified  that  there  had  been 
conversations  between  them  and  the  defendant  in 
regard  to  his  lending  the  amounts  of  their  accounts 
to  third  persons  so  that  they  could  obtain  interest, 
but  that  they  had  not  given  the  defendant  authority 
to  withdraw  their  accounts  from  the  bank  by  means 
of  memorandum  checks. 

Still  other  depositors  testified  that  they  had  not 
had  any  conversations  with  defendant  in  regard  to 
his  lending  the  money  deposited  by  them,  and  that 
they  had  not  given  them  authority  to  draw  the  mem- 
orandum checks  on  their  accounts  or  to  lend  the 
money  deposited  by  them  to  anyone ;  but  some  of  those 
depositors  testified  that  they  had  received  interest 
on  their  deposits,  but  did  not  inquire  from  the  de- 
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fendant  or  any  other  officer  of  the  bank  why  interest 
was  being  credited  to  them. 

All  the  depositors  who  had  the  conversations 
with  the  defendant  testified  that  they  were  to  be  sub- 
ject to  no  risk  whatever  in  connection  with  the  loans 
to  such  persons;  that  the  loans  were  to  be  solely  at 
the  risk  of  the  bank;  and  in  those  instances  where 
they  knew  that  the  amounts  of  their  accounts  had 
been  lent  they  did  not  know,  except  in  a  few  cases, 
the  names  of  the  persons  to  whom  the  loans  had  been 
made. 

Some  time  after  each  of  the  conversations  above 
mentioned  between  himself  and  the  depositors  re- 
garding the  latter's  obtaining  interest  on  the  amounts 
of  their  deposits,  the  defendant  drew  a  memorandum 
check  against  the  account  of  the  depositor.  This 
check  was  charged  against  the  depositor's  account 
and  was  sent  to  the  depositor  with  the  next  statement 
of  account  forwarded  to  him,  attached  to  which  were 
the  checks  which  were  the  checks  which  had  been 
drawn  by  the  depositors  against  his  account  and  had 
been  paid  by  the  bank.  At  or  about  the  same  time 
the  defendant  executed  a  promissory  note  to  the  de- 
positor, either  in  his  own  name  or  in  the  name  of  a 
third  person  by  himself.  The  third  person  was  the 
person  to  whom  the  defendant  had  lent  the  amount 
of  the  promissory  note.  From  the  time  of  the  execu- 
tion of  the  promissory  note  by  the  defendant  the  de- 
positor received  interest  on  the  amount  of  money  he 
had  deposited  with— that  is,  lent  to— the  bank.    The 
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defendant  then  wrote  a  deposit  slip  in  favor  of  the 
third  person  for  the  amount  of  the  promissory  note 
and  gave  it  to  the  proper  clerk  of  the  bank,  whereby 
the  amount  of  the  deposit  slip  was  entered  on  the 
books  of  the  bank  to  the  credit  of  the  account  of  the 
third  person.  There  is  no  evidence  that  any  money 
of  the  hank  has  ever  been  withdrawn  from  the  hank 
hy  the  defendant  or  anyone  hecause  of  the  credit 
thus  given.  In  the  instances  where  defendant  exe- 
cuted a  promissory  note  without  signing  the  name  of 
a  third  person,  the  evidence  merely  was  that  the  ac- 
count of  the  defendant  with  the  bank  had  been  cred- 
ited in  an  amount  equal  to  that  named  in  the  mem- 
orandum check.  There  is  no  evidence  that  any  check 
was  ever  drawn  against  that  credit. 

In  1911  an  agreement  was  entered  into  between 
The  First  National  Bank  of  Roseburg  and  the 
Douglas  County  National  Bank  of  the  same  city, 
whereby  the  two  banks  were  consolidated  under  the 
name  of  the  Douglas  County  National  Bank  and  the 
assets  and  liabilities  of  The  First  National  Bank 
were  assigned  to  and  assumed  by  the  Douglas  Coun- 
ty National  Bank.  For  the  purpose  of  executing 
that  agreement,  The  First  National  Bank  was  placed 
in  voluntary  liquidation  in  accordance  with  the  pro- 
visions of  the  statutes  of  the  United  States  and  a 
trustee  appointed.  In  June,  1911,  shortly  after  The 
First  National  Bank  was  placed  in  liquidation,  it 
was  examined  by  a  National  Bank  Examiner.  In 
examining  the  securities  file  of  the  bank,  the  Exam- 
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iner  found  the  promissory  notes  above  mentioned, 
and  thereupon  interviewed  the  defendant  regarding 
them.  The  defendant  told  him  all  the  circumstances 
attending  their  execution  and  that  the  depositors 
had  in  each  instance  authorized  him  to  draw  the 
memorandum  checks  and  execute  the  notes — in  other 
words,  to  change  the  accounts  of  the  depositors  from 
general  checking  deposits  (that  is,  loans  to  the  bank 
due  and  payable  on  demand),  into  time  deposits, 
(that  is,  loans  to  the  bank  due  and  payable  only  at 
the  expiration  of  a  specified  period) ,  in  consideration 
of  the  receipt  of  interest  by  the  depositor  on  the 
amount  of  the  deposit.  The  Examiner  then  wrote  a 
letter  to  each  depositor  asking  him  if  he  had  given 
the  defendant  authority  to  withdraw  the  amount  of 
his  account,  and,  if  so,  to  sign  a  bank  form  of  release 
attached  to  the  letter,  and  return  it  to  the  Examiner. 
All  the  depositors^  including  David  Hull  and  Mrs. 
V  err  ell,  signed  the  releases  and  forwarded  them  to 
the  Examiner. 

The  evidence  introduced  by  the  defendant 
tended  to  show^ — and  the  Government  admitted — that 
the  defendant  had  resided  in  Oregon  for  fifty-nine 
years  and  during  all  that  time  had  had  the  very 
highest  reputation  in  that  community  for  truth, 
honesty,  and  integrity  . 

The  defendant  testified  that  all  the  depositors 
who  had  testified  in  the  cause  ''wanted  inUMvst  on 
their  money  and  it  was  clearly  understood  between 
us  that  the  money  would  have  to  be  loaned  in  order 
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to  make  interest;''  in  other  words,  that  the  deposi- 
tors' accounts  would  have  to  be  changed  from  demand 
loans  to  the  bank  into  time  loans  for  the  periods  of 
the  loans  made  to  the  third  persons,  and  consequently, 
as  the  depositors  thereby  waived  their  right  to  have 
general  checking  accounts  subject  to  be  withdrawn 
at  any  time,  the  bank  had  a  right  to  terminate  the 
general  checking  accounts  either  by  drawing  mem- 
orandum checks  against  them  or  by  making  an  entry 
on  its  books  that  the  accounts  had  been  converted 
into  accounts  which  could  be  withdrawn  only  at  the 
expiration  of  a  specified  period,  or  by  any  other 
method  of  bookkeeping  which  the  bank  should  choose 
to  adopt. 

The  Court  instructed  the  jury  that: 

'The  principal  question  for  your  considera- 
tion will  be — or  at  least  the  first  question  for 
your  consideration  will  be :  Was  the  defendant 
authorized  by  the  depositors  to  withdraw  these 
moneys?  If  you  find  from  the  testimony  in  this 
case  that  he  was  so  authorized  or  if  you  find 
from  the  course  of  dealing  between  the  defend- 
ant and  the  depositor  that  the  defendant  had 
reasonable  cause  to  believe  and  on  good  faith 
did  believe  that  he  was  so  authorized,  then  he  is 
not  guity  of  the  crime  here  charged.  But  if  you 
are  satisfied  beyond  a  reasonable  doubt  that  he 
had  no  authority  from  the  depositor  to  withdraw 
the  funds,  and  if  you  further  find  that  he  had 
no  reasonable  cause  to  believe  and  did  not  in 
good  faith  believe  that  he  had  such  authority, 
then  his  abstraction  of  the  funds  was  wrongful. 
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and  the  crime  is  complete  if  you  find  that  the  ab- 
straction was  made  with  the  intent  to  injure  or 
defraud  either  the  banking  association  or  the 
depositor.  (Tr.,  p.  233) 

''If,  therefore,  you  find  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant, 
Thomas  R.  Sheridan,  without  having  previous- 
ly secured  the  authority  of  the  depositors  so  to  do, 
or  without  apparent  authority  as  I  have  defined 
that  term  to  you,  willfully  abstracted  the  funds 
of  the  bank  then  held  in  said  bank  to  the  credit 
of  said  depositors  in  manner  and  form  as  alleged 
in  the  indictment,  and  converted  said  funds  to 
his  own  use  and  benefit,  the  extent  to  injure  and 
defraud  both  the  bank  and  the  said  depositors 
may  be  by  you  presumed.  Acts  which  involve 
such  consequences,  w^hen  knowingly  and  wrong- 
fully committed,  establish  not  only  the  guilty  in- 
tent to  injure  and  defraud  mentioned  in  the 
statute,  but  they  disclose  moral  turpitude  utter- 
ly inconsistent  with  an  innocent  intent." 

Among  the  instructions  which  the  defendant 
requested  the  Court  to  give  to  the  jury  were  the 
following : 

''I  ask  the  Court  at  this  time  to  instruct  the 
jury  that  sufficient  evidence  in  law  has  not  been 
introduced  in  this  case  to  justify  them  in  find- 
ing that  defendant  withdrew  or  abstracted 
money  belonging  to  any  of  the  depositors  who 
have  testified  as  witnesses  in  this  case,  on  the 
ground  that  when  a  depositor  deposits  money  in 
a  national  bank  as  the  dei)ositors  testifying  in 
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this  case  have  done,  the  money  so  deposited 
ceases  to  be  the  money  of  the  depositor  and  be- 
comes the  bank's  money,  and  that  there  is  mere- 
ly a  creditor  and  debtor  relation  between  the 
depositor  and  the  bank,  and  therefore  that  the 
money  withdrawn  or  abstracted  by  the  defend- 
ant was  money  belonging  to  the  bank.  (Tr.,  p. 
242.) 

''I  also  particularly  except  to  the  Court's 
refusal  to  instruct  the  jury  in  accordance  with 
defendant's  requested  instruction  No.  5,  that  an 
officer  of  a  National  Bank  who  has  full  charge 
of  making  loans  on  behalf  of  the  bank,  has  a 
right  to  lend  any  portion  or  all  of  the  money  de- 
posited in  the  bank  by  depositors  on  general 
checking  accounts,  without  first  obtaining  per- 
mission from  the  depositor  or  depositors  to  do  so. 
(Tr.,  p.  234.) 

"I  ask  the  Court  at  this  time,  if  the  Court 
please,  to  instruct  the  jury  that  the  indictment 
in  this  case  charges  the  defendant  with  having 
abstracted  moneys,  funds  and  credits  of  The 
First  National  Bank  of  Roseburg,  Oregon,  and 
that  therefore,  if  the  jury  find  that  the  moneys, 
funds  or  credits  abstracted  by  the  defendant 
as  shown  by  the  evidence  in  this  case  were 
moneys,  funds  or  credits  of  the  depositors  who 
have  testified  in  this  case,  the  jury  should  find 
the  defendant  not  guilty.  (Tr.,  pp.  242-243.)   .  . 

''I  take  an  exception  to  the  refusal  of  the 
Court  to  instruct  the  jury  to  return  a  verdict  for 
the  defendant  on  the  ground  that  sufficient  evi- 
dence in  law  of  intent  to  defraud  on  the  part  of 
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the  defendant  has  not  been  introduced  in  this 
case,  and  as  that  is  an  essential  element  of  the 
crimes  charged  that  therefore  the  jury  would 
not  be  justified  in  returning  a  verdict  against 
the  defendant  on  any  or  all  of  the  counts  in  this 
indictment.     (Tr.,  pp.  241-242.) 

''I  except  to  the  Court's  refusal  to  instruct 
the  jury  to  return  a  verdict  in  favor  of  the  de- 
fendant on  the  ground  that  sufficient  evidence 
in  law  that  defendant  did  not  have  authority  to 
withdraw  or  abstract  the  money  deposited  in  the 
bank  of  which  he  was  the  president,  in  the  man- 
ner and  by  the  method  which  the  uncontradicted 
evidence  in  this  case  shows  was  employed  by 
him,  has  not  been  introduced  in  this  case."  (Tr., 
p.  242.) 

The  jury  returned  a  verdict  against  the  defend- 
ant on  counts  Nos.  1  and  4  of  the  indictment,  finding 
him  not  guilty  as  to  the  remaining  counts. 

After  the  jury  had  returned  its  verdict,  the 
learned  judge  presiding,  notwithstanding  its  ver- 
dict, said  from  the  bench  that  he  did  not  believe  the 
evidence  showed  an  intent  to  defraud  on  the  pai't  of 
the  defendant. 

The  defendant  moved  in  arrest  of  judgment,  and 
for  a  new  trial.  The  Court  denied  the  motions,  and 
thereupon  sentenced  the  defendant  to  imi)ris()nnuMU 
for  five  years  in  the  United  States  Penitentiary  at  Mc- 
Neil's Island,  Washington. 
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ARGUMENT 


The  Demurrer  to  the  Indictment  Should 
Have  Been  Sustained 


(1)  The  unlawful  abstraction  and  conver- 
sion of  money  which  a  bank  holds  for  the  sole 
use  and  benefit  of  a  depositor  is  not  an  offense 
against  the  United  States. 

The  first  count  of  the  indictment  describes  the 
money  charged  to  have  been  abstracted  and  converted 
by  defendant  as  ''certain  moneys,  funds  and  credits 
of  said  National  Banking  Association,  of  the  amount 
and  value  of  Two  Hundred  and  Thirty  ($230.00) 
Dollars,  a  more  particular  description  of  which  is 
to  this  grand  jury  unknown,  from  and  out  of  the 
moneys,  funds  and  credits  of  said  National  Banking 
Association,  held  by  said  National  Banking  Associa- 
tion as  a  deposit  for  the  sole  use  and  benefit  of  one 
David  Hull,  a  depositor  and  creditor  of  said  The  First 
National  Bank  of  Roseburg." 

Section  5209,  R.  S.,  prohibits  only  abstractions 
of  moneys  which  are  held  by  the  bank  as  a  bank  and 
not  as  a  special  bailee.  The  unlawful  abstraction  of 
moneys  held  by  the  bank  as  a  special  depositary  or 
bailee  is  punishable  under  the  laws  of  the  State  where 
the  abstraction  is  committed. 

Section  5209,  R.  S.,  is  a  re-enactment,  without 
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amendment,  of  the  Act  of  Congress  of  June  3,  1864, 
Sec.  55,  ch.  106,  13  Stats,  at  L.  116.  With  reference 
to  the  latter  statute,  in  Commonwealth  vs.  Tenney, 
97  Mass.  (15  Allen)  50,  56,  in  which  the  defendant, 
a  clerk  of  a  national  banking  association,  had  been 
convicted  under  the  general  statutes  of  Massachu- 
setts of  fraudulent  conversion  of  property  of  indi- 
viduals deposited  with  and  in  the  custody  of  the  bank, 
the  Court  said : 

'The  further  objection  is  made,  that  the 
courts  of  the  United  States  are  vested  by  the 
Judiciary  Act  of  September  24,  1789  (U.  S. 
Stats.  1789,  c.  20,  sec.  11),  with  exclusive  cogni- 
zance of  all  crimes  cognizable  under  the  author- 
ity of  the  United  States,  except  where  it  is  other- 
wise provided  by  the  acts  of  Congress.  But  an 
examination  of  the  statues  of  the  United  States 
leads  us  to  the  conclusion  that  the  offense 
charged  in  this  indictment  has  not  been  made 
punishable  by  any  act  of  Congress.  The  enact- 
ments cited  on  behalf  of  the  defendant  punish 
the  embezzlement  of  the  property  of  national 
banks,  but  not  the  property  of  individuals,  depos- 
ited with  and  in  the  custody  of  such  banks.  U.  S. 
St.  1863,  c.  58,  sec.  52.  U.  S.  St.  1864,  c.  106, 
sec.  55.  As  the  federal  courts  have  no  criminal 
jurisdiction  except  that  conferred  by  Congress, 
no  question  can  be  made  as  to  the  constitution- 
ality of  State  legislation  punishing  such  frauds, 
until  they  have  been  made  punishable  by  the 
federal  laws.  There  is  no  view  of  the  relative, 
or  of  the  concurrent,  powers  of  the  two  govern- 
ments which  affects  the  decision  of  the  pivscMit 
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case;  for  all  courts  and  jurisdictions  agree  that 
State  sovereignty  remains  unabridged  for  the 
punishment  of  all  crimes  committed  within  the 
limits  of  a  State,  except  so  far  as  they  have  been 
brought  within  the  sphere  of  federal  legislation 
by  the  penal  laws  of  the  United  States.  Com- 
monwealth vs.  Fuller y  8  Met.  813;  Common- 
wealth vs.  Peters,  21  Met.  387.'' 

In  State  vs.  fuller,  3k  Conn.  280,  the  informa- 
tion under  a  Connecticut  statute  charged  the  teller  of 
a  national  banking  association  with  the  ''theft  and 
embezzlement''  of  certain  bonds  in  the  bank,  particu- 
larly described  the  bonds,  and  then  set  forth  that  the 
bonds  were  ''the  property  and  estate  of  Loyal  Wilcox 
of  said  Hartford,  the  same  having  been  by  him,  the 
said  Wilcox,  deposited  with  said  bank  in  the  banking 
house  of  said  bank  for  safe  keeping,  and  then  and 
there  deposited  in  said  banking  house.''  The  Court 
said: 

"Congress  by  the  National  Currency  Act 
incorporated  the  bank  in  question  as  a  bank,  lo- 
cated within  this  State.  They  enacted  all  the 
provisions  which  were  necessary  to  constitute  it 
a  corporation  and  give  it  being,  and  all  of  power 
or  restraint  that  they  deemed  essential  to  regu- 
late that  being.  They  authorized  it  in  general 
terms  to  do  a  banking  business,  but  they  did  not 
undertake,  by  any  regulation  or  restraint,  to 
regulate  that  business ;  and  they  left  that  to  be 
regulated  by  the  laws  of  the  State  and  land. 
They  did  enact  in  the  55t>.  section  of  the  Cur- 
rency Act  (which  is  idertcical  with  Section  5209, 
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R.  S.)  that  if  any  teller  or  other  officer  of  the 
bank  should  embezzle  the  property  of  the  bank 
they  should  be  punishable  by  fine  and  imprison- 
ment. That  provision  goes  to  the  being  and  in- 
ternal working  of  the  bank,  and  is  intended  to 
protect  its  property  from  its  agents.  It  ivas 
not  intended  to  regulate,  and  has  not  the  effect 
of  regulating,  the  business  of  the  bank  with  its 
customers.  Now  the  business  of  the  bank  is  con- 
ducted within  the  jurisdiction  of  this  State,  with 
our  citizens,  and  in  conformity  to  our  laws,  and 
it  is  competent  for  the  legislature  to  pass  any 
law  affecting  that  business,  or  protect  the  bank 
and  its  customers  in  the  conduct  of  that  busi- 
ness by  any  penalty,  and  such  law  and  penalty 
will  not  be  predicated  on  any  law  or  offense 
created  by  Congress,  or  have  any  relation  or 
be  repugnant  to  the  Currency  Act,  or  in  any 
manner  infringe  the  jurisdiction  of  Congress 

or  the  federal  courts As  a  corporation 

being  located  in  the  State,  its  property  and  inter- 
ests and  business  are  protected  by  State  laws  and 
subject  to  State  legislation,  and  so  it  is  com- 
petent for  the  legislature  to  protect  its  custom- 
ers, the  citizens  of  the  State,  in  their  business 
dealings  with  it,  whatever  they  may  be,  whether 
constituting  the  relation  of  borrower  and  lender, 
or  of  special  or  general  depositary  and  bailee; 
and  they  may  be  controlled  and  protected  by 
penal  enactments,  without  interference  with  the 
laws  of  Congress.  Such  is  the  character  of  the 
statute  in  question.  It  is  in  part  repugnant  to 
the  law  i  f  Congress,  but  it  also  protects  a  spe- 
cial depositor  of  the  bank  against  the  felonious 
or  fraudulent  appropriation  of  the  deposit  by 
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the  agents  of  the  bank,  who  have  access  to  it, 
and  so  far  forth  it  is  not  open  to  the  objec- 
tions urged 

'The  second  claim  is  also  without  founda- 
tion. The  property  is  not  laid  in  the  second 
count  as  the  property  of  the  bank;  but  as  a 
special  deposit  by  a  third  person,  differing  from 
money  deposited  on  general  account,  intended 
by  both  parties  to  be  mingled  with  the  assets 
of  the  bank  and  to  become  its  property.  These 
special  deposits  are  very  common,  and  that  fact, 
and  the  language  used,  taken  in  connection  with 
the  provision  in  respect  to  the  persons  who  may 
be  defrauded,  makes  it  very  clear  that  the  legis- 
lature intended  to  provide  for  just  such  a  case.'' 

In  Ex  parte  Houghton,  8  Fed.  897,  the  Court, 
in  discussing  the  criminal  jurisdiction  of  State  courts 
over  officers  of  national  banks  in  the  absence  of  fed- 
eral legislation,  said  approvingly : 

"The  Supreme  Court  of  Massachusetts  took 
jurisdiction  over  an  embezzlement  of  a  private 
special  deposit  in  a  national  bank  by  an  em- 
ployee of  the  bank,  on  the  ground  that  Congress 
had  not  provided  for  that  particular  offense. 
Commonwealth  vs.  Tenney,  97  Mass.  50.'' 

The  title  to  the  thing  deposited  specially  is  not 
in  the  bank,  but  remains  in  the  depositor. 

Marine  Bank  vs.  Fulton,  etc.  Bank,  2  Wall.  252. 
Thompson  vs.  Riggs,  5  Wall.  663. 
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Bank  vs.  Wister,  2  Pet,  318. 

Scammon  vs.  Kimball,  92  U.  S.  862. 

State  Nat.  Bank  vs.  Dodge,  12Jf  U.  S.  323. 

Phoenix  Bank  vs.  Risley,  111  U.  S.  125. 

San  Diego  County  vs.  Cal.  Nat.  Bk.,  52  Fed.  59. 

A  special  deposit  cannot  be  checked  upon,  be- 
cause it  does  not  belong  to  the  bank. 

Hodgin  vs.  People's  Nat.  Bank,  125  N.  C.  503, 
3i  S.  E.  709. 

Bank  vs.  Armstrong,  15  N.  C.  519. 

(2)  If  the  offense  charged  in  the  indictment 
is  a  misdemeanor,  then,  as  no  punishment  has 
been  provided  for  it  by  Congress,  the  indictment 
does  not  state  an  offense  against  the  United  States. 

The  Act  of  Congress  of  March  4,  1909,  ch.  321, 
sec  335,  35  Stats,  at  L.  1080,  1152  (creating  the  so- 
called  Federal  Penal  Code  of  1910) ,  provides  that : 

''All  offenses  which  may  be  punished  by 
death,  or  imprisonment  for  a  term  exceeding  one 
year,  shall  be  deemed  felonies.  All  other  of- 
fenses shall  be  deemed  misdemeanors." 

It  is  a  corollary  of  that  statute  that  ''No  misde- 
meanor shall  be  punished  by  imjirisonment  for  a  term 
exceeding  one  year." 
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Since  Section  5209,  R.  S.,  expressly  declares  that 
the  offense  charged  in  the  indictment  is  a  misde- 
meanor, a  modification  or  repeal  of  the  punishment 
will  not  be  construed  as  changing  the  nature  of  the 
offense.  The  distinction  between  a  felony  and  a  mis- 
demeanor is  far  more  important  than  the  modifica- 
tion or  repeal  of  the  punishment  for  a  particular 
crime.  The  offense  is  distinct  from  the  punishment 
provided  for  that  offense,  and  either  may  be  modified 
or  repealed  without  affecting  the  other.  For  ex- 
ample, if  the  punishment  for  a  misdemeanor  is  re- 
pealed by  statute,  and  the  misdemeanor  is  a  common 
law  misdemeanor,  the  punishment  provided  by  the 
common  law  may  be  imposed.  But  the  offense  de- 
nounced by  Section  5209,  R.  S.,  is  not  a  common 
law  misdemeanor  or  felony.  Under  the  common  law 
it  is  a  mere,  unpunishable,  breach  of  trust.  There- 
fore, since  no  punishment  is  provided  by  either  the 
common  law  or  the  statute,  an  indictment  charging 
the  commission  of  the  acts  denounced  by  Section 
5209,  R.  S.,  does  not  state  an  offense  against  the 
United  States.  Changes  by  implication  in  statutes 
of  the  nature  of  offenses,  as  distinguished  from 
changes  in  the  extent  of  punishment,  are  not  favored. 
It  is  well-settled  that  no  violation  of  the  laws  of  the 
United  States  is  a  felony  unless  it  is  expressly  de- 
clared to  be  so  by  an  Act  of  Congress.  In  re  Acker, 
66  Fed,  290, 

A  milder  new  punishment — that  misdemeanors 
shall  be  punished  by  imprisonment  for  not  longer 


29 

than  one  year — should  be  held  to  repeal  an  older  and 
severer  punishment. 

In  Clark  and  Marshall  on  The  Law  of  Crimes 
(2nd  ed.,),  page  7,  it  is  said: 

'The  chief  division  of  crimes  is  into  felo- 
nies and  misdemeanors.  The  distinction  is  of 
great  importance The  common  law  felo- 
nies were  murder,  manslaughter,  rape,  sodomy, 
robbery,  larceny,  arson,  burglary,  and  perhaps 
mayhem.  In  this  country  there  is  no  forfeiture 
of  property  on  conviction  of  crime,  but  the  dis- 
tinction between  felonies  and  misdemeanors  is 
still  recognized,  and,  as  stated  above,  it  is  very 

important An  offense  cannot  be  con- 

strued  as  impliedly  made  a  felony  by  statute, 
unless  such  an  intention  on  the  part  of  the  legis- 
lature is  clear,  and  the  implication  is  a  neces- 
sary one.'' 

The  statute  of  1909  should  be  construed  to  de- 
clare as  felonies  only  those  offenses  for  which  pun- 
ishment for  a  term  exceeding  one  year  has  been  pro- 
vided, but  which  have  not  been  specifically  designated 
as  misdemeanors. 

As  the  statute  of  1909  is  composed  of  general 
terms  or  expressions,  and  is  inconsistent  with  the 
more  specific  and  particular  provisions  in  Section 
5209,  R.  S.,  the  provisions  of  Section  5209,  R.  S.,  as 
to  the  character  of  the  offense  should  be  given  effect, 
as  greater  and  more  definite  expressions  of  the  legis- 
lative will,  and  the  statute  of  1909  merely  be  given 
effect  to  the  extent  of  abolishing  the  i)unishment. 
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The  offenses  denounced  by  Section  5209,  R.  S., 
not  being  offenses — not  even  misdemeanors — at  com- 
mon law,  the  general  terms  of  the  statute  of  1909 
should  not  be  so  construed  as  to  impliedly  declare 
them  to  be  the  highest  grade  of  offense — that  is, 
felonies. 

In  U.  S,  vs.  Sims,  161,  Fed.  1008,  1012,  the 
Court  said : 

^^The  offense  of  which  Chisholm  was  con- 
victed (embezzlement  of  the  funds  of  a  national 
banking  association),  is,  of  course,  not  treason; 
neither  is  it  under  the  federal  statutes  a  felony. 

Section  5209,  Revised  Statutes Again, 

comparing  the  facts  constituting  the  offense  de- 
scribed in  Section  5209,  Revised  Statutes,  with 
the  common  law  rule,  I  am  of  the  opinion  that 
there  is  ample  authority  to  sustain  the  proposi- 
tion that  embezzlement  of  this  kind  was  at  com- 
mon law  no  offense  at  all,  but  a  mere  breach 
of  trust.  The  following  authorities  sustain  this 
statement  of  the  law  (citing  cases).  ....  'Pur- 
pose to  steal'  is  not  designated  in  Section  5209, 
but  the  purpose  or  intent  therein  stated  is  'to 
injure  or  defraud  the  association,  or  some  other 
company,'  etc." 

Furthermore,  the  breaches  of  trust  denounced 
by  the  statute  are  peculiarly  misdemeanors,  as  dis- 
tinguished from  felonies,  because  they  relate  to  DE- 
MEANOR and  misconduct  ''in  the  business  of  one's 
office." 
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(3)  If  the  offense  charged  in  the  indictment 
is  a  felony,  then  the  indictment  is  defective  be- 
cause (a)  it  merely  charges  the  acts  constituting 
the  offense  in  the  language  of  the  statute. 

An  indictment  for  felony  must  set  forth  the  acts 
constituting  the  crime  with  much  greater  particular- 
ity than  an  indictment  for  a  misdemeanor. 

The  decisions  of  the  United  States  Supreme 
Court  rendered  prior  to  1910,  determining  the  suf- 
ficiency of  the  averments  in  indictments  for  misde- 
meanors under  Section  5209,  R.  S.,  have  been  over- 
ruled by  the  Act  of  Congress  enacting  the  so-called 
Federal  Penal  Code  of  1910.  The  federal  courts 
prior  to  1910  determined  that  indictments  under 
Section  5209  were  sufficient  if  they  charged  the  of- 
fense in  the  language  of  the  statute,  because  the 
offense  was  only  a  misdemeanor. 

In  United  States  vs.  Mills,  7  Pet.  (32  U.  S.)  138, 
an  indictment  against  a  letter  carrier  for  embezzling 
mail  entrusted  to  him  for  delivery,  which  was  de- 
clared a  misdemeanor  by  an  Act  of  Congress,  the 
Supreme  Court  said: 

'The  general  rule  is  that  in  indictments  for 
misdemeanors  created  by  statute  it  is  sutficient 
to  charge  the  offense  in  the  words  of  the  statute. 
There  is  not  that  technical  nicety  required  as  in 
form,  which  seems  to  have  been  adopted  and 
sanctioned  by  long  practice  i)i  cases  of  felony. 
and  with   respect  to  some  indictments,  where 
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particular  words  must  be  used,  and  no  other 
words,  however  synonymous  they  may  seem,  can 
be  substituted.  But  in  all  cases  the  offense  must 
be  set  forth  with  clearness,  and  all  necessary 
certainty,  to  apprise  the  accused  of  the  crime 
with  which  he  stands  charged." 

In  United  States  vs.  Morse,  116  Fed,  1^29,  JfS2, 
referring  to  the  contention  that  as  a  violation  of  Sec- 
tion 5209,  R.  S.,  was  merely  a  statutory  misdemeanor 
it  was  sufficient  to  charge  the  offense  in  the  indict- 
ment in  the  language  of  the  statute,  the  Court  said : 

"However  unfortunate,  if  not  unnecessary, 
was  any  departure  from  the  plain  rule  that  a 
statutory  misdemeanor  is  sufficiently  alleged  in 
the  language  of  the  statute,  the  Britton  decisions 
(U.  S.  vs.  Britton,  107  U.  S.  655  and  108  U.  S. 
192)  are  plain  that  not  every  misapplication  is 
a  crime  under  the  Act,  and  that  the  test  (or  at 
least  a  test)  of  criminal  misapplication  is  that 
there  must  be  a  conversion  of  the  moneys,  funds 
or  credits  of  the  association  by  the  accused, 
either  for  his  own  use  or  that  of  some  person 
other  than  the  injured  bank.  This  is  more  than 
a  rule  of  pleading.  Unless  such  conversion  be 
shown  in  evidence  there  can  be  no  conversion; 
but  it  follows  from  this  substantive  law  that 
an  indictment  alleging  willful  misapplication 
must  show  upon  its  face  the  criminality  of  the 
transaction  described  and  negative  an  innocent 
interpretation,  if  one  be  possible.'' 
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(3-b)  If  the  offense  charged  in  the  indict- 
ment is  a  felony,  the  description  of  the  property 
charged  to  have  been  abstracted  is  ambiguous  and 
not  sufficiently  definite. 

Property  is  required  to  be  very  particularly  de- 
scribed in  an  indictment  for  a  felonious  taking. 

The  indictment  charges  the  abstraction  of  "cer- 
tain moneys,  funds  and  credits."     (Tr.  p.  6.) 

''Of  the  amount  and  value  of  $230"  is  not  part 
of  the  description  of  the  money,  but  is  mere  sur- 
plusage, and  should  be  alleged  only  in  cases  where 
the  statute  declares  that  abstraction  of  property  ex- 
ceeding a  certain  value  is  a  greater  crime  than  ab- 
straction of  property  of  a  less  value.  Besides  it 
should  show  (1st)  how^  much  money;  (2nd)  how 
much  funds,  and  (3rd)  how  much  credits  separately; 
else  it  is  fatally  defective.     (152  Fed.  5J^2  post.) 

In  United  States  vs.  Smith,  152  Fed  5i2,  54i, 
it  was  held  that  an  indictment  under  Section  5209. 
R.  S.,  which  described  the  property  willfully  misap- 
plied as  ''funds  and  credits''  ivas  bad,  both  foi*  du- 
plicity and  for  insufficient  description  of  the  propei'ty 
charged  to  have  been  misapplied,  the  Court  saying: 

'The  remaining  five  counts,  however,  re- 
quire us  to  ascertain,  if  possible,  the  proper  sig- 
nification of  the  words,  'm()}ici/s,  fiouls  a)id 
credits,'  used  in  the  statute,  and  this,  in  some 
respects,  is  without  difficulty.  The  word  'money' 
is  doubtless  equivalent  to  'cui'ivncy,'  and  its 
meaning  is  ai)parent.  But  Congress  could  not 
have  intended  that  the  woi'd  'funds'  ov  the  word 
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^credits'  should  be  construed  to  mean  the  same 
thing  as  the  word  'money/  or  its  equivalent, 
'currency/  or  that  the  word  'funds'  should  be 
regarded  as  synonymous  with  the  word  'cred- 
its.' The  three  words  do  not  mean,  and  evi- 
dently were  not  supposed  to  be  construed  as 
meaning,  the  same  thing,  as  mere  tautology  was 
not  designed.  When  we  speak  of  funding  an 
indebtedness,  we  understand  that  it  is  to  be  put 
into  a  more  permanent  form.  In  England  'the 
funds'  are  considered  to  be  the  Government's 
bonded  indebtedness,  and  not  its  mere  currency 
or  money ;  and  so  it  is  also  in  the  United  States. 
At  any  rate,  a  careful  consideration  induces  the 
court  to  agree  with  Judge  Priest,  in  his  opinion 
in  the  case  of  United  States  vs.  Greve,  65  Fed. 
489,  that  the  word  'funds'  has  a  different  mean- 
ing from  the  word  'moneys'  as  used  in  the  stat- 
ute. In  the  opinion  of  the  court  the  word  refers 
to  forms  of  somewhat  permanent  indebtedness 
and  to  a  class  of  securities  in  which  permanent 
investments  are  likely  to  be  made. 

"The  remaining  word  'credits'  refers  to 
something  nearer  to  the  bank's  daily  business 
transactions,  and  should  be  given  a  different 
meaning  from  that  of  either  of  its  associate 
words.  We  have  not  found  in  any  of  the  dic- 
tionaries or  encyclopaedias  to  which  we  have  ac- 
cess the  word  'credits'  in  the  plural  form  as  used 
in  the  statute,  nor  have  we  found  anywhere  any 
precise  definition  of  it  as  used  in  Section  5209 ; 
but  in  many  cases  noted  under  the  word  in  2 
Words  and  Phrases,  p.  1728,  et  seq.,  we  find  it 
construed  as  used  in  the  revenue  laws  of  the 
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States,  and  those  cases  have  been  instructive. 
Certainly,  as  used  in  Section  5209,  it  does  not 
mean  something  which  is  merely  the  opposite 
of  the  word  'debit,'  commonly  used  in  bookkeep- 
ing. But,  without  further  enlarging  upon  the 
reasons  for  doing  so,  the  court  has  reached  the 
conclusion  that  tlie  word  'credits,'  used  in  the 
statute,  means  debts  due  the  bank,  or  promises 
to  it  to  pay  money,  namely,  such  as  its  notes  and 
bills  receivable,  as  distinguished  from  more  per- 
manent investment  securities,  like  government 
or  other  bonds,  not  payable  to  the  bank,  and 
not  evidencing  an  indebtedness  created  by  its 
loans  to  customers.  Stated  shortly,  the  court  is 
of  opinion  that  the  word  'money'  refers  to  the 
currency  or  circulating  medium  of  the  country ; 
that  the  w^ord  'funds'  refers  to  Government, 
State,  county,  municipal,  or  other  bonds,  and 
to  all  forms  of  obligation  and  securities  in  which 
investments  may  be  made;  and  that  the  word 
'credits'  refers  to  notes  and  bills  payable  to  the 
bank,  and  to  other  forms  of  direct  promises  to 
pay  money  to  it 

"The  seventh  count  charges  that  the  de- 
fendant willfully  misapplied  $2980.60  of  the 
'funds  and  credits'  of  the  bank  with  the  various 

intents  denounced  by  the  statute The 

word  'money'  is  not  mentioned  in  this  count. 
and  there  is  no  description  either  of  the  'funds' 
or  of  the  'credits'  so  charged  to  have  been  mis- 
applied. If  the  word  'money'  alone  had  been 
used,  it  is  difficult  to  see  how  there  could  have 
been  any  difficulty  about  the  question;  but  that 
word   was   not   used   at    all.   and    if   the   court 
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has  correctly  ascertained  or  approximated  the 
proper  meaning  and  signification  of  the  words 
'funds'  and  'credits/  then  there  should  have  been 
such  a  particular  description  of  the  'funds'  and 
of  the  'credits'  as  would  have  enabled  the  ac- 
cused to  present  his  defense,  and  so  that  the 
judgment  here  would  bar  another  prosecution. 
This  result  is  manifest  from  the  cases  of  United 
States  vs.  Hess,  12 U  U.  S.  1^83;  Evans  vs.  United 
States,  153  U.  S.  586;  and  Keck  vs.  United 
States,  172  U.  S.  Jf36,  and  cases  cited 

"The  same  considerations  must  control  in 
disposing  of  the  demurrer  to  the  eighth  count  of 
the  indictment. 

"The  ninth  count  is  open  to  similar  objec- 
tions, with  the  additional  one  of  duplicity,  as 
this  count  charges  the  embezzlement,  as  well 
as  the  willful  misapplication,  of  'funds  and  cred- 
its' of  the  bank,  without  setting  forth  any  par- 
ticular description  of  either,  and  without  any 
express  statement  as  to  the  amount  either  of 
the  'funds'  or  of  the  credits  which  had  thus 
been  embezzled  or  misapplied. 

''The  tenth  count  is  equally,  if  not  more 
faulty,  inasmuch  as  it  charges  the  willful  mis- 
application of  'money,  funds  and  credits,^  with- 
out any  particular  description  either  of  the 
funds  or  the  credits  alleged  to  have  been  mis- 
applied, and  without  showing  how  much  there 
was  of  money  and  of  funds  and  of  credits  sep- 
arately.'' 

In  United  States  vs.  Greve,  65  Fed.  U88,  i89- 
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J^OO,  an  indictment  for  a  violation  of  Section  5209, 
R.  S.,  the  Court  said: 

''As  to  the  second  ground,  the  language  of 
the  statute  is  that  'the  defendant  did  have  and 
receive/  etc.,  'certain  of  the  moyieys  and  funds 
of  said  National  Banking  Association  of  the 
amount  and  value  of  $5,723,93.  It  is  a  question 
whether  this  is  not  too  indefinite,  as  failing  to 
state  the  kind  of  money  deposited,  that  is, 
whether  moneys  of  the  United  States  or  of  some 
other  nation ;  but  it  is  not  necessary  to  hold  thus 
narrowly.  The  charge  is  the  embezzlement  of 
moneys  and  funds.  The  words  'moneys  and 
funds'  are  not  of  identical  meaning.  'Funds' 
includes  moneys  and  anything  more,  such  as 
notes,  bills,  checks,  drafts,  stocks,  and  bonds. 
Now,  what  was  intended  by  the  phrase  'moneys 
and  funds'?  Was  it  intended  to  say  'moneys 
and  moneys'?  The  natural  interpretation  of 
the  phrase  is  'moneys  and  some  other  species  or 
character  of  funds.'  The  word  'funds'  is  not 
used  in  the  alternative  as  a  synonym.  It  is  used 
in  the  conjunctive.  Its  function,  as  no  doubt 
the  purpose  of  its  use  was,  to  add  something  to 
the  term  'moneys.'  The  charge  then  is  in  effect 
that  defendant  did  have  and  receive,  etc., 
moneys  and  other  funds,  etc.  Now  is  this  suffi- 
ciently definite? 

In  the  case  of  People  vs.  Cohen,  S  Cal.  4-^ 
the  Court  said : 

"  'There  is  another  objection  to  the  indict- 
ment which  is  fatal.  It  does  not  state  what  was 
the    property    converted.      The    language    is, 
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^'$400,000,  moneys,  goods  and  chattels.'^  How 
can  the  defendant  know  what  he  is  charged 
with,  or  how  prepare  for  his  defense?  How 
much  money,  what  goods,  and  what  chattels?' 

^^As  in  the  case  at  bar  only  money  was  em- 
bezzled, the  indictment  should  charge  the  em- 
bezzlement of  money  only.  If  money  and  other 
funds  were  embezzled,  the  amount  and  value  of 
the  several  species  of  property  should  be  stated. 
The  words  'and  funds'  cannot  be  rejected  as 
surplusage,  for  the  amount  and  value  stated 
in  the  indictment  applies  to  moneys  and  funds 
jointly,  and  rejecting  either  there  is  no  sug- 
gestion in  the  indictment  as  to  the  amount  or 
value  of  the  other." 

The  force  of  this  objection  becomes  all  the  more 
apparent  when  we  consider  the  only  allegation  as  to 
how  the  abstraction  was  accomplished,  viz:  ''by 
means  of  a  memorandum  check."  How  could  "cred- 
its" or  "funds"  be  obtained  or  abstracted  or  con- 
verted by  use  of  a  memorandum  check?  The  indict- 
ment is  a  skeleton  as  bare  as  the  statute,  and  forces 
the  defendant  to  trial  with  no  information  sufficient 
to  formulate  a  defense. 

(3-c)  If  the  offense  charged  in  the  indict- 
ment is  a  felony,  the  indictment  is  defective  be- 
cause the  acts  con^ituting  the  fraud,  or  from 
which  an  intent  to  defraud  may  be  inferred,  are 
not  stated  in  it. 

Fraud,  being  a  conclusion  of  law,  or  at  least  a 
mixed  conclusion  of  law  and  fact,  it  is  necessary,  in 
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both  bills  in  equity  and  in  indictments,  to  state  the 
particulars  of  the  fraud,  showing  that  an  undue  or 
unconscionable  advantage  has  been  taken  of  another 
and  that  the  latter  has  been  injured. 

All  that  is  charged  in  the  indictment  is  that  the 
defendant  ''abstracted  and  converted  to  his  own  use 
and  benefit  .  .  .  by  means  of  a  memorandum  check.'' 
How  the  check  was  procured,  by  whom  signed,  from 
whom  obtained,  how  used,  what  method  employed — 
is  nowhere  alleged. 

In  United  States  vs,  Corbett,  162  Fed.  687,  an 
indictment  for  having  made  false  entries  in  a  report 
of  a  national  bank  in  violation  of  Section  5209,  R.  S., 
the  Court  said : 

"The  indictment  also  charges  that  the  en- 
tries were  made  with  the  intent  to  injure  and 
defraud  the  bank  itself;  but  how  this  could  be 
does  not  appear.  It  is  barely  possible  that  some 
harm  might  indirectly  have  come  to  the  bank 
by  the  publication  of  the  false  report  in  the 
vicinity  of  the  place  where  the  bank  was  lo- 
cated, but  this  possibility  is  not  sufficient  to  show 
the  definite  intent  shown  by  the  statute.  The 
report  must  have  been  made  with  the  purpose 
on  the  part  of  those  signing  it  to  injure  and  de- 
fraud the  bank.  The  report  could  not  possibly 
change  the  actual  condition  of  the  bank,  and  a 
false  report  showing  a  better  condition  than  in 
fact  existed  might  as  readily  be  a  benefit  to  the 
bank  as  a  detriment.  At  all  events  the  detri- 
ment would  be  merely  sj)eculative,  insulliriiMit 
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to  afford  proof  of  a  positive  intent  to  injure  and 
defraud  the  bank.'' 

In  United  States  vs.  Watkins,  3  Cranch,  C.  C, 
(U.  S.),  Ul,  the  Court  said: 

''Fraud  is  an  inference  of  law  from  certain 
facts.  A  fraud  therefore  is  not  sufficiently  set 
forth  in  an  indictment  unless  all  the  facts  are 
averred  which  in  law  constitute  the  fraud. 
Whether  an  action  be  done  fraudulently  or  not 
is  a  conclusion  of  law  so  far  as  the  moral  char- 
acter of  the  act  is  involved.  To  aver  that  the  act 
is  fraudulently  done  is  therefore,  so  far  as  the 
guilt  or  the  innocence  of  the  act  is  concerned,  to 
aver  a  matter  of  law  and  not  a  matter  of  fact. 
An  averment  that  the  act  ivas  done  with  intent  to 
commit  a  fraud  is  equivalent  to  an  averment 
that  the  act  was  done  fraudulently.  No  epithets, 
no  averment  of  fraudulent  intent,  can  supply 
the  place  of  an  averment  of  the  fact  or  facts 
from  which  the  legal  conclusion  of  fraud  is  to 
be  drawn." 

Such  words  as  fraud,  conspiracy  with  intent  to 
defraud,  and  words  of  similar  import  cannot  be  used 
as  predicating  criminality  of  facts  which  in  them- 
selves show  no  criminality. 

Ambler  vs.  Choteau,  107  U.  S.  586; 

United  States  vs.  Des  Moines  Co.,  1^2  U.  S.  5UU', 

United  States  vs.  Eno,  56  Fed.  220. 

In  United  States  vs.  Hess,  12U  U.  S.  Jf83,  USU, 
the  Court  said : 
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''The  doctrine  invoked  by  the  Solicitor  Gen- 
eral, that  it  is  sufficient  in  an  indictment  upon 
a  statute,  to  set  forth  the  offense  in  the  words 
of  the  statute,  does  not  meet  the  difficulty  here. 
Undoubtedly  the  language  of  the  statute  may  be 
used  in  the  general  description  of  an  offense, 
but  it  must  be  accompanied  ivith  such  a  state- 
ment of  the  facts  and  circumstances  ias  will 
inform  the  accused  of  the  specific  offense,  com- 
ing under  the  general  description,  with  which 

he  is  charged In    United  States   vs, 

Cruikshank,  92  U.  S.  5J^2  ....  the  Court  said 
(p.  558)  :  ''It  is  an  elementary  principle  of 
criminal  pleading,  that  where  the  definition  of 
an  offense,  whether  it  be  at  common  law  or  by 
statute,  includes  generic  terms,  it  is  not  suffi- 
cient that  the  indictment  shall  charge  the  offense 
in  the  same  generic  terms  as  in  the  definition ; 
but  it  must  state  the  species;  it  must  descend  to 
particulars.  1  Arch.  Cr.  Pr.  and  PI.  291.  The 
essential  requirements,  indeed  all  the  particu- 
lars constituting  the  offense  of  devising  a  scheme 
to  defraud  are  wanting.  Such  particulars  are 
matters  of  substance  and  not  of  form,  and  their 
omission  is  not  aided  or  cured  by  the  verdict." 

(3-d)  If  the  offense  charged  in  the  indict- 
ment is  a  felony,  the  indictment  is  defective  be- 
cause it  does  not  charge  that  there  has  been  a 
violation  of  a  right  of  either  the  bank  or  any 
depositor. 

The  abstraction  of  money  of  the  depositor  as 
charged  in  the  indictment  to  defendant's  own  use 
would  be  lawful  if  made  with  the  cons(Mit  of  (^r  au- 
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thority  from  the  depositor,  but  the  indictment  does 
not  allege  that  the  defendant  did  not  have  such  au- 
thority, or  that  the  depositors  did  not  give  such  con- 
sent. It  merely  alleges  that  the  abstraction  was 
without  the  knowledge  and  consent  of  the  bank. 

(3-e)  If  the  offense  charged  in  the  indict- 
ment is  a  felony,  the  indictment  is  defective  be- 
cause the  charge  in  the  language  of  the  statute 
that  the  defendant  *' unlawfully  abstracted  and 
converted"  certain  property  is  too  indefinite  and 
uncertain  to  inform  the  defendant  of  the  specific 
criminal  acts  with  which  he  must  be  charged. 

The  mere  allegation  that  the  abstraction  was 
''by  means  of  a  memorandum  check"  leaves  us  whol- 
ly uninformed  as  to  the  method  by  which  it  was  ac- 
complished. Whose  memorandum  check?  By  whom 
signed?  On  what  deposit  drawn  and  by  whom?  How 
was  the  money  on  credit  or  fund  obtained  by  a  ''mem- 
orandum check?''  What  "credit"  was  abstracted 
and  by  whose  check,  and  how  obtained  or  used? 

That  moneys  have  been  "unlawfully  abstracted 
and  converted"  is  merely  the  language  of  the  statute 
and  is  a  conclusion  of  law  arising  from  criminal 
acts.  The  indictment  should  allege  the  specific 
criminal  acts,  showing  how  the  abstraction  and  con- 
version were  effected,  and  that  the  "abstraction  and 
conversion"  resulted  therefrom. 

In  United  States  vs.  Smith,  152  Fed.  5^2,  5UU, 
the  Court  said : 
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''The  mere  conclusion  of  the  pleader  that 
the  defendant  misapplied  the  credits  of  the  bank 
is  not  sufficient.  The  willful  misapplication 
must  appear  from  acts  alleged  to  have  been  done. 
No  such  acts  are  charged,  unless  by  recital  some- 
what in  the  language  of  the  statute." 

In  cases  of  this  nature  nothing  must  be  left  to 
inference  or  implication.  All  must  be  distinctly  and 
particularly  alleged. 

United  States  vs.  Martindale  U6  Fed.  2 80-28 i. 

(3-f)  The  charge  in  the  indictment  that  th^ 
money  was  abstracted  ''by  means  of  a  certain 
instrument  designated  as  a  memorandum  check" 
is  unintelligible  and  uncertain  and  repugnant  to 
the  other  charges  in  the  indictment. 

It  is  impossible  to  "abstract"  money  from  a 
bank  by  means  of  a  check.  On  presentation 
of  a  check  to  a  bank  the  money  is  "ab- 
stracted" by  the  teller  of  the  bank  to  whom 
the  check  is  presented,  and  then  "given"  by  the 
teller  to  the  person  presenting  the  check.  In  such 
a  case,  if  the  check  should  not  have  been  paid,  the 
person  presenting  it  might  be  guilty  of  obtaining 
money  under  false  pretenses,  but  certainly  he  has 
not  "abstracted"  any  money  from  the  bank.  /;"  the 
teller  ''abstracts''  the  monci/  (unl  nnhuvUdlij  con- 
verts if  to  Jiis  own  use,  a)id  places  (t  ))ic})nn'a)uh(m 
check  ill  his  files,  fhc  mcworamho)!  check  is  //o/  fhc 
means  bij  irhich  the  nunieu  has  been  absfracfed,  buf, 
if  anijthing,  is  wereii/  a  weaiis  nsed  io  conceal  fhc 
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fact  that  an  ^^ abstraction'^  has  already  been  made. 
Therefore  the  indictment  shows  on  its  face  that  the 
''abstraction''  charged  could  not  possibly  have  been 
committed. 

The  indictment  is  barren  of  all  information  as 
to  the  character  of  the  ^ ^memorandum  check''  and 
the  means  by  which  it  was  utilized  to  accomplish  the 
abstraction. 

The  description  of  the  memorandum  check 
should  at  least  give  the  names  of  the  parties  to  it, 
and  the  date  when  it  was  drawn. 

The  indictment  does  not  allege : 

(a)  That  the  memorandum  check  was  drawn 
on  the  national  banking  association  mentioned  in  the 
indictment ; 

(b)  That  the  memorandum  check  was  not 
signed  by  the  depositor  or  by  the  defendant  with  the 
authority  of  the  depositor ; 

(c)  That  the  memorandum  check  was  not  as 
valuable  as  the  money  withdrawn  by  means  of  it ; 

(d)  That  the  memorandum  check  was  pre- 
sented to  the  bank  for  payment,  or  that  it  was  paid 
by  the  bank ; 

(e)  That  a  false  credit  was  secured  by  the  de- 
fendant with  the  bank  by  depositing  the  memoran- 
dum check,  or  how  it  was  possible  for  the  defendant 


45 

by  means  of  the  check  to  abstract  the  moneys  of  the 
bank; 

(f)  That  the  check  was  drawn  in  favor  of  the 
defendant;  or 

(g)  That  the  check  was  drawn  by  the  defendant. 

(4)  The  grand  jury  intended  to  charge  the  de- 
fendant only  with  having  committed  a  misdemeanor, 
and  not  a  felony. 

The  indictment  charges  that  the  abstraction 
was  made  ''unlawfully"  instead  of  ''feloniously." 
This  clearly  shows  that  the  grand  jury  intended  to 
charge  a  misdemeanor,  because  the  proper  adjective 
to  use  with  reference  to  acts  which  are  a  misdemean- 
or is  "unlawfully,"  but  with  reference  to  acts  con- 
stituting a  felony  the  word  "feloniously"  must  be 
used. 

Therefore  if  the  defendant  be  regarded  as  hav- 
ing been  convicted  of  a  felony,  he  was  convicted  of 
an  offense  of  which  the  grand  jury  did  not  intend  to 
indict  him.  There  is  only  a  difference  in  degree  be- 
tween the  case  at  bar  and  an  instance  where  a  grand 
jury,  intending  to  indict  a  man  for  a  disturbance  of 
the  peace,  finds  an  indictment  on  which  the  man  is 
convicted  of  murder. 

In  Hahbimfs  ''The  Law,^  of  Eu gland:'  rol.  9, 
p.  3il,  it  is  said: 
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''Every  indictment  for  a  felony  must  aver  that 
the  alleged  act  or  acts  was  or  were  done  feloniously, 
and  if  the  word  'feloniously'  is  omitted  in  the  indict- 
ment the  indictment,  it  seems,  is  bad  (citing  cases), 
and  every  indictment  for  a  misdemeanor  must  aver 
that  the  alleged  act  or  acts  was  or  were  done  'un- 
lawfully.' An  indictment  for  a  misdemeanor  which 
contains  the  word  'feloniously'  is,  it  seems,  bad." 

In  United  States  vs.  Greve,  65  Fed.  488,  i89,  an 
indictment  for  a  violation  of  Section  5209,  R.  S.,  the 
Court  said : 

"Embezzlement,  in  its  technical  sense,  and 
with  respect  to  such  punishment  as  the  statute 
under  consideration  (Section  5209,  R.  S.)  pre- 
scribes, most  usually  means  a  felonious  appro- 
priation by  a  servant  of  his  master's  property 
while  it  is  in  his  keeping;  and  'feloniously' 
means  with  a  deliberate  intent  to  do  a  wrongful 
act.  It  is  true,  the  indictment  here  charges  that 
the  embezzlement  was  done  with  'the  intent 
then  and  there  to  injure,'  etc.,  but  this  does  not 
express  precisely  the  same  meaning  as  ^felon- 
iously,' because  in  the  latter  the  element  of  de- 
liberation is  embraced.  There  would  be  no 
tautology  in  using  both  expressions." 

(5)  The  indictment  is  defective  because  it 
does  not  state  that  the  abstraction  was  made 
"without  the  knowledge  and  consent  of  the 
board  of  directors  of  the  First  National  Bank  of 
Roseburg/' 
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The  charge  contained  in  each  count  of  the  in- 
dictment that  the  abstraction  and  conversion  were 
''without  the  knowledge  and  consent  of  said  national 
bamking  association"  is  indefinite,  uncertain,  and 
unintelligible. 

In  United  States  vs,  Martindale,  H6  Fed.  280, 
283,  28U,  an  indictment  of  the  president  of  a  national 
bank  for  a  violation  of  the  provisions  of  Section 
5209,  R.  S.,  the  Court  said: 

''Be  this  as  it  may,  there  is  a  fatal  objection 
to  this  count  in  that  it  does  not  allege  that  the 
transaction  in  question  out  of  which  the  draft 
was  issued,  was  without  the  knowledge  and  ap- 
proval of  the  hoard  of  directors,  or  the  discount 
committee  of  the  bank.  The  allegation  of  the 
indictment  is  that  it  was  a  misapplication  'of 
the  moneys,  funds,  and  credits  of  said  associa- 
tion, without  the  knowledge  and  consent  there- 
of.' ....  It  has  been  the  understanding  of  the 
law  of  pleading  in  such  indictments  ever  since 
the  ruling  of  the  Supreme  Court  in  United  States 
vs.  Britton,  108  U.  S.  193-197,  that  it  must  be 
alleged  that  the  note,  placed  in  the  bank  as  the 
basis  of  the  fund  drawn  out  by  the  check  or 
draft  should  have  been  discounted  or  received 
without  the  knowledge  or  approval  of  the  board 
of  directors  or  governing  discount  committee. 
In  United  States  vs.  Britton,  108  U.  S.  193-197, 
the  Court  said:  'This  count  does  not  charge 
that  the  note  of  the  defendant  was  discounted 
at  his  instance,  without  the  authority  of  the 
board  of  directors 
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*'The  pleader  in  this  case  recognized  the  ob- 
ligation, in  drawing  the  indictment,  to  charge 
that  the  transaction  had  'passed  muster'  with- 
out the  proper  authority,  and  he  therefore  al- 
,  leged  that  it  was  done  without  the  knowledge  of 
the  association.  The  term  'association'  is  gen- 
eric. It  may  comprehend  the  whole  body  of  men, 
like  the  stockholders,  who  unite  in  forming  the 
body  politic  of  a'  banking  institution ;  in  which 
sense  the  allegation  of  the  indictment  might  be 
true  when  the  board  of  directors  or  the  govern- 
ing committee  had  not  passed  upon  the  trans- 
action. As  it  is  recognized  usage  and  fact  that 
the  daily  discounts  and  transactions  of  this 
character  in  a  national  bank  are  conducted  by 
and  through  discount  committees,  the  indict- 
ment, as  applied  to  the  instance  of  this  count, 
should  negative  the  knowledge  and  approval  of 
the  recognized  body  for  passing  on  such  trans- 
actions. In  criminal  proceedings  the  rule  strict- 
issimi  juris  obtains.  Nothing  can  be  left  to  in- 
ference or  implication This  proposition 

evidently  was  present  to  the  mind  of  Judge  Taft 
in  his  charge  in  United  States  vs.  Youtsey,  91 
Fed.  868,  869." 

In  United  States  vs.  Youtsey,  91  Fed.  86U,  870, 
Circuit  Judge  Taft,  charging  the  jury  in  a  case  in 
which  the  defendant  had  been  indicted  for  a  violation 
of  Section  5209,  R.  S.,  said: 

''The  principle  on  which  rests  the  require- 
ment that  the  Government  shall  show  that  there 
was  no  consent  by  the  board  of  directors  to  the 
defendant's  acts  before  conviction  is  that  one 
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cannot  steal  what  is  given  him,  and  cannot  em- 
bezzle that  which  his  principal  consents  that  he 
may  take.  The  question  here  really  is,  did  the 
bank  consent,  by  its  governing  board  or  its  ex- 
change committee,  to  the  acts  of  Youtsey  which 
are  charged  to  be  criminal,  before  they  were 
done,  or  at  the  time?  If  so,  then  he  cannot  be 
held  on  these  charges." 

(6)  The  indictment  does  not  allege  in  manner 
sufficient  in  law : 

(a)  That  The  First  National  Bank  of  Rose- 
burg  was  a  national  banking  association  organized 
under  the  laws  of  the  United  States ; 

(b)  That  the  bank  was  doing  business  at 
the  City  of  Roseburg,  Oregon,  at  the  time  of  the  of- 
fense charged ;  or 

(c)  That  the  bank  was  situated  in  the  Dis- 
trict over  which  the  Court  had  jurisdiction. 

The  language  of  the  indictment,  "theretofore 
duly  organized  and  established  and  then  and  there 
existing  and  doing  business  at  the  City  of  Roseburg, 
in  the  County  of  Douglas,  within  the  State  and  Dis- 
trict aforesaid,  under  the  laws  of  the  United  States," 
is  a  mere  recital  and  not  an  allegation  of  fact.  It  is 
one  of  the  most  ancient  and  well-settled  ])rinci])les  of 
pleading  that  an  indictment  must  state  positively  and 
affirmatively,  and  not  by  way  of  a  mere  participial 
phrase  or  recital  or  by  imi)licati()n,  all  the  essential 
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elements  necessary  to  constitute  the  offense  charged. 
2  Hawk,,  P.  C,  c  25,  s.  60;  R,  vs.  Whitehead,  1  Salk. 
871;  R.  vs.  Cowhurst,  2  Ld.  Raym.  363;  R.  vs.  God- 
dard,  3  Salk.  171. 

In  United  States  vs.  Hess,  12If  U.  S.  1^83,  IfSU, 
the  Court  said: 

''The  statute  upon  which  the  indictment  is 
founded  only  describes  the  general  nature  of  the 
offense  prohibited ;  and  the  indictment  in  repeat- 
ing its  language,  without  averments  disclosing 
the  particulars  of  the  alleged  offense,  states  no 
matters  upon  which  issue  could  be  joined  for 
submission  to  a  jury.  The  general,  and  with 
very  few  exceptions  of  which  the  present  is  not 
one,  the  universal  rule  on  this  subject,  is,  that 
all  the  material  facts  and  circumstances  em- 
braced in  the  definition  of  the  offense  must  be 
stated  or  the  indictment  will  be  defective.  No 
essential  element  of  the  crime  can  be  omitted 
without  destroying  the  whole  pleading.  The 
omission  cannot  be  supplied  by  intendment  or 
implication,  and  the  charge  must  be  made  di- 
rectly and  not  inferentially,  or  by  way  of  re- 
cital.'' 

In  Axtell  vs.  State,  173  Ind.  711,  an  indictment 
for  embezzlement  of  funds  of  a  building  and  loan 
association  under  an  Indiana  statute,  the  Court  said : 

''The  first  count,  omitting  formal  parts,  is 
as  follows:  'That  Harry  A.  Axtell,  late  of  said 
county,  on  September  14,  1907,  at  said  county 
and  State  aforesaid,  being  then  and  there  an 
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officer,  agent  and  employee  of  the  real  estate, 
building  and  loan  fund  association  of  Blooming- 
ton,  Indiana,  which  said  real  estate,  biiildinfj 
and  loan  association  was  then  and  there  an  as- 
sociation  theretofore  organized  under  the  laws 
of  the  State  of  Indiana,  which  said  association 
ivas  then  and  there  carrying  on  the  business  of 
receiving  on  deposit  moneys  and  loaning  the 
same,  and  receiving  moneys  in  payment  of  said 
loans  at  the  city  of  Bloomington  in  said  county 
and  State,  said  Harry  A.  Axtell,  then  and  there 
had  access  to,  control  and  possession  of  a  cer- 
tain sum  of  money,  to-wit,  the  sum  of  $700,  of 
the  value  of  $700 ;  said  Harry  A.  Axtell  then  and 
there  had  access  to,  control  and  possession  of 
said  sum  of  money  by  virtue  of  and  because  of 
his  then  and  there  being  an  officer,  agent,  and 
employee  of  said  real  estate,  building  and  loan 
fund  association  as  aforesaid  to  the  possession 
and  ownership  of  which  said  real  estate,  build- 
ing and  loan  fund  association  was  then  and 
there  lawfully  entitled,  and  said  Harry  A.  Ax- 
tell did  then  and  there  unlawfully,  feloniously, 
willfully  and  fraudulently  take,  purloin,  secrete, 
and  appropriate  to  his  own  use  said  sum  of 
money  aforesaid,  contrary,'  etc 

''Appellant  insists  that  this  count  fails  to 
charge  a  public  offense,  for  two  reasons :  ( 1 )  be- 
cause it  contains  no  direct  averment  of  a  con- 
fidential relation  between  appellant  and  the  loan 
association,  and  (2)  because  it  contains  no 
averment  that  appellant,  at  the  time  of  tlie  al- 
leged wrongful  act,  was  enti'usted  by  the  loan 
association  with  the  money  he  is  alleged  to  ha\e 
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embezzled.  The  consideration  of  these  points 
naturally  blends,  and  they  will,  therefore,  be 
considered  together. 

''To  start  with,  it  should  be  borne  in  mind 
that  the  basic  difference  between  the  crime  of 
larceny  and  that  of  embezzlement  is  that  the 
former  is  predicated  upon  the  wrongful  taking 
of  property  with  intent  upon  its  conversion,  and 
the  latter  upon  a  wrongful  conversion  of  proper- 
ty rightfully  in  possession.  The  former  may 
take  place  among  strangers,  while  the  latter  can 
only  be  consummated  in  cases  where,  by  virtue 
of  a  special  confidential  relation,  the  defendant 
has  been  entrusted  with  access  and  possession. 
Larceny  and  embezzlement  chiefly  differ  in  the 
manner  of  obtaining  possession,  and  to  enable 
the  court  to  distinguish  the  particular  offense 
proved,  and  to  test  the  legal  sufficiency  of  the 
charge,  as  well  as  to  avoid  a  subsequent  convic- 
tion for  the  same  offense,  it  is  highly  essential 
that  whatever  circumstances  or  facts  are  neces- 
sary to  constitute  the  offense  imputed  must  be 
averred  positively  and  unequivocally.  Such  has 
always  been  the  law  with  respect  to  indictments 
generally.  1  Chitty,  Crim.  Law,  231;  Starkie, 
Crim.  PL  78;  Bishop,  Crim.  Proc.  (ith  ed.)  Sec. 
55J4.,  (citing  several  cases.) 

''A  crime  must  be  expressed  positively  and 
not  with  a  'that  whereas'  or  by  way  of  recital. 
Matter  of  inducement  may  be  stated  by  way  of 
recital,  but  the  charge  must  be  alleged  in  express 
and  positive  language.      1  Chitty,  Crim.  Law, 
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231.  The  certainty  required  in  an  indictment, 
in  addition  to  a  definition  of  the  crime,  is  a  clear 
and  positive  statement  of  the  offense.  A  charge 
cannot  he  preferred  by  way  of  recital.  A  mater- 
ial fact  stated  only  by  way  of  recital  is  fatal  on 
motion  to  quash.    Dillon  vs.  State,  supra. 

''Again,  referring  to  the  same  subject,  we 
said  in  the  case  of  Terre  Haute  Brewing  Co.,  vs. 
State,  supra,  that,  'the  facts  constituting  an  of- 
fense must  he  affirmatively  av&rred,  and  not  in- 
troduced hy  way  of  recital.' 

''It    was    held    in    McLoughlin    vs.    State 
(1873),  45  Ind.  338,  that  even  the  legislature 
cannot  dispense  tvith  the  necessity  of  setting  out 
the  facts  constituting  a  crime 

"In  the  light  of  the  foregoing  principles, 
we  direct  attention  to  the  averments  of  fact  con- 
tained in  the  first  count  of  the  indictment.  It 
contains  no  allegation  whatever  that  appellant, 
at  the  time  of  the  alleged  conversion,  was  an  of- 
ficer, agent,  or  employee  of  the  loan  association. 

''The  clause  'heing  then  and  there  an  officer, 
agent  and  employee'  of  the  building  and  loan  as- 
sociation is  hut  a  recital,  and  is  not  equivalent  to 
a  direct  and  positive  averment  of  the  fact.  The 
participial  phrase  merely  states  a  condition,  and 
not  a  fact,  and  at  hest  leaves  in  the  mind  of  the 
court  an  element  of  douht,  whether  the  relation- 
ship recited  as  existing  between  appellant  and 
the  prosecuting  witness  was  such  as  to  make 
appellant's  access  to  and  possession  of  the  money 
within  the  scope  of  duties  ho  was  employed  to 
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perform,  or  whether  such  official  agency  or  em- 
ployment merely  afforded  appellant  an  oppor- 
tunity to  take  it,  as  might  reasonably  arise  were 
he  but  a  director,  a  clerk,  or  janitor  of  the  as- 
sociation. 

"If  the  charge  had  been  in  substance  that 
appellant  was  then  and  there  an  officer,  agent 
and  employee  of  said  association,  and  by  virtue 
of  his  said  office  and  employment  he  then  and 
there  had  access  to,  control  and  possession  of 
$700  in  money,  to  the  possession  of  which  money 
said  association  was  then  and  there  entitled, 
and  said  appellant  while  then  and  there  in  said 
office  and  employment,  and  in  possession  and 
control  of  said  money  by  virtue  thereof,  did  then 
and  there  feloniously,  etc.,  our  question  would 
have  been  of  a  very  different  character 

"It  will  be  noted  that  the  (other)  allegation 
is  that  appellant  had  possession  by  virtue  of  his 
being  an  officer,  agent  and  employee.  Can  any 
court  determine  from  this  averment,  with  rea- 
sonable certainty,  whether  the  pleader  meant  to 
charge,  merely,  that  by  virtue  and  because  of 
his  being  an  officer,  etc.,  the  way  to  the  money 
was  open  to  him?  Or  that  the  duties  of  the  apel- 
lant's  position  embraced  the  access  and  posses- 
sion? Or,  in  other  words,  can  a  court  determine 
from  the  averments  whether  the  crime  imputed 
is  embezzlement  or  larceny  within  the  rule  pre- 
scribed in  Vinnedge  vs.  State,  supra?  The  ex- 
pression  em.ployed  is  an  apt  illustration  of  the 
vice  of  pleading  by  recital  and  indirection  in 
cases  like  this. 
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'The  first  count  of  the  indictment  is  clearly 
insufficient.  Like  infirmities  exist  in  each  of  the 
other  three  counts,  and  for  like  reasons  each  is 
bad." 

(7)  The  charge  that  the  mone%j  was  abstracted 
and  converted  "to  his,  the  said  Thomas  R.  Sheridan's 
own  use,  benefit  and  advantage,  AND  to  the  use, 
benefit  and  advantage  of  one  B.  C.  Agee,''  is  ambigu- 
ous, uncertain,  and  unintelligible,  because  it  does  not 
allege  what  part,  if  any,  of  the  money  was  converted 
to  the  defendant's  use,  and  what  part,  if  any,  to  the 
use  of  Agee. 

This  objection  carries  its  own  argument.  The 
defendant  has  a  right  to  be  advised,  by  indictment, 
of  the  contention  of  the  government. 

(8)  The  indictment  is  bad  because  it  charges 
two  separate  and  distinct  offenses  in  each  of  counts 
Nos.  1  and  4. 

Each  of  those  counts  charges  that  the  defendant 
did  ''willfully  and  unlawfully  abstract  and  convert 
AND  cause  to  be  abstracted  and  converted,''  the 
money  described.  The  first  offense  charged  is  unlaw- 
ful abstraction  and  conversion;  the  second  offense  is 
willful  misapplication,  that  is,  "did  cause  to  be  ab- 
stracted and  converted."  The  defendant  is  entitled 
to  know  whether  he  is  charged  with  having  personal- 
ly abstracted  and  converted  the  money,  or  whetlier 
he  is  charged  with  having  induced  or  "caused"  some 
other  person  to  abstract  and  convei*!    the    money, 


56 

which  latter  offense  is  peculiarly  the  one  intended  to 
be  denounced  by  Congress  by  the  use  of  the  term 
willful  misapplication." 

Furthermore,  even  assuming  for  purposes  of 
argument,  that  two  distinct  offenses  may  be  joined  in 
one  count  of  an  indictment,  each  offense  would  have 
to  be  fully  set  forth ;  but  the  offense  of  willful  misap- 
plication is  not  fully  described  in  this  indictment  be- 
cause it  does  not  particularly  allege  the  means  by 
which  the  willful  misapplication  was  made,  which 
means  have  been  repeatedly  held  by  the  United  States 
Supreme  Court  to  be  an  essential  element  of  that 
offense,  (Evans  vs.  United  States,  153  U.  S.  581^). 

(9)  The  phrase  in  the  indictment  ''with  the  in- 
tent to  injure  and  defraud  the  said  national  banking 
association  AND  said  depositor  and  creditor  therein" 
is  ambiguous,  unintelligible  and  uncertain,  and  re- 
pugnant to  the  other  material  allegations  of  the  in- 
dictment. 

From  the  description  of  the  ownership  of  the 
property  charged  to  have  been  abstracted,  it  is  clear 
that  if  there  were  an  intent  to  defraud  it  must  neces- 
sarily have  been  an  intent  to  defraud  the  depositor 
whose  property  is  alleged  to  have  been  abstracted. 
Or  if  the  property  be  regarded  as  property  of  the 
bank,  if  there  were  an  intent  to  defraud  it  must  have 
been  an  intent  to  defraud  the  bank.  There  could  not 
have  been,  under  any  construction,  an  intent  to  de- 
fraud both  the  bank  and  the  depositor. 
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(10)  If  the  property  described  in  the  first  and 
fourth  counts  of  the  indictment  be  regarded  as  the 
property  of  the  depositors  named  therein,  then  the 
indictment  is  defective,  because  it  does  not  allege 
that  the  property  was  abstracted  ''without  the  knowl- 
edge and  consent  of  said  depositors.^' 

The  indictment  merely  alleges  that  the  abstrac- 
tion was  made  ''without  the  knowledge  and  consent 
of  said  national  banking  association." 

It  is  elementary  that  to  constitute  an  "unlawful 
taking"  it  must  be  proved  as  an  essential  element  that 
the  defendant  took  the  property  out  of  the  possession 
of  the  owner  without  his  consent,  and  that  fact  must 
be  charged  in  the  indictment. 

(11)  The  indictment  does  not  describe  any  prop- 
erty which  is  of  such  a  nature  that  it  can  be  "un- 
lawfully abstracted  and  converted,"  within  Section 
5209,  R.  S. 

(a)  If  the  money  was  the  property  of  the 
depositor,  then  the  abstraction  of  it  was  not  within 
the  prohibition  of  Section  5209,  R.  S.  (See  Pont 
No.  1,  supra.) 

(b)  If  the  money  was  the  property  of  the 
bank,  then  there  is  no  description  whatever  of  the 
money  charged  to  have  been  abstracted,  the  only  pro- 
perty described  being  a  mere  debt— a  chose  in  action 
—of  the  bank  to  the  depositor,  which  is  incai)able  of 
"abstraction." 
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(12)  The  indictment  charges,  not  ''unlawful 
abstraction  and  conversion/'  but  that  money  was  ob- 
tained by  the  defendant  under  false  pretenses,  which 
is  not  an  offense  against  the  United  States. 

(a)  The  indictment  charges  that  the  ab- 
straction was  ''by  means  of  a  certain  instrument  des- 
ignated as  a  memorandum  check."  When  a  check 
or  order  is  presented  to  a  bank  for  payment,  the  bank 
gives  the  title  and  possession  of  the  amount  of  money 
named  in  it  to  the  person  presenting  it.  Therefore 
the  person  presenting  the  check  does  not  "abstract" 
or  "take"  the  money.  It  is  voluntarily  given  to  him. 
The  defendant,  therefore  is  charged,  not  with  "ab- 
stracting," but  with  using  means  to  induce  the  bank 
to  "give"  the  money  to  him.  Consequently,  the 
charge  that  the  money  was  obtained  by  means  of  a 
^^memorandum  check^'  shows  conclusively  that  it  was 
not  "abstracted." 

(b)  The  indictment  charges  that  the  money 
was  abstracted  "with  intent  to  defraud."  In  fraud 
a  person  is  induced  to  voluntarily  part  with  the  title 
and  possession  of  his  property;  the  property  is  not 
"abstracted"  from  him.  Therefore,  since,  according 
to  the  indictment,  the  defendant  intended,  not  to  "ab- 
stract" the  money,  but  to  induce  the  owner  to  volun- 
tarily give  it  to  him,  the  defendant  did  not  have  the 
intent  necessary  to  constitute  an  "abstraction." 

(13)  The  indictment  does  not  charge  that  the 
bank  or  the  depositor  has  suffered  any  injury,  be- 
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cause  it  does  not  charge  that  the  memorandum  check 
was  not  as  valuable  as  the  money  charged  to  have 
been  abstracted  by  means  of  it.  If  the  memorandum 
check  was  not  drawn  on  the  account  of  the  depositor 
named  in  the  indictment,  it  was  a  negotiable  instru- 
ment which  might  be  of  as  great  value  as  the  money 
abstracted  by  means  of  it.  Therefore  the  indictment 
is  bad  because  it  does  not  charge  that  the  check  was 
of  no  value  or  not  of  equal  value. 

There  can  be  no  crime  unless  an  injury  has  been 
suffered,  and  therefore  an  indictment  should  charge 
positively  and  clearly  the  facts  showing  the  injury. 


ARGUMENT 


The  Evidence  Does  Not  Support,  and  is  at 

Variance  With  the  Charges  in  the  First 

and  Fourth  Counts  of  the  Indictment. 


I.  The  evidence  shows  that  the  relation  of 
the  bank  to  the  depositors  was  that  of  debtor  and 
creditors,  and  that  the  bank  did  not  hold  any 
money  ''for  the  sole  use  and  benefit''  of  any 
depositor. 

The  Court  below  charged  the  jury  as  follows: 

''But  if  you  are  satisfied  beyond  a  reason- 
able doubt  that  he  (the  defendant)  had  no  au- 
thority from  the  depositor  to  withdraw  the 
funds,  and  if  you  fui'lher  find  that  he  had  no 
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reasonable  cause  to  believe  and  did  not  in  good 
faith  believe  that  he  had  such  authority,  then  his 
abstraction  of  the  funds  was  wrongful,  and  the 
crime  is  complete  if  you  find  that  the  abstraction 
was  made  with  the  intent  to  injure  or  defraud 
either  the  banking  association  or  the  depositor. 
(Tr.,  p.  234) 

''It  is  presumed  that  every  person  intends 
the  natural  and  ordinary  consequences  of  his 
own  acts.  Applying  this  rule  to  the  case  at  bar, 
if  you  should  find  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant  without  au- 
thority took  from  the  accounts  of  his  depositors 
named  in  the  indictment,  without  previous  au- 
thorization from  them,  their  money  and  convert- 
ed the  same  to  his  own  use  and  benefit,  and  there- 
by placed  the  same  beyond  the  control  of  said  de- 
positors, you  would  be  justified  then  in  pre- 
suming that  he  did  these  acts  with  intent  to  in- 
jure and  defraud  said  depositors.''  (Tr.,  p.  237.) 

The  defendant  requested  the  Court  to  charge  the 
jury  as  follows: 

''I  also  particularly  except  to  the  Court's 
refusal  to  instruct  the  jury  in  accordance  with 
defendant's  requested  instruction  No.  5,  that  an 
officer  of  a  National  Bank  who  has  full  charge 
of  making  loans  on  behalf  of  the  bank,  has  a 
right  to  lend  any  portion  or  all  of  the  money 
deposited  in  the  bank  by  depositors  on  general 
checking  accounts  without  first  obtaining  per- 
mission from  the  depositor  or  depositors  to  do 
so."  (Tr.,  p.  243;  also  see  Assignment  of  Error 
No.  XXVIIL,  Tr.,  p.  267.) 
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In  Marine  Bank  vs.  Fulton,  2  Wall  252,  256, 
Mr.  Justice  Miller,  delivering  the  opinion  of  the 
United  States  Supreme  Court,  said : 

''All  deposits  made  with  bankers  may  be 
divided  into  two  classes,  namely,  those  in  which 
the  bank  becomes  bailee  of  the  depositor,  the 
title  to  the  thing  deposited  remaining  with  the 
latter;  and  that  other  kind  of  deposit  of  money 
'peculiar  to  banking  business,  in  which  the  de- 
positor, for  his  own  convenience,  parts  w^ith  the 
title  to  his  money,  and  loans  it  to  the  banker; 
and  the  latter,  in  consideration  of  the  loan 
of  the  money  and  the  right  to  use  it  for  his  own 
profit,  agrees  to  refund  the  same  amount,  or  any 

part  thereof,  on  demand It  would  be  a 

waste  of  argument  to  prove  that  this  was    a 
debtor  and  creditor  relation." 

See  also: 
First  Nat,  Bank  vs.  Lanier,  11  Wall.  369,  375; 
Thompson  vs.  Riggs,  5  Wall.  663,  678; 
Burton  vs.  U.S.,  196  U.S.  283; 
Belletv  vs.  U.  S.,  160  U.  S.  187; 
Leather  Mfgrs.   Nat.   Bk.   v.   Merchants   Nat. 
Bank,  128  U.  S.  26,31,; 

Planter's  Bank  vs.  Union  Bank,  16  Wall.  iX>'; 
Manhattan  Co.  vs.  Black,  148  U.  S.  412; 
County  Bank  vs.  Massey,  192  U.  S.  138,  145. 

In  United  States  vs.  Yoiitsej/,  91  Fril.  S64,  Cir- 
cuit Judge  Taft,  in  charging  the  jury,  said: 
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''You  are  all  doubtless  sufficiently  familiar 
with  the  business  of  banking  to  know  that  it 
consists  chiefly  of  receiving  money  on  deposit, 
subject  to  check,  and  of  lending  out  at  interest, 
not  only  the  money  paid  in  as  capital  by  its 
stockholders,  but  also  a  large  part  of  the 
amounts  received  from  its  depositors,  retaining 
on  hand  enough  to  meet  the  checks  which  the  de- 
positors are  likely  to  present  in  the  ordinary 
course  of  business.  The  amount  required  to  be 
retained  on  hand  for  this  purpose  by  national 
banks  is  called  a  'reserve.'  ....  Another  rule 
laid  down  in  the  banking  act  is  that  the  total  in- 
debtedness of  any  person  or  firm  to  national 
banks  shall  not  exceed  one-tenth  of  the  capital 
stock  of  the  bank.  ...  As  already  stated,  vio- 
lations of  these  rules  are  not  punished  as  crimes, 
but  it  is  left  to  the  Comptroller  to  enforce  them 
by  an  exercise  of  the  supervisory  power  en- 
trusted to  him  by  law." 

In  Michie  on  Banks  and  Banking,  Vol.  2,  p.  888, 
Sec.  119,  it  is  said: 

"Ordinarily  the  relation  between  a  bank 
and  its  depositor  is  that  of  debtor  and  creditor, 
and  not  that  of  agent  and  principal,  bailor  and 
bailee,  or  trustee  and  cestui  que  trust,  unless  the 
moneys  deposited  are  public  funds  or  funds  held 
by  the  depositor  in  a  fiduciary  capacity,  know- 
ingly accepted  by  the  bank.  This  is  equally 
true  of  private  banks,  deposits  in  savings  banks, 
and  deposits  arising  from  collections  made  for 
a  correspondent  bank."  (Citing  a  great  number 
of  cases.) 
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''Where  a  party  confides  a  sum  of  money  to 
another,  who  is  to  return  to  him,  upon  demand, 
a  like  sum,  and  not  the  identical  money,  the 
transaction  is  a  simple  deposit.  If  any  other 
terms  or  conditions  enter  into  the  contract,  it 
does  not  assume  the  character  of  a  deposit.  If 
the  sum  cannot  be  withdrawn,  at  the  pleasure 
of  the  creditor,  but  is  to  remain  for  a  certain 
period  in  the  hands  of  the  debtor,  it  becomes  a 
gratuitous  loan.  If  it  is  to  be  repaid  with  in- 
terest it  becomes  a  loan  upon  interest."  ( p.  887. ) 

In  Burton  vs.  United  States,  196  U.S.  283,  297, 
the  Court  said: 

'The  defendant  had  an  account  with  the 
bank,  took  each  check  when  it  arrived,  went  to 
the  bank,  indorsed  the  check,  which  was  payable 
to  his  order,  and  the  bank  took  the  check,  placed 
the  amount  thereof  to  the  credit  of  the  defend- 
ant's account,  and  nothing  further  was  said  in 
regard  to  the  matter.  In  other  words,  it  was  the 
ordinary  case  of  the  transfer  or  sale  of  the  check 
by  the  defendant  and  the  purchase  of  it  by  the 
bank,  and  upon  its  delivery  to  the  bank,  under 
the  circumstances  stated,  the  title  to  the  check 
passed  to  the  bank  for  it  became  the  owner 
thereof.  It  was  in  no  sense  the  agent  of  the  de- 
fendant for  the  purpose  of  collecting  the  amount 
of  the  check  from  the  trust  company  upon  which 
it  was  drawn.  From  the  time  of  the  delivery  of 
the  check  by  the  defendant  to  the  bank  it  became 
the  owner  of  the  check;  it  could  have  torn  it  uj) 
or  thrown  it  into  the  fire  or  made  any  other  use 
or  disposition  of  it  which  it  chose,  anil  w  iMi;ht 
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of  defendant  would  have  been  infringed.  The 
testimony  of  Mr.  Brice,  the  cashier  of  the  Riggs 
National  Bank,  as  to  the  custom  of  the  bank 
when  a  check  was  paid,  of  charging  it  up 
against  the  depositor's  account,  did  not  in  the 
least  vary  the  legal  effect  of  the  transaction; 
it  was  simply  a  method  pursued  by  the  bank  of 
exacting  payment  from  the  indorser  of  the  check, 
and  nothing  more." 

The  evidence  shows  very  clearly  that  the  United 
States  Attorney  and  all  the  depositors  who  testified 
on  behalf  of  the  Government,  as  well  as  the  Court  it- 
self, made  the  grievous  mistake  of  assuming  that  the 
general  checking  accounts  of  the  depositors  consisted 
of  specific  moneys  '^held  by  said  National  Banking 
Association  as  a  deposit  for  the  sole  use  and  benefit 
of  one  David  Hull,  (and  the  other  depositors  men- 
tioned), a  depositor  and  creditor  of  said  The  First 
National  Bank  of  Roseburg,''  (Indictment,  Tr.,  p.  7,) 
— instead  of  mere  debts — chosen  in  action — of  the 
bank  to  the  depositors — and  consequently  that  the 
bank  or  its  agents  would  have  to  obtain  specific  au- 
thority from  the  depositors  in  order  to  lend  the  money 
deposited  by  them  to  third  persons  and  thus  have 
the  money  earn  interest  for  the  benefit  of  the  bank. 
As  virtually  the  only  profit  or  income  which  men 
who  organize  and  conduct  a  national  bank  derive 
from  the  bank  is  the  interest  which  it  receives  for 
itself  on  loans  which  it  has  made  of  money  that  has 
been  deposited  with  it,  without  first  asking  permis- 
sion of  the  depositors  or  making  them  parties  to  the 
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loans,  it  is  almost  inconceivable  that  such  a  mistake 
could  have  been  made.  It  is  elementary  that  when 
a  person  deposits  money  with  a  national  bank  on  a 
general  checking  account  he  by  that  act  gives  the 
bank  the  full  legal  title  to  the  money  and  full  au- 
thority to  lend  the  money  ivhich  he  has  deposited  to 
whomsoever  it  pleases^  or  invest  it  in  any  manner 
it  pleases  for  its  own  benefit.  The  depositor  in  such 
a  case  looks  solely  to  the  credit  of  the  bank  for  the 
payment  of  its  debt  to  him  on  demand,  that  is,  upon 
his  drawing  a  check  or  order  on  it.  If  the  depositor 
wishes  to  obtain  interest  on  the  amount  of  money 
he  has  deposited,  he  must  have  his  general  checking 
account — that  is,  his  loan  to  the  bank  payable  on 
demand — cancelled,  and  a  "time"  deposit  created 
or  a  so-called  certificate  of  deposit  issued  in  his  fa- 
vor— that  is,  make  his  loan  to  the  bank  payable  only 
at  the  expiration  of  a  specified  period. 

Viewing  the  rights  of  the  depositors  in  this  case 
as,  not  rights  to  specific  moneys  which  they  have  de- 
posited in  the  bank,  but  as  mere  choses  in  action 
against  the  bank,  which  is  the  demonstrably  cor- 
rect view,  the  facts  shown  by  the  evidence  divide 
themselves  into  two  groups,  neither  of  which  is  in 
any  way  connected  with  or  related  to  the  other,  and 
neither  one  nor  both  of  the  groups  states  or  consti- 
tutes the  offense  against  the  United  States  charged 
in  the  indictment,  or  any  offense  against  the  United 
States. 
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The  first  group  of  facts  is  as  follows : 

(1)  The  president  of  a  national  bank  at- 
tempted to  change  a  debt  of  the  bank  from  a  debt  pay- 
able on  demand  into  a  debt  payable  at  the  expiration 
of  a  specified  period ;  that  is,  he  attempted  to  change 
a  depositor's  general  checking  account  into  a  ''time'' 
deposit.  The  only  acts  constituting  the  attempt  were : 

(a)  The  making  of  an  entry  on  the  books  of 
the  bank  that  the  debt  due  from  the  bank  to  the  cred- 
itor was  not  payable  on  demand.  Debts  of  the  bank 
payable  on  demand  are  entered  in  the  books  of  the 
bank  as  general  checking  accounts.  Therefore,  in 
order  to  cancel  the  creditor's  general  checking  ac- 
count, a  memorandum  check  or  charge  slip  was 
drawn  against  the  account. 

(b)  The  making  of  an  entry  on  the  books  of 
the  bank  that  the  debt  due  from  the  bank  to  the 
creditor  was  payable  at  the  expiration  of  a  speci- 
fied period.  Debts  of  the  bank  payable  at  the  ex- 
piration of  a  specified  period  were  usually  required 
to  carry  interest  in  favor  of  the  creditor,  and  were 
ordinarily  evidenced  by  a  certificate  of  deposit  or 
other  form  of  promissory  note  signed  by  the  bank 
and  payable  to  the  creditor  or  depositor.  Therefore 
a  promissory  note  was  executed  by  the  president  in 
favor  of  the  depositor. 

The  creditor  did  not  consent  to  the  change,  and 
therefore  the  attempt  to  change  the  time  of  payment 
of  the  debt  was  ineffectual. 
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(As  the  defendant  was  the  managing  agent  of 
the  bank,  his  personal  note — that  is,  signed  with  his 
initials — was  the  note  of  the  bank,  and  that  he  him- 
self, as  well  as  the  depositors,  so  regarded  it,  is  shown 
by  the  fact  that,  as  testified  by  the  depositors,  he 
executed  his  personal  notes  in  those  instances  where 
it  clearly  appears  from  the  circumstances  that  he 
could  not  possibly  have  been  personally  interested, 
and  in  which  the  bank  unquestionably  received  all 
the  interest  not  paid  to  the  depositors. ) 

The  second  group  of  facts  is  as  follows : 

(2)  A  national  bank  through  its  board  of 
directors  appointed  its  president  as  its  managing 
agent.  The  president  was  entrusted  with  possession 
of  the  money  of  the  bank  for  the  purpose  of  lending 
it,  at  the  president's  discretion,  to  third  persons, 
and  he  was  also  given  possession  of  the  bank  build- 
ing in  which  the  money  was  situated.  The  president, 
through  servants  appointed  by  him,  kept  a  book  in 
the  bank  building  in  which  he  kept  a  record  of  his 
transactions  with  third  persons  on  behalf  of  the  bank, 
and  also  of  the  current  financial  transactions  be- 
tween himself  and  the  bank,  there  being  a  daily  in- 
terchange of  debits  and  credits  on  the  books  between 
himself  and  the  bank.  The  president  entered  a  credit 
of  a  certain  amount  in  his  own  favoi*  in  that  part  of 
the  book  in  which  a  record  was  kept  of  the  transac- 
tions between  himself  and  the  bank.  He  also  entered 
a  credit  of  a  certain  amount  in  favor  of  a  third  per- 
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son  in  whose  business  he  was  interested.  No  money 
or  other  property  was  removed  from  the  bank  build- 
ing either  by  himself  or  anyone  because  of  such,  credit 
entry  having  been  made,  or  at  all,  nor  were  any 
checks  drawn  against  such  credit  entries,  nor  had 
the  bank  become  obligated  in  any  way  or  to  any  ex- 
tent as  a  result  of  such  credit  entries  having  been 
made. 

Regarding  the  first  group  of  facts  above-men- 
tioned :  It  should  be  borne  in  mind  that  the  evidence 
shows  clearly  that  when  the  depositors  asked  the 
bank  to  pay  them  interest  on  the  amounts  of  their 
deposits,  its  president  told  them  that  it  would  if  they 
would  change  their  deposits — their  call  loans  to  the 
bank — into  time  loans,  the  bank  would  pay  them  a 
part  of  the  interest  received  by  it  from  lending  their 
money.  In  other  words,  rather  than  have  the  de- 
positors withdraw  the  money  from  the  bank  so  that 
the  bank  would  not  receive  any  interest  on  it,  the 
bank  would  give  the  depositors  a  part  of  the  interest 
if  they  would  permit  it  to  remain  in  the  bank.  Ex- 
actly the  same  transaction  occurs  several  times  daily 
in  every  National  Bank  in  the  United  States  in  is- 
suing the  ordinary  ^'certificate  of  deposit,^^  A  de- 
positor in  any  National  Bank  who  does  not  intend 
to  check  out  before  some  distant  day  the  amount 
of  money  that  he  has  deposited,  ordinarily  calls  at 
the  bank  and  has  issued  to  him  a  "certificate  of  de- 
posit"— which  is,  in  effect,  a  promissory  note  of  the 
bank  payable  at  a  certain  rate  of  interest  in  thirty 
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days  or  at  some  other  definite  time — which  prevents 
the  depositor  from  withdrawing  the  amount  of  money 
he  has  deposited  with  the  bank  before  the  date  fixed. 
In  other  words,  in  consideration  of  the  relinquish- 
ment by  the  depositor  of  his  right  to  withdraw  at 
any  time  the  amount  of  money  that  he  has  deposited, 
and  his  promise  to  not  withdraw  it  before  a  distant 
future  day,  the  bank  agrees  to  pay  to  the  depositor 
a  part  of  the  interest  which  it  receives  from  lending 
his  money,  because  under  those  circumstances  it  will 
not  be  required  to  retain  cash  in  the  bank  as  a  re- 
serve to  cover  the  possibility  of  an  immediate  with- 
drawal by  the  depositor  of  his  money  without  prior 
notice  to  the  bank. 

The  only  differences  between  the  ''certificates 
of  deposit"  issued  by  all  national  banks  in  our  large 
cities  and  the  promissory  notes  executed  by  defend- 
ant to  the  depositors  who  testified  in  this  case,  and 
placed  under  the  proper  index  file  in  the  vault  of  the 
bank  are : 

1.  (a)  Because  of  the  vast  number  of  loans 
made  by  the  national  banks  in  the  large  cities,  a  cer- 
tificate of  deposit  issued  by  them  is  for  an  arbitrarily 
fixed  period — such  as  thirty  days — and  its  period 
does  not  correspond  with  the  period  of  the  loan  which 
is  made  to  a  third  person  of  the  amount  of  money 
thus  lent  to  the  bank  for  a  definite  period  by  the 
person  to  whom  the  certificate  of  deposit  is  issued; 
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(b)  Because  of  the  comparatively  small  num- 
ber of  loans  made  by  the  bank  of  which  the  defend- 
ant was  president,  it  was  very  easy  to  make  the 
promissory  note  of  the  bank  to  the  depositor  pay- 
able at  the  same  time  that  the  loan  made  by  the  bank 
to  the  third  person  would  mature,  and  thus  the  bank 
would  be  enabled,  if  the  depositor  should  wish  to  then 
withdraw  the  amount  of  money  due  him,  to  pay  the 
depositor  the  money  which  it  would  have  just  re- 
ceived from  the  third  person,  without  in  any  way 
affecting  the  cash  reserve  in  the  bank ;  and 

2.  (a)  The  ''certificates  of  deposit"  issued  by 
the  large  national  banks  are  delivered  by  the  bank  to 
the  person  in  whose  favor  they  have  been  issued ; 

(b)  Because  of  the  intimate  personal  relations 
between  the  defendant  and  the  depositors  who  have 
testified  in  this  case,  and  his  unquestioned  financial 
standing  and  personal  character,  together  with  the 
fact  that  the  number  of  loans  made  by  the  bank  was 
comparatively  small,  the  defendant's  promissory 
notes  on  behalf  of  the  bank  to  the  depositors  were 
not  requested  by  the  depositors  to  be  delivered  to 
them,  but  were  put  in  the  securities  file  of  the  bank 
under  the  proper  index  letter  for  the  depositor's 
name. 

The  defendant  was  clearly  acting  for  the  best 
interests  of  the  bank,  and  was  exercising  good  bank- 
ing policy,  in  converting  the  account  of  Mrs.  Verrell 
from  a  demand  deposit  into  a  time  deposit  and  thus 
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enabling  her  to  receive  interest  on  the  amount  of 
money  deposited,  because  she  had  intimated  to  the 
defendant  that  she  might  withdraw  the  money  from 
the  bank  for  the  purpose  of  making  an  investment, 
and  if  that  were  done  the  bank  would  lose  the  privi- 
lege of  using  her  money.  By  changing  the  form  of 
her  account  and  paying  her  interest  the  defendant 
caused  any  pecuniary  motive  she  would  have  in  seek- 
ing an  early  investment  outside  the  bank  to  cease 
to  exist. 


II. 


The  evidence  demonstrates  that  no  money  ivas 
ever  abstracted  ''by  means  of  a  certain  instrument 
designated  as  a  memorandum  check.'^ 

There  is  no  evidence  whatever  that  when  the 
memorandum  checks  were  received  by  the  bank,  or 
at  the  time  when  the  memorandum  checks  were 
charged  against  the  depositors'  accounts,  or  at  any 
time,  any  moneys,  funds  or  credits  were  taken  or 
abstracted  or  removed  from  the  bank  in  any  way 
by  means  of  such  memorandum  checks. 

The  evidence  shows  conclusively  that  (Tr..  \). 
66)  on  March  4,  1911,  a  deposit  slip — not  a  memoran- 
dum check — was  filed  by  means  of  which  a  credit  of 
$230  was  given  to  B.  C.  Agee,  and  that  (Tr.,  p.  66) 
on  March  7th,  three  days  afterivanis,  tlie  memoran- 
dum check  was  received  by  the  bank  aiul  cliarged 
against  the  depositor's  account.    Then^fore  the  credit 
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could  not  possibly  have  been  caused  or  obtained  by 
means  of  the  memorandum  check. 

III. 

The  evidence  does  not  show  the  corpus  delicto, 
that  is,  that  any  moneys,  funds  or  credits  have  been 
abstracted  or  converted. 

The  situation  shown  by  the  evidence  is  as  fol- 
lows (assuming  for  purposes  of  argument  that  the 
defendant  was  not  the  managing  agent  of  the  bank)  : 

A  certain  person  keeps  a  book  in  which  he  has 
entered  the  names  of  his  creditors  and  the  amount 
due  each  of  them.  Another  person,  without  the 
knowledge  of  the  owner  of  the  book,  causes  one  of 
the  latter's  servants  to  increase  the  amount  shown 
by  the  book  to  be  due  a  certain  creditor.  Nothing 
further  is  done.  Quaere:  Has  any  money  or  other 
property  been  '^taken"  or  ^^abstracted"  from  the 
owner  of  the  book? 

(a)  The  evidence  regarding  the  first  count  of 
the  indictment  is  that  the  defendant  by  means  of  a 
deposit  slip  caused  a  credit  of  a  certain  amount  to 
be  entered  in  one  of  the  books  of  the  bank  to  the  credit 
of  B.  C.  Agee. 

The  evidence  regarding  the  fourth  count  is  that 
a  credit  was  entered  in  defendant's  account.  It  is 
not  shown  that  the  defendant  entered  the  credit  or 
caused  it  to  be  entered.  The  evidence  is  merely  that 
it  ''was''  entered. 
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There  is  no  evidence  that  any  check  was  ever 
drawn  against  either  of  those  credits,  or  that  any 
money,  fund  or  credit  was  ever  abstracted  or  ob- 
tained in  any  way  by  defendant  or  Agee  or  anyone 
else  because  of  or  through  such  credit  or  credits  hav- 
ing been  given.  There  is  no  evidence  that  any  money, 
fund  or  credit  has  ever  left  the  possession  or  con- 
trol of  the  bank,  either  because  of  such  credits  or 
otherwise.  There  is  no  evidence  that  at  any  time  the 
bank  has  been  ''short"  in  its  moneys,  funds  or  credits 
on  hand,  or  that  it  has  become  obligated  in  any  way 
because  of  those  credits. 

In  United  States  vs.  Martindale,  U6  Fed.  280, 
285,  the  Court  said : 

''This  count  (the  fourth)  charges  misap- 
plication of  the  funds  of  the  bank,  growing  out 
of  a  draft  drawn  by  the  Excelsior  Water  Mill 
Company  for  $5,000  on  the  defendant,  in  favor 
of  the  Burlington  National  Bank,  with  the  al- 
legation that  said  draft  was  paid  out  of  the 
moneys,  funds  and  credits  of  said  Emporia 
Bank  to  the  Burlington  Bank  by  the  defendant 
and  said  Davis  by  making  and  causing  to  be 
made  a  deposit  slip  in  the  words  and  figures  as 
follows:  'First  National  Bank  of  Emporia, 
Kansas.  Deposited  for  account  of  Burlington 
Nat.  7-17-97.     $5,000.     W.  Martindale,'  who 

made  and  caused  to  be  made  by  one , 

whose  name  is  to  the  grand  jury  unknown,  a 
clerk  in  said  bank,  in  a  book  used  by  said  associ- 
ation, and  designated  as  the  cashbook,  a  certain 
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entry  to  the  credit  of  the  Burlington  National 
Bank:  ^July  17,  1897.  Burlington  Nat.  Mar- 
tindale,  $5,000.'  That  afterwards  said  Burling- 
ton National  Bank  drew  from  the  funds  of  said 
First  National  Bank  the  sum  of  $5,000,  so 
placed  to  its  credit  as  aforesaid;  the  defendant 
and  said  Davis  knowing  that  said  Excelsior 
Water  Mill  Company  and  the  defendant  had  no 
moneys,  funds  or  credits  in  said  First  National 
Bank  to  pay  said  draft,  and  that  said  associa- 
tion received  no  consideration  for  the  same,  and 
that  the  same  was  without  its  knowledge  and 
consent,  the  defendant  and  said  Davis  then  and 
there  fraudulently  devising  that  the  said  Bur- 
lington National  Bank,  the  Excelsior  Water  Mill 
Company,  and  the  defendant  should  obtain  pos- 
session of  said  $5,000  for  the  use  and  benefit 
of  said  Excelsior  Water  Mill  Company  and  the 
defendant. 

^'This  count  is  subject  to  the  objection  des- 
ignated respecting  the  first  count,  that  the  trans- 
action is  not  alleged  to  have  been  without  the 
knowledge  or  approval  of  the  board  of  directors 
or  governing  committee. 

''It  is  furthermore  apparent  from  a  careful 
reading  of  this  count  that  it  proceeds  upon  the 
theory  that  the  misapplication  was  in  entering 
a  credit  to  the  Burlington  National  Bank  of  the 
sum  of  $5,000,  the  same  as  if  it  had  been  de- 
posited by  the  defendant  in  cash.  The  entry 
was  not  a  misapplication  of  the  funds,  hut  the 
wrong  would  consist  in  withdrawing  the  money 
from  the  bank.     The  only  allegation  of  the  in- 
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dictment  in  this  respect  is,  'that  afterwards  said 
Burlington  National  Bank  drew  from  the  funds 
of  said  First  National  Bank  the  sum  of  $5,000 
so  placed  to  its  credit.  There  is  no  allegation 
as  to  when  this  was  done,  or  that  there  was  any 
wrong  or  fraud  in  withdrawing  the  money;  nor 
is  there  any  negation  that  any  additional  con- 
sideration may  have  been  given  by  the  Burling- 
ton Bank  at  that  time.  Neither  is  there  any 
allegation  of  any  loss  of  this  money  to  the  bank. 
The  only  statement  is  that  at  some  time  after 
July  17,  1897,  the  Burlington  Bank  drew  the 
sum  of  $5,000.  Whether  or  not  this  was  ever 
lost  or  paid,  or  sufficient  security  therefor  given, 
is  nowhere  alleged.  As  shown  in  the  previous 
discussion,  it  is  essential  to  show  a  loss.  As  said 
in  Britton's  case,  supra,  the  discount  may  have 
turned  out  to  be  a  benefit  to  the  association,  for 
there  is  no  averment  that  the  note  was  not  paid 
at  maturity,  or  that  the  association  suffered  any 
loss  by  reason  of  this  discount.  As  heretofore 
stated,  as  held  in  the  Dow  case,  a  mere  entry 
in  the  books  of  the  association  did  not  consti- 
tute a  misapplication y  but  as  the  crime  was  com- 
mitted and  consummated  only  when  the  money 
was  drawn  from  the  bank,  it  must  follow  that 
the  indictments  must  show  that  the  money  got 

out  of  the  bank  in  some  way This  count 

(the  seventh)  charges  a  misapplication  in  that 
there  was  deposited  to  the  defendant's  credit  on 
April  1,  1898,  the  sum  of  $5,000.  It  is  quite 
evident  from  reading  the  specifications  of  this 
count  that  it  was  in  the  mind  of  the  pleader  only 
to  charge  the  completion  of  the  misapplication 
by  the  fact  of  entry  in  the  l)(>(>ks  of  tJie  lunik,  and 
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not  in  the  ivithdraiving  of  the  funds.  There  is 
no  showing  when  or  under  what  circumstances 
the  money  was  drawn  from  the  bank,  nor  is 
there  any  loss  directly  alleged  to  have  occurred. 
The  count  is  also  subject  to  the  objection  dis- 
cussed in  respect  of  the  first  count  of  the  indict- 
ment for  a  failure  to  allege  that  the  transaction 
was  without  the  knowledge  or  approval  of  the 
board  of  directors  or  discount  committee 

'The  count  (the  eighth)  proceeds  evidently 
upon  the  theory  that  the  misapplication  consists 
in  the  entry  in  the  account,  and  not  in  drawing 
out  the  money  of  the  bank.  Neither  does  it  show 
how,  when,  nor  the  circumstances  under  which 
the  money  was  drawn  from  the  bank,  nor  does 
it  appear  that  the  money  was  lost  to  the  bank.^' 

In  Dow  vs.  United  States,  82  Fed.  901^,  906, 
(C.  C.  A.— 8th  Ct),  the  Court  said: 

''The  jury  were  instructed  that  the  fact  that 
Miller  received  credit  in  his  account  on  the  books 
of  the  bank  for  checks  drawn  on  that  bank  or 
on  other  banks  constituted  a  flagrant  misappli- 
cation of  the  funds  of  the  Commercial  National 
Bank,  within  the  meaning  of  Section  5209 ;  yet 
it  is  apparent  that  merely  giving  credit  to  Miller 
on  the  books  of  the  bank  for  the  amount  of  the 
checks  did  not  lessen  the  funds  held  by  the  bank, 
nor  in  fact  defraud  the  association  in  any  form. 
To  complete  a  misapplication  of  the  funds  of 
the  bank,  it  was  necessary  that  some  portion 
thereof  should  be  withdrawn  from  the  posses- 
sion or  control  of  the  bank,  or  a  conversion  in 
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some  form  should  be  made  thereof,  so  that  the 
bank  would  be  deprived  of  the  benefit  thereof. 
It  is  not  necessary  in  all  cases  that  the  money 
should  be  actually  withdrawn  from  the  bank. 
Thus,  if  by  connivance  between  a  bank  official 
and  a  customer  of  the  bank,  the  latter  is  allowed 
to  draw  checks  on  the  bank,  when  the  drawer 
has  not  the  funds  to  meet  the  checks,  and  the 
same  are  given  by  the  drawer  to  third  parties 
in  payment  of  claims  to  them,  the  third  parties 
instead  of  getting  the  cash  on  the  checks,  have 
them  credited  up  to  their  accounts  in  the  bank, 
this  completes  the  misapplication  of  the  funds 
of  the  bank,  because  the  bank  has  become  bound 
for  the  payment  of  the  sums  thus  credited  to  the 
third  parties;  and  the  result  is  just  the  same  as 
though  the  holders  of  the  checks  had  obtained 
the  money  thereon,  and  had  subsequently  de- 
posited it  to  their  credit.  In  such  cases  the  funds 
of  the  bank  would  be  lessened  and  thereby  the 
criminal  misapplication  might  be  completed.  //, 
however  J  the  ciistoTner  presents  the  checks  In  in- 
self  and  has  the  same  credited  on  his  account 
the  crime  of  misapplication  is  not  completed 
thereby,  because  the  bank  is  not  under  legal 
obligation  to  pay  out  any  of  the  amounts  wrong- 
ftdly  credited  to  the  customer,  and  may  refuse 
to  pay  checks  drawn  against  the  inflated  ac- 
count, and  may  at  any  time  charge  Inu-k  (i(/(il)isf 
the  customer  the  amounts  of  cJierks.  .  .  .  To 
complete  the  criminal  misapplication  of  the  bank 
funds  in  the  su])posed  case,  sonic  sum  must  In 
paid  by  the  bank  to  the  riisfomcr,  or  fo  third  par- 
ties on  his  order,  or  ))ius(  be  credited  /o  thinl 
parties  binder  sucJi  rirruinstduccs  that  the  bank 
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becomes  bound  for  the  payment  thereof.  If  the 
jury  had  been  instructed  that,  if  the  evidence 
showed  that  Dow,  as  president  of  the  bank,  had 
knowingly  permitted  Miller's  account  with  the 
bank  to  be  inflated  by  crediting  him  with  large 
amounts  of  false  or  fictitious  checks,  or  checks 
drawn  by  parties  who  had  no  funds  in  the  bank 
against  which  to  draw,  and  Dow  had  furnished 
Miller  with  certified  checks  on  the  Commercial 
Bank,  or  had  otherwise  permitted  him  to  draw 
large  sums  from  the  bank,  so  that  in  fact  the 
funds  of  the  bank  had  been  depleted  or  with- 
drawn, and  this  was  done  under  circumstances 
showing  an  intent  on  the  part  of  Dow  to  defraud 
the  bank  by  thus  allowing  its  funds  to  be  de- 
pleted, a  case  of  misapplication  of  the  funds, 
within  the  meaning  of  the  statute  had  been  made 
out,  no  just  exception  could  have  been  taken 
thereto.  The  positive  instruction,  however,  that 
merely  crediting  up  on  Miller's  account  the 
checks  in  question  amounted  to  a  misapplication 
of  the  funds  of  the  bank  within  the  meaning  of 
the  statute,  was  clearly  contrary  to  the  construc- 
tion placed  on  the  statute  by  the  Supreme  Court, 
and  we  are  compelled  therefore  to  sustain  the 
exceptions  taken  to  the  several  parts  of  the 
charge,  wherein  it  was  stated  that  the  reception 
and  crediting  of  the  checks  on  Miller's  account 
constituted  a  violation  of  the  statute;  and  as 
these  parts  of  the  charge  were  directed  to  the 
very  gravamen  of  the  counts  charging  a  misap- 
plication of  the  funds,  the  error  therein  was  ma- 
terial and  necessitates  the  granting  of  a  new 
trial  in  the  case." 
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In  Mohrenstecher  vs.  Westervelt,  87  Fed,  157 
(C,  C.  A,— 8th  Ct),  the  Court  said: 

''To  constitute  a  misappropriation  there 
would  have  to  be  a  conversion  of  the  funds  of  the 
bank  in  some  form  to  the  use  of  the  cashier,  or 
some  person  other  than  the  bank,  with  the  intent 

to  injure  and  defraud  the  bank The 

burden  was  upon  the  plaintiff  to  show  that 
Mohrenstecher  by  means  of  these  notes  wrong- 
fully obtained  money  from  the  bank.  //  by  exe- 
ciding  the  notes  and  delivering  them  to  the  bank, 
he  was  either  paid  or  took  money  from  the  bank, 
that  fact  wa^  capable  of  proof  by  shoiving  the 
reduced  amount  of  the  cash  on  the  day  it  was 
taken.'^ 

In  Agnew  vs.  United  States,  165  U.  S.  36,  it 
was  said : 

''A  charge  that  if  the  defendant  either  em- 
bezzled or  willfully  misapplied  the  funds  or  cred- 
its of  the  bank,  'whereby  as  a  necessary,  natural 
or  legitimate  consequence  its  capital  ivas  re- 
duced or  placed  beyond  the  control  of  the  direc- 
tors, or  its  ability  to  meet  its  engagements  or 
obligations  or  to  continue  its  business  was  les- 
sened or  destroyed,  the  intent  to  injure  or  de- 
fraud the  bank  may  be  presumed,'  is  correct." 

III.  (b)  The  evidence  merely  shows  that  "by 
means  of  a  certain  instrument  designated  as  a  mem- 
orandum check''  the  defendant  made  an  ineffectual 
attempt  to  change  debts  of  the  bank  from  debts  pay- 
able on  demand  to  debts  payable  at  the  end  of  a  speci- 
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fied  period.  No  property  was  abstracted  from  the 
bank  or  from  the  depositors  or  from  anyone  because 
of  such  attempt. 

III.  (c)  There  has  been  no  ''conversion"  be- 
cause neither  the  bank  nor  the  depositors  can  sue  the 
defendant  or  Agee  for  conversion. 

As  stated  by  Judge  Hough  in  United  States  vs. 
Heinze,  183  Fed.  907,  an  indictment  for  a  violation 
of  Section  5209,  R.  S. : 

''Could  the  bank  have  maintained  an  action 
for  conversion  against  the  respondent  of  the  dis- 
count proceeds  under  the  facts  stated?  I  think 
not,  and  am  therefore  of  opinion  that  counts 
fourteen  and  fifteen  are  demurrable." 

In  United  States  vs.  Morse,  161  Fed.  1^29,  US5, 
an  indictment  for  the  willful  misapplication  of  funds 
of  a  national  bank,  the  Court  said : 

"Conversion  is  a  technical  term,  and  it  is 
a  fair  question:  Could  the  bank  have  main- 
tained an  action  sounding  in  tort  against  Morse 
for  this  $126,000,  directly  it  was  paid  out,  as- 
suming ability  to  prove  the  above-recited  alle- 
gations? I  think  it  could,  and,  if  so,  the  conver- 
sion is  sufficiently  alleged." 

The  bank  could  not  have  maintained  an  action 
of  conversion  in  this  case  because  no  property  had 
been  taken  from  it,  nor  had  it  become  obligated  to 
any  extent. 
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Even  assuming,  for  purposes  of  argument,  that 
the  accounts  of  the  depositors  in  this  case  were  spe- 
cial deposits  of  particular  moneys  held  by  the  bank 
for  their  sole  use  and  benefit,  the  depositors  could 
not  have  maintained  an  action  for  conversion  be- 
cause there  is  no  evidence  that  any  of  that  money 
was  taken  or  ''abstracted"  either  from  them  or  from 
the  bank.  In  other  words,  the  evidence  does  not  show 
that  there  has  been  a  violation  of  any  right  of  either 
the  bank  or  any  of  the  depositors  or  anyone,  or  that 
the  defendant  has  done  any  act  or  acts  from  which 
anyone  has  suffered  any  injury.  //  the  account.^ 
were  general  checking  accounts,  then,  so  far  as  the 
depositors  are  concerned^  all  the  defendant  has  done 
has  been  to  attempt  to  change  a  debt  due  each  de- 
positor' from  a  debt  payable  on  demand  to  a  debt  pay- 
able at  the  end  of  a  specified  period,  which  attempt 
was  clearly  ineffectual  to  any  extent. 

It  is  elementary  that  in  every  case,  civil  and 
criminal,  the  cause  of  action  depends  upon  the  viola- 
tion of  a  right,  and  not  on  the  motive  or  intent  with 
which  an  act  which  does  not  violate  a  right  is  done. 
Clearly  no  right  has  been  violated  in  this  case.  Con- 
sidering the  leading  case  which  defined  this  principle, 
the  Court,  in  Quinn  vs.  Leathern,  1901,  />•  ^^-^  '^-  ^"- 
U95,  508,  said: 

'The  headnote  to  Allen  vs.  Flood  (1898), 
A.  C.  1,  might  well  have  run  in  Uu^  wiM-ds  used 
by  Baron  Parke  in  giving  the  judgnuMU  of  a 
specially  strong  Court  nearly  half  a  century  a.uo 
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(Stevenson  vs.  Newnham — 1853 — 13  C.  B. 
297)  :  'An  act  which  does  not  amount  to  a  legal 
injury  cannot  be  actionable  because  it  is  done 
with  a  bad  intent,'  That,  in  my  opinion,  is  the 
sum  and  substance  of  Allen  vs.  Flood  if  you 
eliminate  all  matters  of  merely  passing  interest.'' 

The  board  of  directors  of  the  bank  could  not  have 
maintained  an  action  for  conversion  against  the  de- 
fendant. 

The  president  of  a  bank  who  has  been  entrusted 
by  the  board  of  directors  with  the  management  of  the 
bank  has  authority  to  do  whatever  the  board  of  direc- 
tors could  have  authorized  him  to  do. 

In  Sun  Printing,  etc,  Assn.  vs,  Moore,  183  U,  S, 
6^2,  ^5i,  the  Court  said: 

^^As  Lord  (the  Managing  Editor)  was 
charged  with  the  full  control  of  the  business  of 
collecting  news  and  impliedly  vested  with  power 
to  enter  into  contracts  with  respect  thereto,  he 
was,  in  effect,  a  general  officer  of  the  corporation 
as  to  such  matters,  and  it  is  well  settled  that  the 
president  or  other  general  officer  of  a  corpora- 
tion has  power  prima  facie  to  do  any  act  which 
the  directors  or  trustees  of  the  corporation  could 
authorize  or  ratify.  Oakes  vs.  Cattaraugus 
Water  Co.,  U3  N.  Y.  iSO,  and  cases  cited.  The 
burden  was  on  The  Sun  Association  to  establish 
that  Lord  did  not  possess  the  authority  he  as- 
sumed to  exercise  in  executing  the  contracts. 
Patterson  vs.  Robinson,  116  N.  Y.  193,  200,  and 
cases  cited.    As  the  trustees  of  The  Sun  Associa- 
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tion  were  unrestricted  by  the  charter,  and  might 
have  authorized  Lord  to  execute  the  writings  in 
question,  and  the  association  failing  to  refute 
the  prima  facie  presumption,  he  must  be  held 
to  have  been  vested  with  such  power." 

IV. 

There  are  no  facts  shown  by  the  evidence  from 
which  an  intent  to  defraud — the  mens  rea — on  the 
part  of  the  defendant  may  be  inferred. 

A  fraudulent  intent  may  be  inferred  from  will- 
fully and  knowingly  doing  an  unlawful  act.  But  no 
unlawful  act  is  shown  by  the  evidence.  To  constitute 
an  unlawful  act  from  which  an  intent  to  defraud  may 
be  inferred,  there  must  be  an  obtaining  of  something 
for  nothing  or  for  a  consideration  of  less  value.  A 
lawful  abstraction  of  moneys  of  the  bank  might  be 
made  by  defendant  without  the  depositor's  consent 
if  he  were  authorized  by  the  bank  to  abstract  it.  But 
as  defendant  was  the  managing  agent  of  the  bank 
he  was  authorized  by  the  bank  to  abstract  its  money. 

The  severity  of  the  punishment  imposed  by  Sec- 
tion 5209,  R.  S.,  negatives  the  idea  that  mere  techni- 
cal violations  are  to  be  punished.  Folsom  vs.  United 
States,  160  U.S.  122. 

In  Agnew  vs.  United  States,  /6';T  U.  S.  06,  iP, 
the  Court  said : 

'The  rule  of  law  in  regai-d  to  intnU  is  that 
intent  to  defraud  is  to  hv  infei'ivd  U'om  willfully 
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and  knowingly  doing  that  which  is  illegal,  and 
ivhich  in  its  necessary  consequences  and  results 
must  injure  another,^' 

In  Hayes  vs.  United  States,  169  Fed,  101 
(C.  C.  A.,  8th  Ct.,),  an  indictment  for  violation  of 
Section  5209,  R.  S.,  the  Court  said: 

''The  testimony  has  all  been  very  carefully 
examined,  and  we  fail  to  find  anything  indicat- 
ing that  this  was  a  sham  transaction  in  any 
other  sense  than  that  it  was  an  accommodation 
note.  There  is  no  substantial  evidence  tending 
to  show  that  Farmer  was  insolvent  or  unable  to 
respond  to  the  demand  of  the  bank  for  payment 
of  the  note  at  any  time,  or  that  there  was  any 
understanding  between  him  and  the  officers  of 
the  bank  that  he  should  not  be  held  on  the  note 
if  they  should  be  unable  to  protect  him  from  lia- 
bility by  paying  it  or  taking  care  of  it  them- 
selves  While  evidence,  to  convict  of 

crime,  may  be  circumstantial  and  inferential  in 
its  character,  it  must  always  rise  to  that  degree 
of  convincing  power  which  satisfies  the  mind 
beyond  a  reasonable  doubt  of  guilt.'' 

In  Steinman  vs.  United  States,  172  Fed.  918, 
(C.  C.  A.,  3rd  Ct.,  decided  Oct.  6,  1909),  Circuit 
Judge  Buffington,  delivering  the  unanimous  opinion 
of  the  Court,  said : 

''In  the  Court  below  E.  H.  Steinman  was 
convicted  on  an  indictment  charging  him,  under 
Revised  Statutes  (U.  S.  Comp.  Stats.  1901,  p. 
3497),  with  aiding  and  abetting  Charles   E. 
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Mullin,  cashier  of  the  Farmers  and  Merchants 
National  Bank  of  Mount  Pleasant,  Pa.,  to  will- 
fully abstract  the  funds  of  said  bank.  On  the 
imposition  of  sentence  Steinman  sued  out  this 
writ  of  error. 

"The  abstractions  charged  in  the  indict- 
ment consisted  of  overdrafts,  previously  sanc- 
tioned by  the  president  and  cashier  of  the  Na- 
tional Bank,  but  not  by  its  board  of  directors,  of 
the  Acme  Lumber  and  Supply  Company,  of 
which  the  defendant  was  an  officer,  and  the 
president  and  cashier  of  the  bank  were  stock- 
holders. In  its  charge  to  the  jury  the  District 
Court  said:  'An  arrangement  by  w^hich  the 
cashier  and  the  president  of  a  banking  institu- 
tion allow  the  funds  to  be  taken  out  is  not  a 
justification,  either  on  the  part  of  the  president 
and  cashier  or  on  the  part  of  a  person  dealing 
with  the  president  and  cashier.  The  funds  of 
national  banking  institutions  can  only  be  taken 
out  by  the  action  of  the  board  of  directors.  .  .  . 

''An  overdraft  of  an  account  is  not  per  se 
and  necessarily  an  abstraction  of  the  bank's 
funds  under  Section  5209  by  the  drawer  of  a 
check  w^ho  has  not  funds  to  meet  it.  Nor  is  the 
payment  of  such  overdraft  check  by  an  executive 
oflficer  of  the  bank,  without  action  by  the  board, 
necessarily  a  misapplication  under  such  section. 
Indeed  in  Bolles  on  Modern  Banking,  p.  199,  it 
is  said :  'Generally,  two  kinds  of  overdrafts  are 
as  clearly  justified  as  any  other  kind  of  a  loan: 
(1)  an  unintentional  overdraft  by  a  depositor 
in  good  standing,  and  possessing  ample  means 
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to  pay;  (2)  an  overdraft  to  be  paid  in  pursuance 
of  a  prior  agreement,  resting  on  abundant 
credit/  It  will  thus  be  clearly  seen  that  the  facts 
and  circumstances  attendant  upon  an  overdraft 
may  affect  the  character  of  the  overdraft  and 
determine  whether  it  is  criminal  and  within  the 
purview  of  Section  5209,  which  as  we  have  seen 
concerns  transactions  where  one  'embezzles,  ab- 
stracts or  willfully  misapplies.'  This  is  clearly 
shown  in  the  cases  involving  that  section  before 
the  Supreme  Court.  There  the  distinction  is 
clearly  drawn  between  acts  of  willful  misappli- 
cation under  Section  5209,  and  those  of  malad- 
ministration in  violation  of  Section  5200  (p. 
3494).  For  example,  that  'the  total  liabilities 
of  any  association  to  any  person  ....  for 
money  borrowed shall  at  no  time  ex- 
ceed one-tenth  part  of  the  capital  stock  of  the 
association  actually  paid  in,  and  which  acts  of 
maladministration  shall,  under  Section  5239,  (p. 
3515) ,  subject  the  bank  to  forfeiture  of  its  char- 
ter. Thus  in  United  States  vs,  Britton,  107  U. 
S.  655,  the  Court  says:  'We  are  therefore  of 
opinion  that  the  willful  misapplication  of  the 
moneys  and  funds  of  the  banking  association, 
which  is  made  an  offense  by  Section  5209,  means 
something  different  from  the  acts  of  official  mal- 
administration referred  to  in  Section  5239,  and 
it  must  be  a  willful  misapplication  for  the  use 
or  benefit  of  the  party  charged,  or  of  some  per- 
son or  company  other  than  the  association,  with 
intent  to  injure  and  defraud  the  association,  or 
some  other  body  corporate,  or  some  natural  per- 
son.' 
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''And  in  United  States  vs.  Northivay,  120 
U.  S.  327,  it  is  said:  'In  the  case  of  the  United 
States  vs.  Britton,  107  U.  S.  655,  669,  the  offense 
of  willfully  misapplying  the  funds  of  a  banking 
association,  as  defined  by  the  statute,  was  con- 
sidered with  reference  to  the  facts  in  that  case. 
It  was  there  held  that  a  willful  and  criminal  mis- 
application of  the  funds,  as  defined  by  Section 
5209,  did  not  include  every  case  of  an  unlawful 
application  of  funds,  inasmuch  as  in  the  very 
statute  itself  there  were  other  instances  of  un- 
lawful misapplication,  evidently  not  embraced 
within  the  intention  of  Section  5209.  For  that 
reason  it  was  held,  in  that  case,  that  it  was  ne- 
cessary to  specify  the  particulars  of  the  appli- 
cation, so  as  to  distinguish  that  charged  in  the 
indictment  as  willful  and  criminal  from  those 
others  contemplated  by  the  statute  which  were 
unlawful,  but  not  criminal.' 

"Now  this  distinction  between  an  unlawful 
act  of  maladministration,  which,  of  course,  mis- 
applied the  funds  of  the  bank  and  subjected  the 
bank  to  forfeiture  of  its  charter,  but  which  is 
not  punishable  under  Section  5209  as  a  willful 
misapplication,  the  Court  in  its  charge  failed  to 
draw,  but,  on  the  contrary,  instructed  the  jury 
that  such  an  unlawful  act  of  maladministration 
evidenced  an  intent  which  warranted  conviction. 
The  language  was:  7/  /;//  the  paying  of  these 
checks,  or  any  of  them,  either  the  moneys  of  the 
bank  were  removed  from  the  resources  of  the 
bank,  or  its  capital  reduced,  or  its  charter  en- 
dangered, any  one  of  these  things  would  be  suffi- 
cient to  warrant  vou  in  finding  that  the  mis- 
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application  was  with  intent  to  injure  the  bank- 
ing institution.' 

''Under  the  facts  there  was  really  nothing 
left  for  the  jury  to  pass  on.  Taking  these  over- 
drafts under  the  arrangement  alleged,  they  were 
loans  of  more  than  one-tenth  of  the  capital  of 
the  bank.  In  paying  the  checks  the  moneys  of 
the  bank  were  removed  from  its  resources^  and 
that  they  as  excessive  loans  endangered  the  char- 
ter of  the  bank  were  all  matters  which  could  not 
be  gainsaid,  and  from  them  the  jury  were  in 
effect  directed  to  infer  the  intent  necessary  to  a 
conviction  under  this  indictment. 

''Such  instruction,  being  at  variance  with 
the  views  expressed  by  the  Supreme  Court,  we 
are  of  opinion  that  in  this  regard,  as  well  as  in 
ruling  out  the  testimony  mentioned,  the  defend- 
ant has  just  ground  to  complain,  and  the  judg- 
ment imposed  must  be  reversed  J  ^ 

In  Prettyman  vs.  United  States,  180  Fed.  30,  3U, 
(C.  C.  A.,  6th  Ct.,  1910),  the  Court  said: 

"The  conduct  of  Lettich,  the  cashier,  in 
recklessly  paying  overdrafts,  and  that  of  Pretty- 
man,  the  vice  president,  in  insisting  upon  their 
accepting  excessive  accommodations  for  the 
Woolen  Company,  of  which  he  was  the  chief  exe- 
cutive officer,  were  most  reprehensible  and  alto- 
gether lacking  in  faithfulness  to  the  trust  re- 
posed in  them  by  the  stockholders  of  the  bank, 
and  merits  the  severest  condemnation.  And  this 
is  so  whether  or  not  all  of  that  conduct  shall  turn 
out  to  include  all  of  the  elements  of  criminality 
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prescribed  by  the  statute  under  which  they  were 
indicted.  But  gross  maladministration  and  inex- 
cusable breach  of  duty  on  the  part  of  its  officers 
in  the  mayiagement  of  a  national  bank,  however 
disastrous  such  conduct  may  be  to  its  stockhold- 
ers, are  not  punishable  unless  they  come  within 
the  provisions  of  Section  5209,  Revised  Statutes, 
The  Supreme  Court  in  United  States  vs.  Brewer, 
139  U.  S.,  at  page  288,  althought  alluding  to  an- 
other enactment,  announced  the  applicable  prin- 
ciple when  it  said  that:  'Before  a  man  can  be 
punished  his  case  must  be  plainly  and  unques- 
tionably within  the  statute.'  " 

"The  question  of  fraud  or  no  fraud  is  one  neces- 
sarily compounded  of  fact  and  of  law;  and  without 
a  clear  and  precise  knowledge  of  the  facts  from  which 
the  legal  conclusion  should  be  deduced,  it  is  not  easy 
to  perceive  how  any  legal  conclusion  can  be  reached." 
Ogilvie  vs,  Knox  Ins,  Co.,  18  How.  577,  581 ;  Wasatch 
Mining  Co.  vs.  Crescent  Mining  Co.,  1^8  U.  S.  293, 
298;  McLaughlin  vs.  Bank,  7  How.  221,  228. 

If  any  offense  is  established  (and  we  contend 
none  is)  it  is  not  ''abstraction,"  but  one  of  the  follow- 
ing four: 

VI. 

(1)  //  any  offense  is  shown  by  evidence,  it 
is  embezzlement  and  not  ''unlawful  ab><frarfion/' 

The  evidence  shows  that  llir  defendant,  as  man- 
aging agent  of  the  bank  and  as  an  a.uviit  with  power 
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to  lend,  had  possession  of  the  money  charged  to  have 
been  abstracted. 

To  constitute  an  unlawful  abstraction  or  taking 
there  must  be  at  the  moment  of  taking  possession  the 
intent  to  appropriate  the  property  or  to  defraud  the 
owner  or  any  other  person.  But  since  at  the  time 
the  defendant  is  alleged  to  have  taken  possession  of 
the  property  charged  to  have  been  abstracted  by  him 
no  such  intention  existed,  but  if  formed  at  all  was 
formed  afterwards  while  the  goods  were  in  his  law- 
ful possession,  an  ''unlawful  abstraction"  could  not 
possibly  have  occurred.  The  offense  in  such  case 
would  be  embezzlement.  Evidence  of  embezzlement 
is  insufficient  to  show  the  ''unlawful  taking''  which 
is  an  element  in  larceny. 

Section  5209,  R.  S.,  creates  and  prohibits  the 
commission  of  three  new  offenses,  unknown  to  the 
common  law:  (1)  Embezzlement;  (2)  Unlawful  ab- 
straction; and  (3)  Willful  misapplication — of 
moneys  of  a  national  bank  by  one  of  its  officers  with 
intent  to  defraud.  Such  acts  before  the  statute  and 
at  common  law  were  mere  breaches  of  trust.  The 
statute  in  effect  provides  that  when  officers  of  nation- 
al banks  shall  be  charged  with  embezzlement  or  lar- 
ceny the  animus  furandi,  or  intent  to  convert  and 
keep  the  property  permanently,  need  not  be  proven, 
if  a  mere  intent  to  defraud  is  shown.  In  other  words, 
the  statute  merely  modifies  the  extent  or  character 
of  the  wrongful  intent  required  to  be  shown  when 
officers  of  national  banks  are  charged  with  embezzle- 
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ment  or  larceny,  but  it  does  not  modify  or  change  any 
of  the  other  essential  elements  necessary  to  constitute 
embezzlement  or  larceny.  Therefore,  since  the  "un- 
lawful taking,"  which  is  of  the  essence  of  larceny, 
has  not  been  shown  in  this  case,  there  can  be  no  lar- 
ceny or  ''unlawful  abstraction." 

The  cashier  of  the  hank  testified  that  the  de- 
fendant had  full  and  exclusive  power  of  lending  the 
money  of  the  bank,  and  that  ''Tom  Sheridan  and  I 
ran  this  bank,''  the  cashier's  part  in  ''running  the 
bank"  consisting  of  merely  clerical  duties.  (Tr.,  p. 
63).  Therefore  defendant  as  President  had  posses- 
sion of  the  money  at  the  time  he  is  charged  to  have 
"unlawfully  abstracted"  it. 

Abstraction  is  conversion  to  his  oicn  use  by  an 
officer  of  a  national  bank  when  the  funds  are  not 
especially  entrusted  to  his  care.  Dow  vs.  United 
States,  82  Fed.  90i;  United  States  vs.  Yontsey,  91 
Fed.  86Jf. 

Quaere:  Who  had  possession  of  the  moneys  in 
the  general  fund  of  this  bank?  Inasmuch  as  the  cor- 
poration could  act  or  have  possession  of  its  property 
only  through  its  agents,  which  of  its  agents  had  pos- 
session of  its  moneys?  Certainly  not  the  board  of 
directors,  because  it  had  turned  over  to  the  defendant 
the  possession  of  all  the  property  of  the  bank  with 
discretionary  power  of  lending  or  otherwise  dispos- 
ing of  its  funds.  Certainly  not  the  clerks  in  the  bank 
who  were  inferior  to  the  defendant,   btrause   they 
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merely  had  the  manual  custody  of  the  money.  The 
defendant,  being  the  president  and  actual  manager 
of  the  business  of  the  bank  and  of  its  property  is  the 
only  person  who  can  be  said  to  have  had  possession 
of  the  moneys  of  the  bank.  Therefore  if  he  converted 
the  money  he  would  be  guilty  only  of  embezzlement, 
and  not  of  unlawful  abstraction.  The  ownership  of 
the  moneys  was  in  the  corporation,  but  the  possession, 
which  is  a  physical  fact  exercisable  only  by  a  natural 
person,  was  in  the  defendant. 

In  Vol.  1,  Clark  and  Skyles  on  The  Law  of 
Agency,  Section  5,  page  8,  in  discussing  the  distinc- 
tion between  an  agent  and  a  servant,  it  is  said : 

'The  distinction  which  has  generally  been 
made  is  that  the  function  of  an  agent  is  to  enter 
into  contract  relations  with  third  persons  for 
and  on  behalf  of  his  principal,  and,  usually,  in 
that  connection,  to  determine  the  mode  of  effect- 
ing the  desired  purpose  without  being  under  the 
direct  control  of  the  principal.  That  is,  an 
agent  does  some  act,  in  a  manner  suggested 
more  or  less  by  his  discretion  or  judgment, 
which  has  the  effect  to  establish  a  contractual  re- 
lation between  his  principal  and  a  third  person. 
On  the  other  hand,  servants  are  persons  who  are 
employed  by  and  are  subject  to  the  direction  and 
control  of  the  master,  usually  for  a  definite 
period  and  at  fixed  wages  or  salary,  and  whose 
duties  require  them  to  perform  some  service 
which  does  not  result  in  a  contract  between  the 
master  and  another." 
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In  Huffcutt  on  Agency ^  Sec.  -4,  it  is  said : 

'The  fundamental  distinction  between  an 
agent  and  a  servant  lies  in  the  nature  of  the  act 
which  each  is  authorized  to  perform.  An  agent 
represents  the  principal  in  the  performance  of 
an  act  resulting  in  a  contractual  obligation,  or 
an  obligation  springing  from  contract  relations. 
A  servant  represents  the  master  in  the  perform- 
ance of  an  act  not  resulting  in  a  contractual 
obligation." 

In  United  States  vs.  Youtsey,  91  Fed.  86^,  867, 
the  Court  said : 

^'Embezzlement  is  the  unlawful  conversion 
by  an  officer  of  the  bank  to  his  own  use  of  funds 
entrusted  to  him,  with  intent  to  injure  or  de- 
fraud the  bank.  Abstraction  and  misapplica- 
tion are  a  conversion  to  his  own  use  by  an  offi- 
cer of  the  bank  of  funds  of  the  bank  which  are 
not  especially  entrusted  to  his  care." 

In  United  States  vs.  Cadivallader,  59  Fed.  677, 
the  Court  said : 

''Upon  a  careful  consideration  of  the  statute 
(Section  5209,  R.  S.)  I  am  satisfied  that  it  creates 
and  defines  several  distinct  offenses,  probably  not 
less  than  nine.  It  is  true  the  punishment  for  each 
offense  is  the  same,  but  that  circumstance  is  not  con- 
trolling in  determining  whether  or  not  the  offenses 
are  one  and  the  same,  or  distinct  and  several.  If  the 
evidence  to  establish  one  is  of  necessity  entirely  dif- 
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ferent  from  that  which  would  be  sufficient  to  estab- 
lish another — if  the  indictment  and  prosecution  and 
defense  would  be  wholly  different — then  the  offenses 
are  not  the  same,  but  are  distinct;  and  that  this 
should  be  so  seems  quite  clear.  The  proof  to  establish 
a  case  of  willful  misapplication  of  funds,  or  an  ab- 
straction of  the  moneys  or  funds  of  the  bank,  would 
be  inadequate  to  make  a  case  of  embezzlement.^^ 

There  would  be  a  true  case  of  ''unlawful  ab- 
straction" if  a  clerk  of  a  bank  should  enter  the  bank 
after  business  hours  at  night  and  abstract  or  take 
money  from  the  bank's  vault. 

VII. 

(2)  Or  if  any  offense  is  shoivn  by  the  evidence, 
it  is  ''maladministration/'  and  not  ''unlawful  ab- 
straction,'' 

The  defendant  was  vested  with  the  exclusive 
duty  of  lending  the  money  of  the  bank,  and  in  pur- 
suance of  that  duty  he  necessarily  had  to  lawfully 
''abstract"  the  money  of  the  bank.  If  afterwards  he 
lent  it  improperly  he  would  be  guilty  only  of  malad- 
ministration, which  is  not  an  offense  against  the 
United  States  for  which  he  would  be  personally  pun- 
ishable. 

In  United  States  vs.  Britton,  108  U.  S.  193,  196, 
the  Court  said : 

"The  gravamen  of  the  charge  (under  Sec- 
tion 5209,  R.  S.)  is  that  defendant,  being  presi- 
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dent  and  a  director  of  the  association,  and  bein^ 
insolvent,  procured  to  be  discounted  his  own 
note,  the  same  not  being  well  secured,  the  payee 
and  indorser  thereof  being  also  insolvent,  which 
he,  the  defendant,  well  knew.  The  incriminat- 
ing facts  are  that  the  note  was  not  w^ell  secured, 
and  that  both  the  maker  and  indorser  were,  to 
the  knowledge  of  the  defendant,  insolvent  w^hen 
the  note  was  discounted.  The  question  is  there- 
fore presented,  whether  the  procuring  of  the  dis- 
count of  such  a  note  by  an  officer  of  the  associa- 
tion is  a  wailful  misapplication  of  its  moneys 
within  the  meaning  of  the  law.  We  are  clearly 
of.  opinion  that  it  is  not.  It  is  not  even  neces- 
sarily a  fraud  on  the  association. 

''One  branch  of  the  business  of  a  banking  as- 
sociation is  the  discounting  and  negotiating  of 
promissory  notes,  and  this  is  to  be  done  by  its 
board  of  directors  or  duly  authorized  officers  or 
agents.  Section  5136,  Revised  Statutes.  There 
is  no  provision  of  the  statute  which  forbids  the 
discounting  of  a  note  not  well  secured,  or  both 
the  maker  and  indorser  of  which  are  insolvent. 
It  is  within  the  discretion  of  the  directors  or  the 
officers  or  agents  lawfully  appointed  by  them  to 
discount  such  a  note  if  they  see  fit,  and  it  might, 
under  some  circumstances,  tend  to  the  advantage 
of  the  association.  This  count  does  not  charge 
that  the  note  of  the  defendant  was  discounted 
at  his  instance,  without  the  authority  of  the 
board  of  directors.  On  the  contrary,  the  charge 
is  that  he  caused  and  procured  it  to  be  dis- 
counted. This  implies  that  it  was  done  i)y  the 
directors  oi-  othei-  duly   authorized   otVicers  or 
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agents.  It  is  not  alleged  that  the  discount  was 
procured  by  any  fraudulent  means.  From  all 
that  appears  the  board  of  directors  or  the  officer 
or  agent  by  whom  the  note  was  discounted  may, 
upon  knowledge  of  all  the  facts  in  the  utmost 
good  faith  and  for  the  advantage  of  the  associa- 
tion, have  desired  to  discount  the  note.  The  dis- 
count may  have  turned  out  to  be  a  benefit  to  the 
association,  and  there  is  no  averment  that  the 
note  was  not  paid  at  maturity  or  that  the  asso- 
ciation suffered  any  loss  by  reason  of  its  dis- 
count. 

''But  whether  the  discounting  of  the  note 
was  an  advantage  to  the  association  or  not,  and 
whether  the  note  was  paid  or  not,  is  immaterial. 
//  an  officer  of  a  banking  association^  being  in- 
solvent, submits  his  own  note  with  an  insolvent 
endorser  as  security  to  the  board  of  directors  for 
discount,  and  they,  knowing  the  facts,  order  it 
to  be  discounted,  it  would  approach  the  verge  of 
absurdity  to  say  that  the  use  by  the  officer  of  the 
proceeds  of  the  discount  for  his  own  purposes, 
would  be  a  willful  misapplication  of  the  funds  of 
the  bank,  and  subject  him  to  a  criminal  prosecu- 
tion. The  count  under  consideration  charges 
nothing  more  than  this  against  the  defendant. 
We  are  of  opinion  therefore  that  it  does  not 
charge  an  offense  under  Section  5209,  of  the  Re- 
vised Statutes." 

In  United  States  vs.  Britton,  108  U,  S,  193,  197, 
the  Court  said : 

''In  respect  to  the  third  count the 

count  charges  neither  application  or  misappli- 
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cation  by  the  defendant  of  the  funds  of  the  asso- 
ciation. It  merely  charges  that  he  failed  to  ap- 
ply certain  funds  standing  to  the  credit  of  Al- 
fred M.  Britton  to  the  payment  of  Britton's 
debt.  It  charges  that  he  permitted  Alfred  M. 
Britton  to  do  a  perfectly  lawful  act,  namely,  to 
withdraw  his  own  funds  from  the  association 
and  transfer  them  to  another  bank. 

'This  might  be  an  act  of  maladministration 
on  the  part  of  the  defendant.  It  might  show 
neglect  of  official  duty,  indifference  to  the  inter- 
ests of  the  association,  or  breach  of  trust,  and 
subject  the  defendant  to  the  severest  censure  and 
to  removal  from  office ;  but  to  call  it  a  criminal 
misapplication  by  him  of  the  moneys  and  funds 
of  the  association,  would  be  to  stretch  the  words 
of  this  highly  penal  statute  beyond  all  reasonable 
limits 

''In  our  judgment,  the  count  under  consid- 
eration, as  well  as  the  first  and  second,  is  bad." 

In  United  States  vs.  Britton,  108  U.  S.  199.  206. 
the  Court  said: 

"The  indictment  having  charged  a  conspir- 
acy between  the  defendants  to  misapply  the 
moneys  of  the  association,  proceeds  to  aver  by 
what  means  the  misapplication  was  to  be  effect- 
ed, namely,  by  procuring  to  be  declared  by  the 
association  a  dividend  when  there  were  no  net 
profits  to  pay  it.  If  procuring  the  declaritig 
of  such  a  dividend  by  the  association  is  not  a 
willful  misapplication  of  its  funds  by  these  de- 
fendants, then  the  indictment  charges  no  offense. 
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The  declaring  of  a  dividend  by  the  association 
when  there  were  no  net  profits  to  pay  it  is,  in 
our  judgment,  not  a  criminal  misapplication  of 
its  funds.    It  is  an  act  done  by  an  officer  of  the 
association  in  his  official  and  not    in    his    in- 
dividual capacity.     It  is,  therefore,  an  act  of 
maladministration   and  nothing  more,   which, 
while  it  may  subject  the  association  to  a  for- 
feiture of  its  charter,  and  the  directors  to  a  per- 
sonal liability  for  damages  suffered  in  conse- 
quence thereof  by  the  association  or  its  share- 
holders, does  not  render  them  liable  to  a  criminal 
prosecution.    The  act  belongs  to  the  same  class 
as  the  pledge  by  a  banking  association  of  its  own 
shares  when  not  necessary  to  prevent  a  loss  on 
a  debt  due  it,  which,  in  United  States  vs.  Britton, 
107  U.  S.  655,  we  held  not  to  be  a  criminal  mis- 
application of  the  funds  of  the  association.    If, 
therefore,  the  indictment  had  charged  that  the 
defendants  had  misapplied  the  funds  of  the  as- 
sociation by  themselves  declaring  a    dividend, 
when  there  were  no  net  profits  to  pay  it,  if  would 
not  have  charged  a  criminal  act,  much  less  when 
it  merely  charges  that  they  conspired  to  procure 
the  association  to  declare  a  dividend  under  like 
circumstances.     So  that  it  appears  on  the  face 
of  the  indictment  that  the  conspiracy  charged 
was  not  a  conspiracy    to    commit    an    offense 
against  the  United  States. 

''Our  opinion  is  that  under  this  indictment 
the  defendants  are  not  'liable  to  the  penalties 
provided  by  Section  5209,  upon  proof  that  they, 
as  such  directors,  willfully  voted  for  the  declara- 
tion of  a  dividend,  knowing  there  were  no  net 
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profits  out  of  which  to  pay  the  same,'  because 
this  is  not  the  offense  with  which  they  are  charg- 
ed in  the  indictment.  And  as  they  are  charged 
with  a  conspiracy  to  do  an  act  which  is  not 
an  offense,  we  are  of  opinion  that  no  penalties 
could  be  inflicted  on  them  under  the  indictment." 

In  Adler  vs.  United  States,  182  Fed.  ifU,  i69, 
the  Court  said : 

'The  evidence  indisputably  shows  that  by 
the  transaction  charged  the  Schwartz  Foundry 
Company  obtained  no  money,  and  that  the  bank 
lost  none,  and  that  there  was  no  misapplication 
of  the  funds  of  the  bank.  It  is  difficult  to  believe 
that  the  statute  intended  to  condemn  as  criminal, 
transactions  by  which  the  bank  lost  nothing,  and 
could  not,  in  the  nature  of  things,  have  been 
subjected  to  any  loss,  and  by  which  defendant 
gained  nothing  for  himself  or  for  others." 

In  United  States  vs.  Britton,  107  U.  S.  655,  666: 

''We  think  the  willful  misapplication  made 
an  offense  by  this  statute  (Section  5209,  R.  S.) 
means  a  misapplication  for  the  use,  benefit,  or 
gain  of  the  party  charged,  or  of  some  company 
or  person  other  than  the  association.  Therefore 
to  constitute  the  offense  of  willful  misapj)lica- 
tion  there  must  be  a  conversion  to  liis  own  use 
or  the  use  of  some  one  else  of  the  moneys  and 
funds  of  the  association  by  the  pai'ty  charged. 
This  essential  element  of  the  otlVnse  is  not 
averred  in  the  counts  undei-  consideration,  but 
is  negatived  by  the  averment  that  the  shares 
purchased  by  the  defendant  were  hehl  by  him 
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in  trust  for  the  use  of  the  association,  and  there 
is  no  averment  of  a  conversion  by  the  defendant 
to  his  own  use  or  the  use  of  any  other  person  of 
the  funds  used  in  the  purchase  of  the  shares. 
The  counts,  therefore,  charge  maladministration 
of  the  affairs  of  the  bank  rather  than  criminal 
misapplication  of  its  funds.  If  we  hold  these 
notes  to  be  good,  then  every  official  act  of  any 
officer,  clerk  or  agent  of  a  banking  association, 
by  which  its  funds  are  applied  in  a  way  not  au- 
thorized by  law  would  be  punishable  under  Sec- 
tion 5209.  .  .  . 

'To  bring  the  case  under  Section  5209  there 
must  be  averments  to  show  that  the  application 
was  not  merely  a  use  of  the  money  for  the  bene- 
fit of  the  association  forbidden  by  law,  but  a 
criminal  misapplication  by  which  it  was  possible 
that  the  association  could  be  defrauded.'' 

VIII. 

(3)  Or  if  any  offense  is  shown  by  the  evidence^ 
it  is  '^making  a  false  entry, ^'  and  not  ^'unlawful  ab- 
straction.^^ 

Changing  a  credit  in  a  depositor's  account  on 
the  books  of  the  bank  from  one  payable  on  demand 
to  one  payable  at  the  end  of  a  specified  period,  or  fil- 
ing a  deposit  slip  which  causes  a  depositor's  account 
on  those  books  to  be  given  a  credit  to  which  he  is  not 
entitled,  nothing  being  shown  to  have  been  abstracted 
from  the  bank  because  of  such  credit  having  been 
given,  is,  if  any  offense  under  Section  5209,  R.  S.,  the 
"making  of  a  false  entry." 
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(4)  //  any  offense  is  shoivn  by  the  evidence , 
it  is  ''obtaining  money  under  false  pretenses,''  and 
not  ''unlawful  abstraction.'' 

The  evidence  shows  that  the  memorandum 
checks  were  presented  to  the  bookkeeper  of  the  bank. 
Therefore  if  any  money  was  given  to  the  defendant 
or  anyone  by  the  bookkeeper  or  the  teller  because  of 
his  having  given  the  bookkeeper  the  memorandum 
check,  the  title  to  the  money  was  voluntarily  trans- 
ferred to  the  defendant  by  another  officer  of  the 
bank,  and  the  defendant  did  not  ''abstract"  or  take  it. 

If  money  or  goods  are  obtained  by  a  fraudulent 
trick  or  pretense,  but  the  owner,  being  deceived  by 
the  pretense,  intends  to  part  with  his  property  in  the 
money  or  goods,  the  offense  is  that  of  obtaining  money 
by  false  pretenses,  and  not  larceny  or  ''unlawful 
taking."  R.  vs.  Adams,  1  Den.  38  (The  leading  Eng- 
lish case) ;  R.  vs.  Atkinson,  2  East  P.  C.  673;  which 
hold  that  this  rule  applies  where  goods  are  obtained 
by  the  forged  or  pretended  order  of  a  customer. 

X. 

The  Court  erred  in  admitting  in  evidence,  over 
defendant's  objection,  testimony  that  the  account  of 
the  person  to  whom  the  defendant  had  lent  the  moncg 
charged  to  have  been  abstracted  was  in  overdraft  at 
the  time  of  such  loan. 
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The  defendant  was  not  being  tried  for  malad- 
ministration or  for  abusing  the  power  which  had 
been  given  to  him  by  the  board  of  directors  to  lend 
the  money.  He  was  charged  with  having  abstracted 
moneys  of  certain  depositors  from  the  bank  by  means 
of  a  memorandum  check.  Therefore  the  admission 
of  testimony  that  the  account  of  the  person  to  whom 
the  defendant  lent  the  money  was  in  overdraft  at  the 
time  of  such  loan  was  the  admission  of  evidence  tend- 
ing to  show  a  distinct  offense  in  no  way  connected 
with  or  related  to  the  charge  on  which  defendant  was 
being  tried,  and  was  highly  prejudicial  and  injurious 
to  defendant  because  such  testimony  was  considered 
by  the  jury  under  the  CourVs  ruling  as  evidence  tend- 
ing to  shoiv  that  the  defendant  was  guilty  of  the  of- 
fense actually  charged  against  him. 

XL 

The  evidence  shows  that  if  any  abstraction  was 
made  it  ivas  made  ''with  the  knowledge  and  consent 
of  said  national  banking  association^''  that  is,  with 
the  knowledge  and  consent  of  its  managing  agent  who 
had  full  charge  of  its  business. 

As  managing  agent  the  defendant  had  posses- 
sion and  the  right  of  disposal  of  the  property  of  the 
bank.  If  an  abstraction  was  made  by  him,  he,  as 
such  managing  agent,  knew  that  the  abstraction  was 
made,  and  it  is  elementary  that  the  knowledge  and 
consent  of  a  managing  agent  is  the  knowledge  and 
consent  of  the  principal. 
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The  Court  erred  in  refusing  to  give  defendant's 
requested  instruction  No.  12, 

(Assignment  of  Error  No.  XXXV,  Tr.,  p  270; 
also  Tr.,  p.  228.) 

That  requested  instruction  was  that  the  jury  be 
instructed  that  if  the  defendant  had  authority  from 
the  depositor  to  withdraw  the  amount  of  the  de- 
positor's account  from  the  bank  and  apply  it  to  a  cer- 
tain purpose,  and  did  withdraw  the  amount,  but  ap- 
plied it  to  a  different  purpose,  he  would  not  be  guilty 
of  ''unlawful  abstraction  of  moneys  of  the  bank." 
It  was  obviously  correct  and  should  have  been  given. 

XII  A. 

The  defendant  erred  in  admitting  in  evi- 
dence to  show  intent  to  defraud  the  so-called 
''similar  offenses"  or  transactions. 

(1)  The  admission  by  the  court  of  this  evi- 
dence prejudiced  and  injured  the  defendant  because 
the  instructions  given  by  the  Court,  based  on  it,  led 
the  jury  to  believe  that  these  ''similar  offenses"  were 
unlawful  (whereas,  as  a  matter  of  fact,  they  were 
unquestionably  lawful),  and  therefore  that  thr  de- 
fendant had  been  engaged  in  a  course  of  ci-iminal 
conduct. 

(2)  Furthermore,  under  the  theory  adopted 
by  the  Government  in  the  lowei-  coui*!  tiiat  thr  de- 
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fendant  had  used  funds  specially  held  by  the  bank 
for  a  given  depositor,  without  authority,  neverthe- 
less the  admission  of  the  proof  relating  to  other  al- 
leged offenses  was  highly  prejudicial  and  was  erro- 
neous. 

Taking  the  objections  in  the  order  named : 

(1)  Throughout  this  argument  it  is  the  con- 
tention of  the  plaintiff  error  that  the  defendant  being 
the  authorized  president  of  the  corporation,  had  the 
right  to  loan  the  bank^s  funds.  The  Government  en- 
tirely failed  to  prove  any  special  deposit  giving  own- 
ership to  the  depositor  in  any  of  the  funds  entrusted 
by  him  to  the  bank.  Therefore  the  funds  were  the 
property  of  the  bank  and  not  of  the  depositors,  and 
the  president  had  an  absolute  right  to  loan  them 
under  the  authority  he  held  from  the  bank.  The 
bank  as  a  debtor  owed  money  to  the  creditor  but 
the  president  could  abstract  no  funds  belonging  to 
a  depositor  because  the  funds  were  the  property  of 
the  bank. 

Had  the  Government  intended  to  proceed  on  any 
other  theory  it  should  have  indicted  for  abstracting 
the  funds  of  the  bank  and  not  the  funds  of  a  depos- 
itor. Having  elected  to  stand  upon  a  certain  theory 
it  is  bound  by  the  allegations  of  its  indictment.  Its 
proof  must  conform  to  its  allegations.  Its  proof  is 
of  a  state  of  facts  obviously  at  variance  with  the  al- 
legations of  the  indictment.  Under  the  authorities 
heretofore  cited  in  this  brief,  everything  done  by  the 
plaintiff  in  error  was  lawful.    By  admitting  in  evi- 
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dence  proofs  of  any  similar  acts  committed  by  the 
defendant  in  the  court  below  the  jury  were  unques- 
tionably given  the  distinct  impression  that  the  de- 
fendant had  been  guilty  of  an  extended  course  of 
unlawful  dealing.  By  permitting  the  Government 
to  introduce  evidence  relating  to  a  long  series  of  acts, 
under  the  instructions  of  the  court,  the  jury  could 
not  have  received  any  other  impression  than  one  dis- 
tinctly unfavorable  to  the  defendant. 

(2)  We  are  utterly  unable  to  believe  that  this 
court  can  hold  that  any  offense  was  committed  by 
the  defendant  under  the  allegations  of  the  indict- 
ment and  none  under  the  proofs  adduced.  However, 
as  the  Government  proceeded  on  the  theory  that  the 
defendant  had  abstracted  funds  without  the  author- 
ity of  the  depositors,  to  whom  the  Government  con- 
tended the  funds  belonged,  the  United  States  Attor- 
ney introduced  evidence  of  numerous  actions  on  the 
part  of  defendant  in  loaning  funds  under  similar 
warrants  of  authority  from  depositors. 

The  authority  upon  which  such  evidence  was  in- 
troduced, as  explained  by  the  instructions  of  the 
Court,  was  to  establish  intent  on  the  part  of  the 
defendant. 

Evidence  of  ''similar  offenses"  is  always  ex- 
tremely injurious  to  a  defendant  because  by  cunui- 
lative  effect  it  leaves  before  the  jury  a  mass  of  proof 
any  single  element  of  which  may  establish  nothing 
from  a  criminal  standpoint,  but  the  whole  mass  of 
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which  leaves,  in  the  confused  mind  of  the  juror,  an 
indistinct  but  overwhelming  impression  of  guilt  of 
some  kind  or  other.  The  fact  that  the  Court  admits 
evidence  of  these  so-called  ''offenses''  of  itself  con- 
vinces the  jury  that  the  act  of  the  defendant  was  a 
crime — otherwise  the  Court  would  not  admit  proof 
of  it. 

In  the  present  case — laying  aside  for  the  mo- 
ment the  contention  that  the  act  of  the  defendant 
was  guiltless  under  the  statute — and  assuming  that 
the  act  of  the  defendant  charged  in  the  indictment 
was  a  crime,  proof  of  these  ''similar  offenses"  was 
highly  prejudicial.  There  was  no  attempt  by  the 
defendant  to  dispute  the  fact  that  certain  funds  had 
been  loaned  and  the  defense  was  that  the  depositor 
had  consented.  This  was  admitted  by  the  depositors 
in  every  case,  although  there  was  some  qualification 
as  to  the  extent  of  the  authority. 

Under  the  theory  adopted  by  the  Government  on 
the  trial,  the  only  difference  could  be  as  to  the  au- 
thority given  by  the  depositor  to  the  defendant.  The 
president  claimed  he  had  authority  and  the  depositor 
either  admitted  such  authority  or  disputed  the  extent 
of  it.  Assuming  that  the  Government's  contention 
was  right  and  that  the  defendant  committed  the  act, 
the  intent  flowed  from  the  act,  if  done  without  au- 
thority. The  admission  of  testimony  of  other  ap- 
propriations of  money  could  only  have  the  effect  of 
tending  to  sustain  the  contention  of  the  prosecution 
that  the  money  was  taken  without  authority,  that 


107 

being  the  only  issue  disputed  in  the  court  below. 
Each  case,  however,  depended  upon  its  own  peculiar 
facts,  and  the  result  of  the  admissions  of  proof  of 
other  '"offenses"  was  to  array  against  the  defendant 
a  number  of  claimants,  many  of  whom  were  wrong 
in  their  contentions,  and  found  by  the  jury  to  be 
wrong.  The  admission  of  such  proof  under  the  cir- 
cumstances was  clearly  error  and  was  most  highly 
prejudicial. 

The  law  relating  to  proof  of  ''similar  offenses" 
has  engaged  the  attention  of  a  great  number  of 
judges  and  courts.  Nowhere  has  the  subject  received 
better  attention  than  in  the  case  of  State  v.  Bokien, 
JfJ^  Pac.  889,  where  the  defendant  was  charged  with 
having  obtained  money  by  means  of  a  worthless 
check.  There  the  Supreme  Court  of  Washington  says: 

"Upon  the  trial  the  court  permitted  the 
state  to  introduce  in  evidence,  over  the  objec- 
tion of  the  defendant,  several  checks  drawn  by 
defendant  prior  to  the  date  of  the  one  in  ques- 
tion, and  to  prove  that  they  had  been  presented 
to  the  bank  by  the  various  persons  to  whom  they 
were  given,  and  were  not  paid  because  the  de- 
fendant had  no  funds  on  deposit,  and  that 
defendant  knew  that  payment  thereof  had  been 
refused.  It  seems  that  this  evidence  in  refer- 
ence to  the  drawing  and  delivery  of  other  checks 
was  admitted  for  the  i)Ui-pose  of  showing  the 
condition  of  defendant's  bank  account,  and,  as 
a  consequence,  the  intent  with  which  lie  deliv- 
ered the  check  to  Sharick.     There  was  no  con- 
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nection  whatever  between  the  several  transac- 
tions which  were  permitted  to  be  shown  and  that 
for  which  the  defendant  was  being  tried,  and 
the  evidence  objected  to  was,  therefore,  incom- 
petent for  any  purpose.  We  are,  of  course, 
aware  that  there  are  exceptions  to  the  general 
rule  that  it  is  not  competent  to  show  the  com- 
mission of  another  distinct  crime  by  the  defend- 
ant for  the  purpose  of  proving  that  he  is  guilty 
of  the  crime  charged,  but  we  are  of  the  opinion 
that  the  evidence  here  admitted  does  not  come 
within  any  of  the  exceptions.  Commonwealth 
V,  Jackson  132  Mass,  16;  Barton  v.  State ^  18 
Ohio,  221 ;  3  Rice  Ev.  pp,  208-11.  The  evidence 
was  not  competent  to  prove  the  intent  of  the  de- 
fendant in  the  particular  transaction  mentioned 
in  the  information,  for  the  reason  that  it  would 
not  logically  or  legitimately  follow  that  he  in- 
tended to  defraud  Sharick  because  he  had  de- 
frauded other  parties  at  various  times  pre- 
viously. It  was  not  competent  for  the  purpose 
of  showing  defendant's  motive,  for  that,  as  well 
as  his  intent,  would  be  inferred  from  his  acts. 
The  question  of  mistake  was  not  involved  in  the 
case,  and  the  previous  transactions  of  the  de- 
fendant which  were  permitted  to  be  shown  no 
more  formed  a  part  of  a  single  scheme  than  the 
several  larcenies  of  a  thief  (State  v.  Kelley,  65 
Vt  531,27  Atl.  203)  ;  and  it  certainly  would  not 
be  competent,  in  order  to  show  that  one  had 
stolen  certain  property,  to  prove  that  he  com- 
mitted larceny  at  a  previous  time.  The  evi- 
dence as  to  these  checks  which  were  not  men- 
tioned in  the  information  must  have  been  greatly 
prejudicial  to  the  defendant,  for  it,  in  effect  com- 
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pelled  him,  without  previous  notice,  to  acquit 
himself  of  at  least  seven  distinct  offenses  in  ad- 
dition to  the  one  with  which  he  was  directly 
charged.     Moreover,  in  this  instance,  the  ques- 
tion of  criminal  intent  or  guilty  knowledge  was 
not  in  issue,  for  at  the  very  threshold  of  the 
trial  the  defendant  admitted  that  he  signed  the 
check  in  controversy;  that  he  delivered  it  to 
Sharick,  and  got  from  him  the  pitcher;  and 
that  he  then  had  no  money  in  the  bank  to  meet 
it;  and  at  the  same  time  he  gave  notice  to  the 
prosecution,  through  his  counsel,  that  he  ex- 
pected to  prove  that  he  never  made  the  pretenses 
and  representations  alleged  in  the  information, 
but,  on  the  contrary,  expressly  stated  to  the 
prosecuting  witness,  Sharick,  when  he  delivered 
the  check,  that  he  then  had  no  money  in  the  bank, 
but  would  have  soon,  and  that  the  check  would 
then  be  paid;  and  he  so  testified  in  his  own  be- 
half, and  his  testimony  was  corroborated  by 
other  witnesses.     There  was,  therefore,  really 
but  one  question  for  the  jury  to  determine,  and 
that  was  whether  the  defendant  did  or  did  not 
make  the  statements  imputed  to  him ;  and  hence 
all  of  the  evidence  in  regard  to  the  giving  of 
other  checks  was  absolutely  foreign  to  the  case, 
and  therefore,  inadmissible  upon  any  thcoiy  oi- 
rule  of  evidence." 

In  the  case  of  State  v.  BiirUngamc,  14(>  Mo,  207 
(If8  SW  72),  the  defendant,  who  was  president  of  a 
bank,  was  indicted  for  having  received  a  drposit. 
knowing  the  bank  to  be  insolvent.  Witnesses  were 
permitted  to  testify  to  making  similai*  (lei)osits  under 
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like  circumstances.     The  court  reversing  the  action 
of  the  trial  tribunal  says : 

''It  is  clear,  we  think,  that  each  deposit,  if 
received  under  circumstances  prohibited  by  stat- 
ute was  a  separate  and  distinct  offense,  and  this 
being  so,  the  evidence  was  inadmissible.  It  was 
not  permissible  for  the  purpose  of  showing 
guilty  knowledge  on  the  part  of  the  defendant 
because  different  crimes,  provided  the  bank  was 
insolvent  or  in  failing  circumstances  at  the  time 
and  defendant  knew  it,  and  the  evidence  did 
not  tend  to  show  these  facts,  besides,  the  evi- 
dence was  positive  that  the  defendant  received 
the  deposit  described  in  the  indictment  in  per- 
son, and  with  respect  thereto  no  additional  proof 
of  guilty  knowledge  was  necessary.^' 

For  language  equally  strong  see  the  decision  in 
Commonwealth  v.  Jackson,  132  Mass,  17  (kU  Am, 
Rep.  299), 

We  are  aware  of  the  fact  that  there  are  federal 
cases  in  which  it  has  been  held  permissible  to  intro- 
duce evidence  of  ''other  offenses''  to  establish  intent. 
Reference  may  be  made  to  the  case  of  Brotvn  v. 
United  States,  U2  Fed.  1,  and  Dorsey  v.  United 
States  101  Fed.  7 id,  where  an  officer  of  a  bank  was 
charged  with  unlawfully  abstracting  money  from  his 
bank,  by  making  loans  to  irresponsible  institutions 
in  ivhich  he  had  an  interest.  In  such  cases  the  intent 
of  the  defendant  in  making  the  loan  and  taking  the 
money  of  his  bank  becomes  important.  As  an  officer 
he  had  a  right  to  make  the  loan,  but  if,  by  a  consistent 
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course  of  misconduct,  he  appropriated  the  money  of 
his  banking  institution  and  loaned  it  to  irresponsible 
companies  in  which  he  had  a  private  interest,  and 
for  the  purpose  of  private  gain,  it  became  material 
to  show  that  he  was  not  making  these  loans  legiti- 
mately as  an  officer  but  with  the  criminal  intent  to 
enrich  himself  by  fraudulent  withdraivals  of  funds. 
The  distinction  between  the  classes  of  cases  is  marked 
and  apparent. 

We  believe  that  the  language  of  Judge  Sanborn, 
dissenting,  in  Dorsey  v.  United  States,  Supra,  is  dis- 
tinctly applicable  to  the  case  at  bar  and  of  itself  dis- 
tinguishes the  cases  which  have  been  relied  on  by  the 
Government  from  that  now  before  the  Court.  Judge 
Sanborn  says : 

''In  my  opinion,  there  were  three  grave  er- 
rors in  the  trial  of  this  case,  which  entitle  the 
plaintiff  in  error  to  another  hearing : 

( 1 )  'The  government  was  permitted  to  in- 
troduce in  evidence,  over  the  objection  of  defend- 
ant, as  a  part  of  its  case  in  chief,  a  report  of  the 
comptroller  of  the  currency  dated  on  May  17, 
1892,  which  was  not  counted  on  in  any  of  the 
indictments,  'for  the  purpose'  as  counsel  for  the 
government  stated,  'of  showing  that  certain 
items  were  falsely  made  in  that  report,  of  a  simi- 
lar kind  to  those  charged  in  other  reports,  and 
for  the  purpose  of  showing  the  intent  of  defend- 
ant in  making  false  entries  in  reports,  aside 
from  those  on  which  he  is  specifically  charged.' 
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That  is  to  say,  this  report  was  offered  in  evi- 
dence for  the  purpose  of  showing  an  independ- 
ent offense  with  which  the  plaintiff  in  error  was 
not  charged,  and  for  the  purpose  of  showing  his 
intent  to  commit  that  offense,  in  the  hope,  doubt- 
less, that  the  jury  would  infer  from  this  that 
he  intended  to  commit  and  did  commit  some  of 
the  offenses  with  which  he  was  charged.  This 
report  seems  to  me  to  be  irrelevant,  because  it 
is  not  mentioned  in  the  indictments;  because 
no  charge  of  false  entries  in  it  had  ever  been 
made  in  any  way  before  it  was  offered  in  evi- 
dence upon  the  government's  case  in  chief;  be- 
cause no  proof  that  any  of  the  entries  in  it  were 
in  fact  false  had  been  produced  when  it  was  re- 
ceived in  evidence;  because  it  was  not  compe- 
tent to  try  or  convict  the  plaintiff  in  error  of 
the  offense  of  making  false  entries  in  this  report, 
without  indictment  or  notice,  and  it  was  not 
competent  to  convict  him  of  any  other  offense 
by  proof  of  this  crime  with  which  he  had  never 
been  charged,  of  which  he  had  received  no  notice, 
and  against  which  he  had  no  opportunity  to 
prepare  his  defense/' 

XIII. 

The  Court  abused  its  judicial  discretion  in  refus- 
ing to  direct  the  jury  to  return  a  verdict  in  favor  of 
the  defendant,  and  in  denying  defendant's  motion  for 
a  new  trial,  since  the  verdict  was  contrary  to  the  evi- 
dence, and  the  evidence  ivas  insufficient  to  justify  the 
verdict. 

The  fact  that  the  Court  stated  after  the  return 
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of  the  verdict,  that  it  did  not  believe  that  the  evidence 
showed  an  intent  to  defraud,  taken  in  connection  with 
the  total  absence  of  facts  from  which  an  intent  to  de- 
fraud could  be  inferred,  shows  that  the  Court  abused 
its  discretion  in  denying  defendant's  motion  for  a  new 
trial. 

It  is  well  settled  that  it  is  the  duty  of  the  Court 
to  withdraw  a  case  from  the  jury  when  there  is  in- 
sufficient evidence  in  the  case  from  which  the  jury 
can  properly  find  in  favor  of  the  party  upon  whom 
rests  the  burden  of  proof. 

Pleasants  vs.  Faust,  22  Wall.    (U.S.)  116; 

Schuylkill,  etc.  Co.  vs.  Munson,  IJ^  Wall.  (U.  S.) 
U2; 

Bell  vs.  Carter,  16 J,.  Fed.  il7; 
U.  S.  vs.  R.  R.  Co.,  189  Fed.  1,71  ; 

Mining  Co.  vs.  Mining  Co.,  203  Fed.  (C.  C.  A.) 
795. 

XIV. 

If  a  violation  of  Section  5209,  R.  S.,  be  a  mis- 
demeanor, the  judgment  and  sentence  that  the  de- 
fendant be  imprisoned  for  five  years  are  void. 

It  is  a  corollary  of  Section  335  of  the  Federal 
Penal  Code  of  1910  that:  'Wo  misdemeanor  shall  be 
punished  by  imprisonment  for  a  tcr))i  exceeding  one 
year.'' 

Section  335  of  the  Penal  C^kIc  (Act  of  (\)neress 
of  March4,  1909,  ch.  321,35Stats.  at  L.  lOSO,  ll-V-M 
provides  that : 
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''All  offenses  which  may  be  punished  by 
death,  or  imprisonment  for  a  term  exceeding  one 
year,  shall  be  deemed  felonies.  All  other  offenses 
shall  be  deemed  misdemeanors." 

This  objection  is  fully  presented  under  Point  2 
of  this  brief  on  consideration  of  demurrer  to  indict- 
ment. 

XV. 

Assuming  the  Government's  theory  under 
the  indictment  to  be  correct,  and  the  indict- 
ment to  state  an  offense  against  the  United 
States,  the  evidence  fails  to  sustain  the  verdict 
but  is  directly  opposed  to  the  verdict. 

So  great  is  our  confidence  in  the  contention  that 
the  indictment  does  not  state  an  offense  against  the 
United  States  and  that  the  Government's  case  pro- 
ceeded on  an  absolutely  erroneous  theory  that  there 
had  been  an  abstraction  of  funds  owned  by  the  de- 
positor, it  is  with  reluctance  that  we  review  the  evi- 
dence at  all.  Nevertheless,  assuming  even  the  Gov- 
ernment's theory  to  be  correct  the  evidence  is  insuffi- 
cient to  warrant  a  conviction  and  this  court  should  re- 
verse the  judgment  of  the  court  below. 

The  defendant  in  the  court  below,  after  the  over- 
ruling of  the  demurrer  to  the  indictment,  could  do 
nothing  but  meet  the  Government  on  its  own  conten- 
tion. The  Government  contended  that  the  defendant 
had  used  the  funds  of  the  various  depositors  named  in 
the  indictment  which  were  then  on  deposit  with  the 
bank,  of  which  Sheridan  was  president.    The  defend- 
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ant  introduced  evidence  to  show  that  he  had  authority 
from  the  depositors  to  make  these  loans. 

Eight  separate  counts  were  lodged  against  the 
defendant ;  on  six  he  was  acquitted ;  on  two  convicted. 
The  first  upon  which  conviction  w^as  obtained  related 
to  the  deposit  of  David  Hull  (count  one).  Mr.  Hull 
testified  on  his  direct  examination  as  follows:  (Tr. 
44). 

''I  had  a  conversation  with  Mr.  Sheridan, 
relative  to  the  loaning  of  some  of  my  money,  in 
March,  1906.  I  told  Mr.  Sheridan,  one  day  I 
met  him,  I  had  some  money.  I  said  'Mr.  Sheri- 
dan, how  about  loaning  out  some  money  to  a  good 
man?'  'Am  I  a  good  man?'  I  said,  'Yes  sir,  you 
are,  Mr.  Sheridan.'  I  never  gave  him  any  other 
authorization  except  that." 

On  cross  examination  the  witness  Hull  testified 
as  follows : 

"I  had  been  in  the  bank  and  I  said,  'How 
about  loaning  about  $500  of  my  money  to  a  good 
man,'  and  Mr.  Sheridan  said,  "Ain't  I  a  good 
man?'  And  I  said,  'Yes  Sir.'  I  have  no  idea  when 
that  was.  I  don't  know  how  much  I  did  have  in 
the  bank  at  that  time.  I  knew  then  that  he  took 
$500.  I  didn't  know  exactly  at  what  time,  for  he 
didn't  say,  but  I  expected  him  to.  I  don't  know 
what  year  this  was  in.  I  suppose  he  took  $500. 
/  told  him  to  take  it.  I  never  got  no  note.  I  sup- 
pose the  note  is  in  the  bank."  (Tr.  44.) 

The  witness  then  produced  his  bank  book  sliow- 
ing  a  debit  of  $512.50  and  j)i'()niissory  note  for  .S512.- 
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50.  He  admitted  receiving  $460.00  on  an  $800.00 
note  to  John  Sheridan,  signed  by  Tom  Sheridan, 
$400.00  being  principal  and  $160.00  interest.  (Tr. 
44-5.) 

The  witness  likewise  admitted  having  signed  a 
statement  to  the  National  Bank  Examiner  that  he 
had  authorized  Mr.  Sheridan  to  draw  these  funds  and 
invest  them  for  him.  (Tr.  47.)  The  witness  says  that 
he  thoroughly  understood  what  was  meant  by  sign- 
ing this  instrument  to  the  National  Bank  Examiner 
and  that  it  was  read  all  over  to  him  and  he  reaffirmed 
its  correctness  at  the  trial.  (Tr.  U8.)  This  letter  to 
the  National  Bank  Examiner,  with  the  release  clause, 
is  Defendant's  Exhibit  No.  1. 

Relating  to  the  David  Hull  account  the  defend- 
ant's testimony  does  not  differ  materially  from  that 
of  the  witness  and  is  found  Tr.  p.  212.  He  states 
the  authority  given  him  by  the  witness  Hull. 

The  other  count  (count  four),  upon  which  the 
defendant  was  convicted,  related  to  the  matter  of 
Laura  M.  Verrell. 

This  witness  testified  to  being  a  depositor  in  the 
bank  and  that  her  conversation  with  the  defendant 
was  as  follows : 

^^He  asked  me  if  I  wanted  to  loan  that 
money  that  was  paid  in  on  the  mortgage;  he 
said  he  would  get  a  good  loan  for  me  and  I  sup- 
posed it  was  to  be  the  bank  would  loan  the  money. 
There  was  nothing  said  about  it,  that  the  bank 
was  to  loan  that  money,  but  he  asked,  not  in- 
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dividually,  but  as  President  of  the  bank,  a  rep- 
resentative of  the  bank ;  I  supposed  that  the  bank 
was  the  one  that  was  loaning." 

Court.  ''Just  state  what  was  said." 

Witness  continuing.  ''Mr.  Sheridan  want- 
ed to  know  if  I  wanted  to  loan  it,  and  I  said  I 
didn't  know,  I  was  intending  to  put  it  into  real 
estate,  and  he  said  I  would  better  loan  it,  it  would 
bring  me  more,  and  I  didn't  want  to  give  him 
any  answer  at  that  time,  I  wanted  to  think  it 
over,  which  I  did,  and  he  wanted  to  know  at  that 
time  if  I  wanted  to  put  any  more  with  that 
$4,000  and  I  told  him  I  didn't  know,  that  I  would 
think  it  over,  which  I  did,  and  I  told  him  that  I 
would  put  some  more  that  time  but  there  was 
nothing  said  of  how  much  to  put  with  it,  how 
much  I  would  put  with  it,  because  at  that  time 
I  expected  to  see  him  again  before  this  loan  was 
made.  That  is  all  the  conversation  we  had  until 
he  handed  me  the  memorandum  check ;  there  was 
nothing  said  as  to  when  the  money  was  to  be 
drawn  from  the  bank  or  how.  When  he  handed 
me  the  memorandum  check,  I  never  saw  a  mem- 
orandum check  before  and  I  supposed  that  was 
to  show  the  bank  had  loaned  my  money.  He 
said  my  money  was  safe — safely  invested,  and 
I  told  him  at  that  time  I  didn't  know  as  I  ou.uhl 
to  spare  that  much,  and  he  said  I  could  have  it 
at  any  time  by  giving  a  short  notice,  so  I  let  it 
go  at  that,  and  I  supposed  my  money  was  loaned 
by  the  bank."  (Tr.  74-5-6.) 

The   witness   testified    that    the    niemorandum 
check  was  handed  to  her  bv  Mr.  Sheridan  in  the  Bank. 
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(Tr.  78.)  The  witness  then  admits  having  signed 
a  letter  to  the  National  Bank  Examiner,  Mr.  Good- 
heart,  in  which  she  acknowledged  that  she  had  given 
authority  to  Mr.  Sheridan,  the  defendant,  to  use  the 
money.  The  witness  endeavored  to  state  that  the  let- 
ter was  misrepresented  but  acknowledged  that  no  ex- 
planation was  made  concerning  it  to  her.  This  letter 
was  received  through  the  mails,  read  over  by  the  wit- 
ness and  mailed  by  her.  (Tr.  81)  and  is  found  on  Tr. 
p.  82. 

This  witness  was  intelligent,  tried  repeatedly  to 
draw  distinctions  between  Mr.  Sheridan  in  his  pri- 
vate capacity  and  in  his  capacity  as  representative 
of  the  bank.  (Tr.  74.)  The  witness  acknowledged 
receipt  of  letters  from  Mr.  Sheridan  relating  to  her 
interest  on  the  money  loaned,  etc.    (Tr.  85.) 

Under  this  state  of  the  record  the  court  below 
was  asked  to  give  to  the  jury  the  following  instruc- 
tion: 

''If  you  find  that  the  defendant  had  exclu- 
sive power  to  make  loans  for  the  bank,  then  the 
defendant  was  not  required  to  obtain  the  con- 
sent of  a  depositor  having  a  checking  account  to 
the  withdrawal,  for  the  purpose  of  making  loans 
on  behalf  of  the  bank,  of  the  moneys  deposited 
by  the  depositor.'^     (Tr.  270.) 

The  case  below  was  tried  by  the  District  Attor- 
ney on  the  theory  that  he  had  to  bear  the  burden  of 
proving  the  money  to  be  taken  without  authority. 
On  page  77  of  the  transcript  the  U.  S.  Attorney  said : 
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''Now,  as  I  understand,  it  is  going  to  be  in- 
cumbent upon  me  to  establish  that  this  money 
was  taken  in  the  manner  and  approximately  the 
time  named  in  the  indictment,  and  that  it  ivas 
taken  ivithout  authority  of  these  people.^' 

While  we  think  that  we  have  made  our  conten- 
tions clear  that  this  theory  is  wholly  at  variance  with 
the  law,  and  that  the  loaning  of  the  money  was  law- 
ful by  the  president  in  handling  the  funds  of  his  own 
bank,  yet,  meeting  the  contention  of  the  Government 
the  evidence  we  have  above  referrd  to  (which  is  prac- 
tically all  the  evidence  of  consequence  relating  to 
these  two  counts),  the  defendant  was  entitled  to  an 
acquittal  and  is  now  entitled  to  a  reversal. 

The  defendant  appears  from  the  testimony  to 
have  been  a  kindly,  respectable  and  well  meaning 
man,  trusted  by  his  neighbors  and  friends.  He  was 
approached  by  these  depositors  whom  he  had  known 
for  many,  many  years,  who  wanted  their  money 
loaned.  Believing  that  it  was  their  money  they  au- 
thorized the  loan ;  the  authority  was  undisputed.  The 
money  was  loaned  and  checks  and  promissory  notes 
received  and  interest  paid  and  received  and  acknowl- 
edged by  the  depositors.  Thereafter  in  the  settle- 
ment of  the  affairs  of  the  bank,  which  were  to  he 
taken  over  by  another  institution,  the  National  Bank 
Examiner  addressed  a  letter  to  each  of  these  deposi- 
tors detailing  the  fact  that  Mr.  Sheridan  had  in- 
formed him  that  these  moneys  were  loaned  by  then- 
direct  authority  and  asking  them,  if  true,  to  eontinn 
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this.   They  did  confirm  it  in  writing,  and  the  writing 
appears  in  the  record  and  in  the  exhibit. 

It  is  one  of  the  failings  of  human  nature  that 
when  money  is  lost  the  loser  wishes  to  blame  some- 
body. Even  people  of  normal  mental  balance  seem 
then  disposed  to  repudiate  everything  they  have  said 
and  done.  One  of  these  witnesses  attempts  to  quibble 
over  the  signing  of  this  authority,  but  her  explana- 
tion is  a  mere  excuse.  The  record  stands  practically 
without  dispute  that  Mr.  Sheridan,  if  he  were  loaning 
a  depositor's  money,  had  ample  authority  from  the 
depositors ;  that  such  authority  was  repeatedly  rati- 
fied and  acknowledged ;  no  complaint  was  made  until 
long  after  when  it  appeared  that  in  the  general  af- 
fairs of  the  bank  there  was  a  money  loss. 

Under  the  evidence  the  defendant  was  entitled 
to  an  acquittal,  and  while  we  are  profoundly  con- 
vinced that  he  committed  no  offense  under  the  U.  S. 
Statutes,  yet  adopting  the  theory  of  the  Government's 
case,  he  committed  not  even  a  moral  offense  and  the 
judgment  on  the  verdict  should  be  reversed. 

Defendant  respectfully  submits  that  because  of 
the  errors  committed  in  the  court  below,  and  herein- 
before particularly  set  forth,  he  has  suffered  grievous 
injustice  and  the  judgment  and  sentence  imposed  up- 
on him  by  the  Court  below  should  be  reversed. 

JOHN  L.  McNAB, 

Attorney  for  Plaintiff  in  Error. 
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BRIEF  OF  THE  UNITED  STATES. 


STATEMENT  OF  FACTS. 

In  the  main,  the  statement  of  fact  as  given  in  the 
brief  of  the  plaintiff  in  error,  hereafter  called  the  de- 
fendant, is  correct,  and  insofar  as  they  accord  with 


the  views  of  the  government  the  same  are  adopted 
as  the  government's  statement  of  facts,  but  there  is 
necessity  that  the  Court  be  apprised  of  several  mater- 
ial changes  and  additions : 

Mr.  Thomas  E.  Sheridan,  in  addition  to  being 
a  director  of  the  First  National  Bank  of  Roseburgy 
was  its  president  from  1891  up  to  the  time  of  its 
consolidation  with  the  Douglas  National  Bank, 
about  June,  1911. 

Of  the  eight  counts  contained  in  the  indictment, 
there  was  conviction  upon  two,  to-wit,  the  first  and 
fourth. 

The  abstraction  from  the  account  of  David  Hull 
was  charged  in  the  first  count  in  the  indictment. 
The  impression  is  left  from  the  testimony  of  David 
Hull,  as  quoted  on  x^ages  5  to  9  of  plaintiff's  brief, 
that  David  Hull  was  a  man  of  ordinary  intelligence 
and  capable  of  transacting  his  business,  but  the 
residue  of  the  testimony  of  David  Hull  discloses  that 
he  could  neither  read  nor  write  (Tr.  p.  42);  he 
worked  twelve  or  fourteen  years  in  a  livery  stable 
at  Roseburg,  Oregon;  that  he  knew  Mr.  Sheridan 
for  many  years,  had  confidence  in  his  honesty  and 
integrity,  and  was  a  depositor  in  the  First  National 
Bank  of  Roseburg  for  about  twelve  or  fourteen 
years  (Tr.  pp.  39,  49.) 

Much  of  the  evidence  introduced  by  the  govern- 
ment goes  to  show  that  the  sums  taken  out  of  the 
accounts  of  the  individual  depositors  by  system  of 


memorandum  checks  adopted  in  the  bank,  were  shn- 
ply  transferred  as  credits  to  accounts  of  either  the 
defendant  or  his  associates.  The  defendant  Sheri- 
dan claims  that  there  is  no  evidence  that  any  checks 
were  ever  drawTi  against  the  credits  so  entered  in 
favor  of  the  accounts  of  the  defendant  or  of  his 
associates.  For  example  it  is  claimed  by  defendant 
(def 'ts  brief  p.  8)  that  there  was  no  evidence  what- 
ever that  any  checks  were  ever  drawn  against  the 
credit  entered  in  Agee's  account,  either  by  Agee  or 
th^def^idant  or  anyone  else. 

In  this  particular  the  evidence  does  show  that 
the  defendant  handled  the  money  of  Agee  and  him- 
self (Tr.  p.  185)  and  financed  B.  C.  Agee,  and  took 
care  of  their  joint  farming  business  (Tr.  p.  185),  and 
this  mone}^  abstracted  by  the  defendant  from  the 
account  of  David  Hull  went  into  the  B.  C.  Agee 
account.  (Tr.  pp.  66,  67). 

The  government  offers  to  the  Court  two  theories 
either  one  or  both  showing  conclusively  that  the 
First  National  Bank  of  Roseburg  had  money  ab- 
stracted from  it  by  the  defendant  within  the  mean- 
ing of  section  5209  Revised  Statutes  of  the  United 
States. 

1.  The  defendant  drew  a  memorandum  check 
(Government's  Exhibit  No.  4,)  dated  March  4,  1911, 
to  the  order  of  B.  C.  Agee,  which  he  signed  with  the 
name  of  B.  C.  Agee  by  himself.  This  memorandum 
check  was  against  the  general  checking  account  of 


David  Hull.  There  is  no  showing  when  the  book 
was  balanced  and  returned  to  Hull,  but  the  first 
information  contained  which  Hull  could  have  re- 
ceived with  regard  to  this  abstraction  was  his  re- 
ceipt of  a  letter  from  the  bank  examiner,  Mr.  Good- 
hart,  subsequent  to  June  20,  1911,  (Tr.  p.  47).  His 
receipt  and  signing  of  this  letter  from  the  bank 
examiner  was  carefully  explained  (Tr.  p.  56  to  58). 
The  defendant  admits  (Tr.  p.  213)  that  he  drew  this 
memorandum  check  in  order  to  take  the  money  out 
of  the  account  and  put  it  out  at  interest,  and  that 
the  sum  so  designated  on  the  memorandum  check 
was  withdrawn  from  the  depositor's  account  (Tr. 
pp.  213,  214).  The  defendant  also  executed  a  prom- 
issory note  (Government's  Exhibit  No.  6)  dated 
March  4,  1911,  for  $230.00,  payable  on  demand  to 
David  Hull  which  was  signed  by  the  defendant  with 
the  name  of  B.  C.  Agee,  by  T.  R.  S.  (Tr.  p.  64).  The 
defendant  further  admitted  (Tr.  p.  213)  that  the 
sum  of  $230.00  went  to  the  credit  of  B.  C.  Agee's 
account,  and  on  March  4,  1911,  the  account  of  B.  C. 
Agee  was  shown  by  the  books  to  be  credited  with 
$230.00  (Tr.  pp.  66,  67).  While  Mr.  Agee  never 
signed  this  note  to  David  Hull,  and  never  had  any 
talk  with  the  defendant  in  which  he  authorized  the 
defendant  to  sign  the  note  for  him,  and  knew  of 
this  note  for  the  first  time  upon  the  assignment  for 
the  benefit  of  creditors  by  the  defendant  (Tr.  p. 
103) ;  the  defendant  was  a  partner  with  Agee  in  the 
orchard  and  farm  (Tr.  p.  102),  and  the  defendant 


looked  after  the  financial  part  of  that  partnership 
(Tr.  p.  103);  therefore,  the  money  being  put  in  the 
partnership  account  of  the  defendant,  was,  for  all 
practical  and  legal  purposes,  entirely  in  his  control, 
and  over  which  he  exercised  absolute  disposition. 

It  is  proper  at  this  point  to  show  that  the  ac- 
count of  Mrs.  Laura  M.  Verrell  does  not  differ  from 
that  of  David  Hull  in  that  the  money  abstracted  by 
the  defendant  went  to  his  use  and  benefit.  This  is 
shown  by  the  following  evidence : 

The  defendant  drew  a  memorandum  check  No. 
9,  against  the  account  of  Mrs.  Laura  M.  Verrell, 
which  check  was  dated  April  15,  1911,  and  was  for 
the  sum  of  $5,000,  and  is  admittedly  signed  by  and 
in  the  handwriting  of  the  defendant  (Tr.  p.  73). 
Page  386  of  the  individual  depositors'  book  shows 
that  on  April  15,  1911,  the  account  of  Mrs.  Verrell 
was  debited  $5,000,  with  the  statement  that  it  was 
^  loaned  by  T.  R.  S.,"  and  the  defendant  thereupon 
admitted  that  this  $5,000  was  transferred  to  his  ac- 
count on  the  books  (Tr.  p.  88). 

Both  the  sums  described  in  counts  one  and  four 
of  the  indictment  upon  which  the  defendant  was 
found  guilty  are  therefore  shown  to  have  been  taken 
from  the  accounts  of  the  individual  depositors  and 
placed  to  the  credit  of  the  defendant  in  his  account 
with  the  First  National  Bank  of  Roseburg.  This 
debiting  of  the  sum/ in  the  depositor's  account  and 
crediting  the  same  in  the  defendant's  account,  was 
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admittedly  without  the  authority  of  the  directors 
of  the  First  National  Bank  of  Roseburg  (Tr.  pp.  188- 
190),  and  the  jury  found  upon  the  evidence  sub- 
mitted that  such  conduct  was  without  the  authority 
of  the  depositors,  by  their  verdict. 

It  is  claimed  by  the  government  on  its  first 
theory  of  the  abstraction,  that  this  taking  of  money 
from  the  individual  accounts  of  the  depositors  with- 
out the  authority,  as  aforesaid,  and  placing  the 
same  in  the  individual  account  of  the  defendant, 
was  an  abstraction  within  the  meaning  of  section 
5209  of  the  Revised  Statutes,  because  the  bank  was 
effectually  deprived  of  the  use  of  that  money  to 
meet  any  demand  which  might  be  made  upon  the  in- 
dividual account  by  the  depositor  and  the  injury 
Avhich  the  statute  seeks  to  prohibit  was  by  that 
abstraction  as  effectually  accomplished  as  though 
the  money  had  been  directly  taken  out  without  the 
intervening  means  of  the  defendant's  account. 

The  indictment  alleges  that  the  moneys,  funds 
and  credits  of  the  said  National  Banking  Association 
were  held  by  said  association,  ^'as  a  deposit  for  the 
sole  use  and  benefit  of  one  David  Hull,"  or,  ^^for 
one  Laura  M.  Verrell,"  each  being  "sl  depositor  and 
creditor  of  said  The  First  National  Bank  of  Rose- 
burg." When  the  money  was  abstracted  from  said 
account  to  the  use  and  benefit  of  someone  other  than 
the  depositor,  the  bank  was  liable  to  that  depositor 
for  the  money  received  from  him,  and  because  of 


the  unlawful  abstraction  of  the  defendant  there  was 
not  the  proper  amount  in  the  bank  to  the  credit  of 
the  depositor  from  which  to  meet  any  demand  ob- 
ligation. The  abstraction  charged  in  the  indictment 
is  not  a  general  abstraction  from  the  bank,  but  an 
**  abstraction  and  conversion  to  his,  the  said  Thomas 
R.  Sheridan's  own  use  and  benefit  *  *  *  froin  out  of 
the  moneys,  funds  and  credits  of  the  said  National 
Banking  Association,  held  by  said  National  Bank- 
ing Association  as  a  deposit  for  the  sole  use  and 
benefit  of"  the  particular  named  depositor."*^ There- 
fore, wh^n  the  defendant  caused  the  money  of  a 
depositor  to  be  taken  out  of  his  account,  leaving 
the  account  in  overdraft,  as  was  sometimes  the 
case,  and  credited  to  his  own  account  or  the  satis- 
faction of  an  overdraft  in  some  of  the  accounts 
of  his  associates,  as  was  other  times  the  case, 
the  money  was  not  available  by  the-  bank  for 
the  use  of  the  depositor  because  there  was  a  larger 
demand  upon  the  bank  from  another  account. 
Whether  these  deposits  so  abstracted  were  in  the 
defendant's  pockets  or  in  his  account,  which  he 
could  demand  from  the  bank  at  any  time,  the 
abstraction  so  far  as  the  bank's  ability  to  lawfully 
comply  with  the  demand  of  the  depositor  and  the 
demand  of  the  defendant  was  concerned,  was  com- 
j)lete. 

2.     However,  it  is  not  necessary  that  this  theory 
of  the  government  be  resorted  to  in  order  to  show 
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that  the  abstraction  of  the  money  of  the  depositors 
actually  occurred.  After  the  evidence  shows,  as 
above  noted,  that  these  sums  of  money  went  into 
the  personal  account  of  the  defendant  he  repeatedly 
states  in  his  own  testimony  that  he  *'took"  the 
money,  *  loaned  it,"  *^  handled  it,"  that  he  had 
'Haken  the  money  out,"  and  ^ loaned  it  out  again" 
(Tr.  pp.  221  to  220,  inc.),  which  phase  of  the  case 
will  hereinafter  be  more  particularly  dealt  with. 

The  defendant  states  in  his  brief  (p.  17)  with 
much  emphasis,  that  *^all  of  the  depositors,  includ- 
ing David  Hull  and  Mrs.  Verrell,  signed  the  re- 
leases and  forwarded  them  to  the  examiner." 

These  so-called  releases  were  letters  written  by 
Richard  W.  Goodheart,  the  bank  examiner  sent  to 
the  First  National  Bank  of  Roseburg,  to  the  in- 
dividual depositors  upon  whose  accounts  he  found 
these  memorandum  checks  drawn,  with  the  state- 
ment that  he,  the  bank  examiner,  was  in- 
formed by  the  defendant  that  the  individual 
depositors  had  warranted  the  loaning  of  this  amount 
of  money,  stating  the  amounts,  and  date,  and  in- 
quiring if  such  were  the  case,  then  below  the 
signature  of  the  bank  examiner  to  that  letter  was 
a  certificate  certifying  that  authorization  had  been 
given  to  Mr.  Sheridan  to  loan  the  amounts  then 
specified  and  naming  the  parties  to  whom  the  loan 
was  made,  with  a  blank  place  for  the  signature  of 
the  depositor,  if  he  cared  to  certify  to  the  same. 


This  certificate  was  relied  upon  by  the  defendant, 
as  it  is  advanced  on  the  ground  of  authorization  in 
this  case. 

While  the  defendant  had  had  a  conversation  with 
most  of  the  depositors  concerning  the  loaning  of 
their  money,  the  jury  found  by  their  verdict  in  the 
counts  alleging  abstractions  from  the  deposits  of 
DaAdd  Hull  and  Laura  M.  Verrell,  that  these  eon- 
Ycrsations  never  amounted  to  authorizing  the  de- 
fendant to  loan  their  money.  The  conclusion  of  the 
jury  on  this  point  was  dra^\^l  from  the  following 
explanation  of  David  Hull  as  to  how  he  came  to 
sign  the  so-called  release. 

*^Q.     When   did  you  first   learn   that   your 
money  was  loaned  to  Mr.  B.  C.  Agee? 

A.  Well,  I  got  a  letter  from  the  National 
Bank  Examiner;  got  it  out  of  the  post  office; 
took  it  to  Mr.  Hedgpeth;  had  him  read  it,  and 
he  said,  'That  is  all  right,'  so  I  had  him  sign 
my  name.  That  was  the  first  time  I  knew  my 
money  had  been  loaned  to  Mr.  Agee.  I  cannot 
read  or  write."  (Tr.  p.  42). 
Again: 

^'Q.  I  hand  you  here  a  letter  written  to 
you  under  date  of  June  20,  1911,  the  original  of 
a  letter  addressed  to  Mr.  David  Hull  at  Rose- 
burg,  Oregon,  purporting  to  be  signed  by  Rich- 
ard W.  Goodheart,  National  Bank  Examiner, 
with  release  at  the  bottom  signed  by   David 
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Hull,  and  ask  you  whether  or  not  vou  wrote 
;        that.    Did  you  write  your  signature  herel 
A.    No,  sir,  I  did  not. 

Q.  I  wish  you  would  tell  the  jury  in  your 
own  way  how  you  came  to  sign  that  or  author- 
ize that  to  be  signed. 

Mr.  Fulton:    He  says  he  didn't  sign  it. 
Q.     How  did  you  come  to  authorize  this  to 
;        he  signed  1 

COURT:  He  testified  a  while  ago  somebody 
else  signed  it  at  his  request. 

Q.     Tell  about  that  time  with  Mr.  Hedgpeth. 

A.     I  got  that  letter,  that  I  am  going  to  tell 

you,  and  took  it  down  to  the  stage  barn  and  Mr. 

Hedgpeth  was  there  and  I  had  him  read  it  and 

•  he  said  ^That  is  all  right,  sign  it,'  and  I  said^ 

*if  it  is  all  right  I  will  sign  it,'  and  I  did,  and 

I  took  it  and  put  it  in  my  pocket  and  I  didn't 

give  it  to  Mr.  Sheridan  until  next  morning  and 

I  met  him  at  the  bank,  on  the  sidewalk  outside, 

and  he  read  it  and  went  on  in  the  bank  and  that 

is  all  there  was  to  it."    (Tr.  p.  43). 

which  testimony  is  corroborated  by  the  statements 

of  Mr.  C.  W.  Hedgpeth,  as  follows: 

*^I  am  working  for  the  Roseburg-Myrtle 
Point  Stage  Company.  I  signed  the  name  of 
David  Hull  to  the  release  (defendant's  exhibit 
1).  The  circumstances  have  been  pretty  well 
stated  by  Mr.  Hull.    The  document  was  brought 
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'        — ^I  supposed  from  the  bank,  at  the  time  he 
brought  it,  he  asked  me  to  read  it  for  him  and 
I  did  so,  and  he  asked  me  if  I  thought  it  was 
all  right  and  the  meaning  of  it,  and  I  gave  him 
my  interpretation  of  the  meaning  of  it,  that  it 
was  a  request  from  the  bank  to  allow  Mr.  Agee 
to  have  $230  of  his  money,  then  on  deposit  in 
the  bank,  and  he  said  that  was  all  right,  to  sign 
it,  and  I  signed  his  name.''    (Tr.  pp.  59,  60). 
With  regard  to  the  signing  of  th^  so-called  re- 
lease by  Mrs.  Laura  M.  Verrell,  upon  which  the  de- 
fendant places  equal  stress,  the  circumstances  un- 
der which  she  signed  the  letter  of  the  bank  examiner 
are  detailed  by  the  evidence  as  follows: 

^*Q.  Now,  here  is  a  letter  dated  June  20, 
1911,  written  to  you  by  a  National  Bank  Ex- 
aminer, Goodheart,  purporting  to  be  signed  by 
you.  I  would  like  to  have  you  look  that  over, 
Mrs.  Verrell,  and  tell  the  jury  whether  or  not 
you  signed  it,  and  if  you  did,  the  circumstances 
under  which  it  was  signed. 
A.     Yes,  I  signed  that. 

Q.  Just  go  ahead  no^v,  in  your  own  way, 
and  tell  the  jury  how  you  came  to  receive  it 
and  how  you  came  to  sign  it. 

A.  Mr.  Sheridan  told  me  that  I  would  re- 
ceive that  letter  and  when  I  received  it  to  sign 
it  and  send  it  ])aek  to  the  bank  examiner, 
which  I  did,  l)ut  not  before  he  saw  the  letter. 


12 

He  saw  the  letter,  I  took  it  to  him  after  I 
had  signed  it,  I  signed  that  letter  in  my  home 
and  I  took  it  to  him  and  he  looked  at  it  and 
read  it  over  and  looked  at  it  and  he  said  it  was 
all  right  and  he  put  it  in  the  envelope  and 
sealed  it  himself,  but  that  letter  was  misrepre- 
sented to  me."  (Tr.  pp.  78,  79). 
And  again, 

^^Now,  tell  the  jury  in  your  own  way  the  cir- 
cumstances under  which  you  took  it  (meaning 
;        the  letter  from  the  bank  examiner)  to  the  bank 
and  to  whom  you  delivered  it. 

A.     I  took  it  to  the  bank  and  showed  it  to 

Mr.  Sheridan;  he  was  at  his  desk,  writing;  I 

showed  it  to  him  and  told  him  I  had  received 

the  letter  which  he  told  me  I  would  receive 

'        from  the  Examiner,  and  would  like  for  him  to 

look  it  over  and  see  if  it  was  all  right  before  I 

sent  it,  which  he  did."    (Tr.  p.  80). 

which  testimony  is,  to  a  large  extent,  admittedly 

corroborated  by  the  defendant  himself: 

*^Mrs.  Verrell  brought  the  release  document 
in  to  me  and  she  said,  'Mr.  Sheridan,  I  received 
this  document;  what  shall  I  do  with  itT  I 
said,  'If  it  is  correct,  Mrs.  Verrell,  why  sign  it.' 
I  did  not  see  it  or  take  it  in  my  hands  at  all. 
She  laid  it  on  the  desk  there,  but  I  did  not 
pick  it  up."    (Tr.p.218). 

Defendant  boldly  states  that  all  depositors  signed 
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the  releases  and  forwarded  them  to  the  examiner. 
(Defendant's  brief,  p.  17). 

The  transcript  of  record  with  which  counsel  for 
Defendant  is  familiar  clearly  shows  that  J.  E. 
Hainey,  (Tr.  pp.  107,  108),  W.  E.  Chapman,  (Tr. 
pp.  112,  116),  11.  P.  Marks,  (Tr.  p.  141),  E.  E. 
Haines,  (Tr.  p.  155),  Mrs.  Elizabeth  Byron,  (Tr. 
pp.  186,  187)  and  J.  F.  Hoover,  (Tr.  pp.  192,  193), 
never  did  sign  any  of  the  releases  in  question. 

In  other  instances  depositors  signed  these  so- 
called  releases  purely  as  a  favor  to  their  banker, 
not  thinking  that  the  bank  examiner  would  care, 
but  knowing  the  authorization  was  not  true.  (Tr. 
p.  146). 

Other  depositors  saw  Thomas  R.  Sheridan,  the 
defendant,  and  he  advised  them  to  sign  these  so- 
called  releases  stating  in  most  of  those  cases  that 
the  signing  of  these  releases  was  a  mere  matter 
of  form  (Tr.  pp.  149,  157,  159,  166,  176,  179). 

It  is  well  at  this  point  to  follow  up  the  state- 
ment of  the  defendant  that  all  depositors  signed 
these  so-called  releases,  and  the  further  statement 
that  the  defendant  w^as  authorized  by  all  these 
depositors  to  make  the  withdrawals  of  this  money 
by  the  evidence,  that  in  some  instances  at  least, 
where  the  money  was  abstracted  from  the  deposi- 
tors' accounts  there  was  no  conversation  with  the 
defendant  regarding  any  loan  of  the  depositors' 
money. 
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Such  cases  are  those  of  H.  P.  Marks,  (Tr.  p.  138), 
C.  J.  Marks,  (Tr.  p.  142),  Edward  C.  Marks,  (Tr.  p. 
146),  and  John  E.  Marks,  (Tr.  p.  156),  and  the 
memorandum  checks  which  were  drawn  against 
these  depositors'  accounts  were  therefore  unau- 
thorized. 

In  other  instances  the  conversation  concerning 
the  loaning  of  the  money  was  had  after  the  money 
had  actually  been  taken  from  the  account  of  a  de- 
positor. Such  cases  are  those  of  W.  J.  Carlon  (Tr. 
pp.  90,  91)  and  E.  E.  Haines,  (Tr.  p.  153). 

In  most  instances  the  depositors  did  not  know 
that  the  defendant  was  going  to  or  had  loaned  the 
money  to  himself  or  his  associates,  and  with  one 
or  two  exceptions  none  of  these  depositors  knew 
of  the  notes  which  were  signed  by  the  defendant  in 
his  own  name,  or  in  the  name  of  his  associates  by 
himself  until  after  it  w^as  brought  to  their  knowledge 
by  either  the  state  or  federal  investigation.  These 
notes  were  always  placed  in  the  bank  vault  and 
never  delivered  to  any  of  the  defendants,  as  testi- 
fied to  by  J.  E.  Haney: 

^^The  Government  offered  and  there  w^as  re- 
ceived in  evidence  a  promissory  note  of  date 
May  24,  1911,  in  favor  of  J.  E.  Haney,  in  the 
sum  of  $5,000,  with  interest  at  six  per  cent, 
payable  on  demand,  the  defendant  admitting 
that  the  instrument  is  entirely  in  the  handwrit- 
ing of  the  defendant.    It  was  marked  Govern- 
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meiit's  Exhibit  No.  16. 

Witness  continuing:     I  never  seen  this. 
Q.    You  never  saw  the  note? 
A.    No. 

Q.     Did   you    ever   see    this    note    before    I 
handed  it  to  you  at  this  time? 
A.    No."     (Tr.  p.  108). 
and  by  J.  D.  Cooley, 

''I  first  saw  these  notes  in  the  office  of  the 
United  States  Attorney,  and  prior  to  that  time 
I  had  never  seen  them.''     (Tr.  p.  167). 
and  by  George  P.  McNamee: 

**In  regard  to  the  promissory  note,  Govern- 
ment's Exhibit  No.  70,  the  first  time  I  ever 
saw  it  was  when  you  showed  it  to  me  just  now." 
With  respect  to  whether  the  depositors  kne»v 
from  their  bank  books  after  they  were  balanced, 
or  the  memorandum  checks  which  were  returned 
to  them  with  their  own  checks,  of  the  fact  of  the 
abstraction,  David  Hull,  for  example,  could  not 
read  or  write  (Tr.  p.  482),  and  what  business  he 
had  as  to  reading  or  writing  was  done  by  others 
in  apparently  as  poor  a  state  of  education  as  him- 
self. Some  of  the  depositors  got  their  statements 
once  a  year  (M.  S.  Doerstler,  Tr.  pp.  119,  126). 
Some  received  their  memorandum  checks  when 
their  books  were  balanced  every  two  or  three 
months,  or  a  shorter  time  (Tr.  pp.  137-150).  The 
bank  books  of  other  depositors  did  not  show  that 
the  money  was  taken  from  the  account  though  they 
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did  show  that  interest  was  received,  presumably 
from  the  bank  (Tr.  pp.  145,  156);  and  in  cases 
where  it  was  shown  that  the  memorandum  checks 
by  which  the  abstractions  were  made  were  brought 
to  the  notice  of  the  witness,  the  witness  did  not 
know  Avhat  the  memorandum  checks  meant  (Tr.  pp. 
75,  108,  110,  155),  or  thought  that  the  bank  had 
loaned  the  money  as  a  bank  (Tr.  155);  and  in 
another  instance,  the  first  time  the  witness  ever 
saw  the  memorandum  check  was  when  the  same 
Avas  exhibited  to  him  at  the  time  of  the  trial  (Tr. 
p.  170).  Others  did  not  see  the  memorandum 
check  for  nearly  three  years  (Tr.  pp.  138,  140),  or, 
as  testified  to  by  Mr.  Haines,  (p.  154), 

^^The  memorandum  check  was  in  the  state- 
ment that  was  returned  to  me ;  I  did  not  under- 
stand one  thing  in  the  world  about  it;  I  just 
supposed  the  bank  had  loaned  money  as  they 
said  they  would,  and  I  did  not  understand  it 
at  all.    Did  not  know  no  more  what  it  meant 
than  nothing  in  the  world;  I  never  did  know 
until  now  that  I  had  Mr.  Sheridan's  personal 
note  for  the  amount;"  (Tr.  p.  154.) 
And  the  defendant  also  argues  from  the  exe- 
cution of  these  notes  and  the  payment  of  interest 
upon  either  the  notes  or  the  entrance  of  interest  in 
the  bank  book  that  an  awareness  should  have  come 
to  the  depositors  of  the  loan  of  their  money. 

It  of  course  was  impossible  for  any  awareness 
to  come  to  these  witnesses,  most  of  whom  were  not 
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even  aware  that  the  notes  executed  by  the  de- 
fendant and  upon  which  interest  was  entered  were 
in  the  vault  of  the  First  National  Bank  of  Rose- 
burg.  In  cases  where  the  depositors  found  interest 
accredited  to  them  in  their  bank  books  they  thought 
that  the  amount  had  been  borrowed  by  the  bank 
and  that  interest  came  from  the  bank  itself.  An 
example  of  this  is  Mrs.  Laura  M.  Verrell  (Tr.  p.  86). 
In  other  instances  the  record  does  not  disclose 
whether  interest  was  ever  paid  to  the  depositors  or 
not  and  in  still  other  instances  no  interest  was  paid 
nor  even  the  principal  debt. 

Before  proceeding  with  the  discussion  of  the 
legal  principles  alleged  to  have  been  raised  by  the 
defendant's  brief,  counsel,  after  reading  said  de- 
fendant's brief,  feels  constrained  to  quote  the  re- 
mark of  Mr.  Justice  Brown  in  the  case  of  Cochran 
and  Sayre  vs.  United  States  (1894),  157  U.  S.  286: 

^^Few  indictments  under  the  national  banking 
law  are  so  skilfully  drawn  as  to  be  beyond  the 
h3^ercriticism  of  astute  counsel — few  which  might 
not  be  made  more  definite  by  additional  allegations. 
But  the  true  test  is,  not  whether  it  might  possibly 
have  been  made  more  certain,  but  whether  it  con- 
tains every  element  of  the  offense  intended  to  be 
charged,  and  sufficiently  apprises  the  defendant  of 
what  he  must  be  prepared  to  meet,  and,  in  case  any 
other  proceedings  are  taken  against  him  for  a 
similar  offense,  whether  the  record  shows  with  ac- 
curacy to  what  extent  he  may  plead  a  former  ac- 
quittal or  conviction."     (p.  290). 
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From  the  authorities  cited  hereafter  it  is  be- 
lieved that  the  alleged  errors  in  this  case  will  ap- 
pear to  the  Court  ^^hypercritical.'' 

Hereinafter  will  follow  particular  points  in  sup- 
port of  the  indictment,  but  now,  as  general  author- 
ity for  its  correctness,  it  is  stated  that  with  the  ex- 
ception of  the  introductory  portion  which  was  taken 
from  another  approved  form,  the  indictment  is 
based  and  follows  the  second  count  of  the  indict- 
ment in  the  case  of  United  States  vs.  Northway, 
which  was  held  by  the  Supreme  Court  of  the  United 
States  to  be  good. 

United  States  vs.  Northway,  120  U.  S.  334 
(1887). 
A  certified  copy  of  that  portion  of  the  Northway 
indictment  which  was  followed  in  this  case  is  hereto 
appended  as  ^^ Appendix  A.'' 


POINTS,  AUTHOEITIES  AND  ARGUMENT. 
DIVISION    I. 

INDICTMENT. 

(Note)  An  endeavor  wdll  be  made  throughout 
the  rest  of  this  brief  to  answer  section  by  section, 
and  paragraph  by  paragraph,  where  the  same  may 
appear  necessary,  the  arguments  advanced  in  the 
corresponding  sections  and  paragraphs  of  the  de- 
fendant's brief. 
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1.     (Defendant's  brief  p.  22). 

The  first  error  assigned  and  argued  with  refer- 
ence to  the  indictment  in  this  case  is  that  each 
count  thereof  charges  that  the  defendant  unlawfully 
abstracted  and  converted  to  his  own  use  money  held 
by  the  bank  for  *'the  sole  use  and  benefit''  of  cer- 
tain depositors,  and  that  section  5209  intended  to 
charge  a  crime  only  when  the  money  was  held  by 
the  bank  as  a  bank  and  not  as  a  bailee.  Therefore, 
the  money  being  that  of  the  individual  was  a  special 
deposit  and  it  was  no  offense  against  the  laws  of 
the  United  States  for  the  defendant  to  abstract  it, 
but  if  an  offense  at  all  would  come  under  the 
state  law. 

The  question  of  the  validity  of  the  indictment 
upon  this  point  is  determined  by  the  conclusion  as 
to  who,  (the  bank  or  the  depositor)  owns  the 
money  deposited  with  the  bank  by  these  depositors. 

The  fallacy  of  defendant's  argument  is  based 
upon  the  erroneous  conclusion  of  law  that  the  money 
deposited  by  general  depositor,  as  is  the  situation 
in  these  cases,  is  owned  by  the  depositor.  It  is 
owned  by  the  bank.  This  conclusion  is  shown  by 
the  following  authorities : 

(a)  Unlike  checks,  cash  deposited  by  custo- 
mers with  the  bank  ceases  to  be  the  property  of 
the  depositor  and  becomes  the  property  of  the  bank 
creating  at  once  the  relation  of  debtor  and  creditor. 
Balbach,  et  al,  vs.  Frelinghuysen,  Receiver, 
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etc.,  15  Fed.  675, 
Marine  Bank  vs.  Fulton,  2  Wall.  252,  256. 
Also  other  authorities  cited  in  the  defendant's 
brief  at  pages  61,  62  and  63,  where  claims  are  made 
inconsistent  with  defendant's  claims  in  this  section. 

(b)  Deposits  on  general  account  belong  to  the 
bank  and  are  part  of  its  general  funds;  the  bank 
becomes  a  debtor  to  the  depositor  to  the  amount 
thereof,  and  the  debt  can  only  be  discharged  by 
payment  to  the  depositor  or  pursuant  to  his  order. 

Aetna  National  Bank  vs.   Fourth  National 
Bank,  46  N.  Y.  82. 

(c)  Deposits  of  money  in  a  bank  are  either 
general  or  special;  a  general  deposit  is  one  which 
is  to  be  repaid  on  demand  in  money  and  the  title 
to  the  money  deposited  passes  to  the  bank;  a  special 
deposit  is  one  in  which  the  depositor  is  entitled  to 
the  return  of  the  identical  thing  deposited,  and  the 
title  remains  in  the  depositor. 

Bank  of  Blackwell  vs.  Dean,  (1900)  2  Bank- 
ing cases,  232,  9  Okla.  626. 

(d)  Deposits  of  money  made  in  a  bank  in  the 
ordinary  course  of  business  are  presumed  to  be 
general  deposits. 

Bank  of  Blackwell  vs.  Dean,  (supra). 
The  indictment  also  alleges   that  the  moneys, 
funds   and   credits   abstracted   were   those   of   the 
said  National  Banking  Association. 
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Tlie  indictment  further  alleges  that  these 
moneys,  funds  and  credits  were  ^^held  by  said 
National  Banking  Association  as  a  deposit"  (not  a 
special  deposit)  *^for  the  sole  use  and  benefit  of" 
the  depositor.  What  interpretation  is  to  be  at- 
tached to  the  term  *4ield  as  a  deposit  for  the  sole 
use  and  benefit  of  the  depositor"  is  determined  by 
the  above  authorities  and  is  to  the  effect  that  the 
bank  owns  these  deposits  and  holds  them  as  a  debtor 
for  payment  on  demand  by  the  creditor. 

That  the  relation  of  banker  and  depositor  is  that 
of  debtor  and  creditor  is  well  established. 

North  Madison  Bank,  Fed.  C.  890,  5  Bliss 

515; 
Mathew  vs.  Creditors,  10  La.  Ann.  344; 
Nat'l  Bank  vs.  Elliott  Bank,  (Mass.),  5  Am. 

Law.  Reg.  711; 
Knecht  vs.  IT.  S.  Sav.  Inst.,  2  Mo.  App.  563; 
Aetna  Nat'l  Bank  vs.  Fourth  Nat'l  Bank,  46 

N.  Y.  82; 
Baker  vs.  Kennedy,  53  Tex.  200. 
The  authorities  upon  this  alleged  point  cited  by 
counsel,  when  they  touch  the  point  at  all,  relate  to 
special  deposits  with  which  this  case  is  not  con- 
cerned. 

2.     (Defendant's  brief,  p.  27). 

Here  error  is  alleged  in  that  if  the  offense 
charged  in  the  indictment  is  a  misdemeanor,  then 
as  no  punishment  has  been  provided  for  it  by  Con- 


22 

gress    the   indictment    does   not    state    an    offense 
against  the  United  States. 

Section  5209  Revised  Statutes  provides  as  fol- 
lows : 

'^Sec.  5209.  (Embezzlement;  penalty.)  Ev- 
ery president,  director,  cashier,  teller,  clerk, 
or  agent  of  any  association,  who  embezzles, 
abstracts,  or  willfully  misapplies  any  of  the 
moneys,  funds,  or  credits  of  the  association;  or 
who,  without  authority  from  the  directors,  is- 
sues or  puts  in  circulation  any  of  the  notes  of 
the  association;  or  who,  without  such  authority, 
issues  or  puts  forth  any  certificate  of  deposit, 
draws  any  order  or  bill  of  exchange,  makes  any 
acceptance,  assigns  any  note,  bond,  draft,  bill 
of  exchange,  mortgage,  judgment,  or  decree;  or 
who  makes  any  false  entry  in  any  book,  report, 
or  statement  of  the  association,  with  intent,  in 
either  case,  to  injure  or  defraud  the  association 
or  any  other  company,  body  politic  or  corporate, 
or  any  individual  person,  or  to  deceive  any  of- 
ficer of  the  association,  or  any  agent  appointed 
to  examine  the  affairs  of  any  such  association; 
and  every  person  who  with  like  intent  aids  or 
abets  any  officer,  clerk,  or  agent  in  any  viola- 
tion of  this  section,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  shall  be  imprisoned  not  less 
than  five  years  nor  more  than  ten." 
And  apparently  therein  named  the  crime  as  a 
misdemeanor  and  provides  the  punishment  therefor. 
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It  is  true  that  section  335  of  the  federal  penal 
code  of  1910  (35  Stat.  L.  1152)  classifies  felonies 
and  misdemeanors  as  to  whether  or  not  the  punish- 
ment exceeds  one  year  in  which  the  crime  is  deemed 
a  felony. 

But  this  Act  of  Congress  dated  March  4,  1909, 
<35  Stat.  L.  1083,  1152)  in  section  311  especially 
mentions  all  sections  and  acts  which  are  repealed 
and  does  not  mention  R.  S.  Sec.  5209. 

And  where  a  statute  expressly  repeals  specific 
acts  there  is  a  presumption  that  it  is  not  intended 
to  repeal  others  not  specified. 

Meese  et  al.  vs.  Northern  Pac.  R.  R.  (C.  C.  A. 
9th,  1914),  211  Fed.  254,  262. 

Since  this  vras  not  a  common  law  offense,  Con- 
gress has  the  right  to  define  the  crime  and  state 
what  the  punishment  shall  be  for  the  violation.  The 
difference  between  misdemeanors  and  felonies  is  so 
well  known  as  to  require  no  particular  mention;  by 
classifying  this  crime  as  a  misdemeanor  there  are 
certain  penalties  which  were  not  imposed  upon  the 
defendant  which  otherwise  would  have  been  in- 
CiUTcd  for  the  violation  of  a  felony. 

3.     (Defendant's  brief,  p.  31). 

This  section  3  and  its  subdivisions,  claim  that 
the  indictment  is  defective  because  of  particular 
reasons  taken  up  in  each  one  of  the  six  subdivisions. 
The  argument  used  in  all  of  this  division  is  predi- 
cated   upon    a    major    premise    that    the    defense 
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charged  in  tlie  indictment  is  a  felony  and  after- 
wards mentions  six  minor  premises  from  which  six 
conclusions  fatal  to  the  indictment  are  drawn.  All 
of  these  conclusions  are  erroneous  because  the  major 
premise,  that  the  indictment  charges  a  felony,  is 
erroneous. 

The  indictment  charges  a  misdemeanor  on  the 
authorities  cited  in  section  2  (supra)  and  herein. 

It  is,  therefore,  unnecessary  to  answer  conclu- 
sions based  on  a  false  premise  excepting  so  far  as 
other  points  are  involved. 

a-i.  Of  course,  the  authorities  for  the  indict- 
ment drawn  in  section  5209  R.  S.  have  not  been 
overruled  by  the  Act  of  Congress  enacting  the  penal 
code  of  1910.  Defendant's  counsel  himself,  after 
this  alleged  conclusion,  proceeds  to  quote  largely 
from  these  authorities  which  he  claims  are  over- 
ruled. His  position  is  inconsistent.  Presumption 
is  always  in  favor  of  validity  and  against  repeal. 

While  the  question  has  never  been  directly  raised 
so  far  as  research  has  disclosed,  cases  are  prosecuted 
and  sentences  instituted  under  this  section  without 
even  the  point  raised  by  astute  counsel,  being  con- 
sidered. 

ii.  Since  section  5209  R.  S.  itself  declares  this 
crime  to  be  a  misdemeanor,  then  the  indictment 
must  charge  the  crime  with  sufficient  particularity 
to  satisfy  the  statute  and  the  general  rule  of  indict- 
ments, to-wit,  to  sufficiently  apprise  the  accused  of 
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the  crime  which  he  is  alleged  to  have  committed. 

In  addition  to  the  statement  that  this  indictment 
follows  one  already  adjudicated  on  the  Supreme 
Court,  the  following  authorities  have  been  collected 
in  the  case  of  United  States  vs.  Britton  (1882)  107 
U.  S.  655,661,  where  Mr.  Justice  Wood  collected  the 
authorities  on  the  sufficiency  of  an  indictment 
charging  a  misdemeanor  under  this  statute  as  fol- 
lows : 

*^The  section  of  the  Revised  Statutes  upon 
which  the  indictment  is  based  creates  and 
described  certain  offences,  and  expressly  de- 
nominates them  misdemeanors.  In  United 
States  vs.  Mills,  7  Pet.  138,  142,  it  was  said  by 
this  court  that  ^the  general  rule  is  that  in  in- 
dictments for  misdemeanors  created  by  statute, 
it  is  sufficient  to  charge  the  offence  in  the 
words  of  the  statute.  There  is  not  that  tech- 
nical nicety  required  as  to  form  which  seems  to 
have  been  adopted  and  sanctioned  by  long 
practice  in  cases  of  felony,  and  with  respect  to 
some  crime,  where  particular  words  must  be 
used,  and  no  other  words,  however  synonymous 
they  may  seem,  can  be  substituted.  But  in  all 
cases  the  offence  must  be  set  forth  with  clear- 
ness, and  all  necessary  certaint}^  to  apprise  the 
accused  of  the  crime  with  which  he  stands 
charged. ' 

In  the  United  States  vs.  Simmons,  96  U.  S. 
360,  362,  this  court,  speaking  by  Mr.  Justice 
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Harlan,  held,  that  Svhen  the  offence  is  plainly 
statutory,  it  is,  ^as  a  general  rule,  sufficient  in 
the  indictment  to  charge  the  defendant  with 
acts  coming  within  the  statutory  description  in 
the  substantial  Avords  of  the  statute,  without 
any  further  expansion  of  the  matter.'  But  to 
this  rule  there  is  the  qualification,  fundamental 
in  the  law  of  criminal  procedure,  that  the  ac- 
cused must  be  apprised  in  the  indictment  with 
reasonable  certainty  of  the  nature  of  the  accu- 
sation against  him,  to  the  end  that  he  may  pre- 
pare his  defence  and  plead  the  judgment  as  a 
bar  to  any  subsequent  prosecution  for  the  same 
offence.' 

So,  in  United  States  vs.  Carll,  105  id.  611, 
612,  it  w^as  said  by  Mr.  Justice  Gray,  speaking 
for  the  court,  that  ^in  an  indictment  upon  a 
statute  it  is  not  sufficient  to  set  forth  the 
offence  in  the  words  of  the  statute,  unless  those 
words  of  themselves  fully,  directly,  and  ex- 
pressly, without  any  uncertainty  or  ambiguity, 
set  forth  all  the  elements  necessary  to  consti- 
tute the  offence  intended  to  be  punished;  and 
the  fact  that  the  statute  in  question,  read  in 
the  light  of  the  common  law  and  of  other  sta- 
tutes on  the  like  matter,  enables  the  court  to 
infer  the  intent  of  the  legislature,  does  not  dis- 
pense with  the  necessity  of  alleging  in  the  in- 
dictment all  the  facts  necessary  to  bring  the 
case  within  that  intent.' 
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In  United  States  vs.  Pond,  2  Curt.  C.  C.  265, 
the  rule  was  thus  stated  by  Mr.  Justice  Curtis: 
*It  must  be  remembered  that  this  is  an  indict- 
ment for  a  misdemeanor  created  by  the  statute, 
and  that  in  general  it  is  sufficient  to  describe 
such  an  offence  in  the  \vords  of  the  statute, 
unless  they  embrace  cases  which  it  was  not  the 
intention  of  the  legislature  to  include  within 
the  law.  If  they  do,  the  indictment  should  show 
that  this  is  not  one  of  the  cases  thus  excluded.'  '' 

3-b.  (Defendant's  brief,  p.  33). 
It  is  next  claimed  that  the  indictment  charging 
a  felony  the  description  of  the  property  is  am- 
biguous and  uncertain,  because  the  indictment 
should  show  specifically  how  much  money,  how 
much  funds  and  how  much  credit,  have  been  ab- 
stracted by  the  defendant. 

Again,  we  call  the  attention  of  the  Court  to  the 
Northway  indictment,  appendix  A. 

The  authorities  also  held  such  a  requirement  as 
unncessary,  and  the  following  quotations  will  suffice 
to  show  the  attitude  of  the  courts  to  such  objections 
as  these: 

Breese  vs.  United  States  (C.  C.  A.  4th,  1901), 

106  Fed.  680,  688: 

**Is  it  necessary  to  state  how  much  of  the 

embezzlement   was   of  moneys,   how   much   of 

funds,  and  how  much  of  credits?    Inasmuch  as 

the    accused    was    president    of   the    bank,    in 
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charge,  or,  at  least,  placed  in  supervision,  of  its 
I  assets,  and  as  the  charges  against  him  are  of 
transactions  in  small  amounts,  occurring  on 
several  days,  such  particularity  is  evidently 
impossible.  Were  this  demand  enforced,  the 
government  would  be  entrapped  into  making 
allegations  which  it  would  be  impossible  to 
prove.  Evans  vs.  U.  S.  153,  U.  S.  584,  14  Sup. 
Ct.  934,  38  L.  Ed.  830.  The  use  of  these  words, 
notwithstanding  their  generality,  was  sustained 
in  U.  S.  vs.  Voorhees  (C.  C.)  9  Fed.  143.  They 
were  used  in  many  cases  before  the  supreme 
court,  and  no  objection  was  taken.  Evans  vs. 
U.  S.  supra;  U.  S.  vs.  Northway,  120  U.  S.  230, 
7  Sup.  Ct.  580,  30  L.  Ed.  664;  Batchelor  vs.  U.  S., 
156  U.  S.  429,  15  Sup.  Ct.  446,  39  L.  Ed.  478; 
Coffin  vs.  U.  S.,  156  U.  S.  433,  15  Sup.  Ct.  394, 
39  L.  Ed.  481." 

See  also: 

United  States  vs.  Voorhees  (C.  C.  N.  J.,  1881) 
9  Fed.  143 

and  even  if  the  description  is  not  specific  as  to  the 
amount  of  moneys,  funds  and  credits,  it  is  cured  by 
the  allegation  that  "a  more  particular  description  of 
which  is  to  the  grand  jury  unknown." 

This  allegation  cures  the  indictment  of  any  of 
the  defects  which  are  claimed  to  exist  therein  by 
reason  of  the  authorities  cited  in  support  of  his  con- 
tention by  the  defendant,  and  which  have  been  im- 
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pliedly  oYcri'uled  by  the  later  attitude  of  the  Su- 
preme Court  of  the  United  States  upon  this  point. 
The  following  authority  announced  the  attitude  of 
the  courts  with  regard  to  this  allegation: 

Jewett  vs.  U.  S.,  (C.  C.  A.  1st,  1900),  100  Fed, 
832. 

^^The  objection  to  count  84  is  want  of  cer- 
tainty, in  that  there  is  no  distinct  allegation  of 
any  unlawful  act,  because  the  grand  jury  re* 
ports  that  it  was  ignorant  how  Jewett  mis- 
applied the  funds  described.  It  is  well  settled, 
not  only  as  a  general  rule  of  the  common  law, 
but  in  the  supreme  court,  that  the  grand  jury 
is  entitled  to  set  out  in  its  indictment  that  cer- 
tain facts,  ordinarily  necessary  to  be  alleged, 
are  to  it  unknown.  This  rule  was  applied  to 
the  description  of  persons  whom  there  was  an 
intent  to  defraud,  under  the  section  on  which 
this  indictment  was  framed,  in  U.  S.  vs.  Britton, 
107  U.  S.  655,  665,  2  Sup.  Ct.  512,  27  L.  Ed.  520. 
The  same  result  was  reached  in  Coffin  vs.  U.  S.. 
156,  U.  S.  432,  451,  15  Sup.  Ct.  394,  39  L.  Ed. 
481,  with  the  additional  statement  that,  where 
nothing  appears  to  the  contrary  the  verity  of 
the  averment  of  want  of  knowledge  in  the 
grand  jury  is  presumed.  In  Frisbie  vs.  U.  S., 
157  U.  S.  160,  167,  15  Sup.  Ct.  586,  39  L. 
Ed.  657,  the  rule  was  applied  to  the  description 
of  the  excess  amount  received  by  an  agent  en- 
gaged in  prosecuting  a  claim  for  a  pension  over 
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fliat  permitted  by  statute.  In  Duiiand  vs.  U.  S% 
;  161  U.  S.  306,  314,  16  Sup.  Ct.  508,  40  L.  Ed. 
i  709,  it  was  applied  with  reference  to  the  names: 
of  persons  defrauded,  or  intended  to  be  de- 
frauded, contrary  to  section  5480  of  the  Re- 
vised Statutes.  There  is,  therefore,  ground  for 
maintaining,  if  necessary  to  do  so,  that  the  well- 
known  practice  of  the  common  law  and  the  de- 
cisions of  the  supreme  Court  go  far  enough  to 
cover  the  particular  allegation  objected  to  by 
the  accused;  but  it  is  not  necessary  to  determine 
this  proposition.'^ 

And  there  was  no  evidence  to  the  effect  that  the 
grand  jur}^  knew  any  more  particular  description 
of  the  moneys,  funds  or  credits  that  had  been  with- 
drawn. 

Furthermore,  if  the  defendant  were  in  any  doubt 
as  to  what  class  of  property  he  had  abstracted,  as 
charged  in  the  indictment,  his  remedy  was  to  re- 
quire a  bill  of  particulars  to  be  complied  with  to 
the  best  of  the  government's  ability. 

United  States  vs.  Voorhees,  (C.  C.  N.  J.  1881) 
9  Fed.  143. 

3-c.     (Defendant's  brief,  p.  38). 

The  defendant  claims  that  if  the  indictment 
charges  a  felony  it  is  defective  because  the  acts 
constiuting  the  fraud  or  from  which  an  intent  to 
defraud  may  be  inferred  are  not  stated. 
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It  is  a  -well  known  rule  of  pleading  that  ultimate 
facts,  not  evidentiary  matter,  is  all  that  is  required 
to  be  set  out  in  an  indictment  and  is  fully  satisfied 
hy  the  pleading  (Sec.  3-f).  The  ^^ means"  of  the  ab- 
straction is  immaterial. 

The  allegations  of  fraud,  as  well  as  the  allega- 
tions of  intent  to  defraud,  are  clearly  set  out  in  the 
indictment.  Any  presumption  of  innocence  attend- 
ing the  statement  that  the  abstraction  was  ** by  means 
of  a  memorandum  check,"  is  overcome  by  the  alle- 
gations in  the  indictment  that  the  defendant  ''wil- 
fully, and  unlawfully  abstracted  and  converted  to 
his  *  *  *  own  use,  benefit  and  advantage 
"^  ^  ^  with  the  intent  to  defraud  the  said  Na- 
tional Banking  Association  and  said  depositor  and 
creditor  therein."  Such  allegations  are  not  consist- 
ent with  innocence.  The  indictment  upon  this  point 
can  be  sustained  on  either  one  of  two  theories: 

1.  The  statement  "by  means  of  a  memorandum 
check"  states  the  means  by  which  the  abstraction 
was  made,  and  the  means  being  immaterial,  as  we 
shall  point  out,  that  statement  is  surplusage  and  can 
be  ignored;  or 

2.  In  the  case  of  Evans  vs.  U.  S.,  153  U.  S.  584, 
593,  594,  the  court,  in  referring  to  certain  counts 
alleging  wilful  misapplication  of  funds  by  means 
of  the  discount  of  promissory  notes,  said: 

"Defendants'  entire    criticism    upon    these 
counts  seems  to  be  founded  upon  the  hypothesis 
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fliaf  no  weight  whatever  is  to  be  given  the 
words    ^knowingly,    wilfully,    unlawfully    and 
fraudulently,'  or  to  the  general  allegation  of  an 
intent  to  defraud — in  short,  that  these  words 
are   mere   surplusage.     Where,    however,    the 
statute  uses  w^ords  which  are  not  absolutely  in- 
consistent with  an  honest  purpose^  such  as  was 
held  by  this  court  in  Britton's  case  were  the 
words  ^wilfully  misapplied/  the  allegation  of 
an  intent  to  defraud  becomes  material  in  the 
highest  degree.'^ 
Again,   in  the   case   of  the  United   States   vs, 
Heinze,  218  U.  S.  532,  543,  the  supreme  court  re- 
ferred to  the  decision  in  the  Evans  case  with  ap- 
proval, in  part,  as  follows : 

'^It  was  said  that  weight  must  be  given  to 
the  words  'knowingly^  wilfully,  unlawfully  and 
feloniously,'  "  and^ 

*^To  the  general  allegations  of  an  attempt 
to  defraud." 

It  is  therefore  submitted  that  this  indictment 
should  be  sustained  in  either  view  of  the  law. 

As  a  further  authority  against  the  contention 
of  defendant's  counsel  in  this  case,  the  language  of 
this  indictment  follows  the  wording  of  the  statute 
itself. 

3-d.     (Defendant's  brief,  p.  41). 
Error  is  again  alleged  on  the  supposition  that 
the    indictment    states    a    felony,    and    that    it    is 
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defective  because  it  does  not  charge  that  there  has 
been  a  violation  of  a  right  of  either  the  bank  or  de- 
positor. 

An  answer  to  this  allegation,  like  most  other 
answers  to  these  claims,  simply  requires  a  reading 
of  the  indictment. 

This  indictment  alleges,  '^the  defendant  wilfully 
and  unlaw^fully  abstracted  and  converted  to  his  ow^n 
use  moneys,  funds  and  credits  of  said  National 
Banking  Association"  held  by  it  for  the  use  of  the 
depositors,  and  that  further,  without  the  knowl- 
edge and  consent  of  the  association,  these  moneys 
w^ere  withdrawn.  That  language  certainly  charges 
a  violation  of  the  right  of  the  bank. 

3-e.     (Defendant's  brief,  p.  42). 

Predicated  again  upon  the  false  premise  that 
the  indictment  charges  a  felony,  it  is  claimed  that 
the  indictment  is  defective  because  it  charges  in  the 
language  of  the  statute  that  the  defendant  unlaw^- 
fully  abstracted  and  converted  certain  property, 
which  allegation  is  too  indefinite  and  uncertain  to 
inform  the  defendant  of  the  specific  criminal  acts 
with  which  he  was  charged.  In  section  3-ii  we  cited 
several  of  the  authorities  to  the  effect  that  the 
charge  in  the  language  of  the  statute  was  sufficient 
for  this  character  of  crime. 

The  means  of  the  abstraction,  as  we  point  out 
in  the  following  section,  is  ]iot  material,  and  the 
emphasis  laid  on  the  abstraction  ''by  means  of  the 
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memorandum   check''   by   defendant's    comisel,    is 
likewise  immaterial. 

3-f.     (Defendant's  brief,  p.  43). 

Error  is  alleged  in  the  charge  of  the  indictment 
that  the  money  was  abstracted  ^'by  means  of  a  cer- 
tain instrument  designated  as  a  ^^  memorandum 
check, ' '  which  charge  is  unintelligible,  uncertain  and 
repugnant  to  other  charges  of  the  indictment,  be- 
cause there  is  not  issued  with  the  charge  by  means 
of  an  instrument  designated  as  a  '^memorandum 
check,"  any  suggestion  of  unlawfulness,  or  that  the 
allegation  concerning  the  memorandum  check  did 
not  show  the  names  of  the  parties  who  drew  it,  or 
in  whose  favor  it  Avas  drawn,  or  that  it  was  drawn 
on  the  National  Banking  Association  mentioned  in 
the  indictment  or  was  signed  by  the  depositor  or  de- 
fendant, or  whether  with  or  without  authority,  or 
that  it  was  not  as  valuable  as  the  money  withdrawn 
by  means  of  it,  or  that  it  would  not  be  paid  if 
presented  to  the  bank  for  payment,  or  that  false 
credit  w^as  secured  by  the  defendant  with  the  bank 
by  its  means. 

A  study  of  section  5209  Revised  Statutes,  and 
the  case  of  United  States  vs.  Northway,  120  U.  S. 
334,  discloses  that  the  following  allegations  should 
appear  in  an  indictment  charging  abstraction: 

1.  Averment  of  time  and  place; 

2.  That  defendant  was  an  officer,  clerk,  or  agent 
of  a  national  banking  association; 
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3.  That  the  bank  (naming  it  from  its  organiza- 
tion certificate)  was  a  national  banking  association, 
theretofore  duly  organized  and  established,  and  then 
and  there  existing  and  doing  business  at  a  place 
named,  under  the  laws  of  the  United  States; 

4.  That  the  defendant  being  then  and  there 
such  officer,  abstracted  the  moneys,  fmids  and 
credits  of  the  association,  describing  them  as  best 
possible; 

5.  Without  the  know^ledge  or  consent  of  the 
association; 

6.  With  the  intent  to  injure  and  defraud  said 
association,  or  some  other  company  or  person. 

It  therefore  appears  that  the  means  of  abstrac- 
tion is  a  non-essential  element  in  charging  the  crime 
defined  by  section  5209. 

Being  non-essential  an  allegation  of  means  must 
be  surplusage. 

And  if  surplusage,  it  cannot  injure  the  defend- 
ant because  no  presumption  of  innocence  attaches 
thereto  by  reason  of  the  other  allegations  of  the  in- 
dictment. 

And  if  surplusage  and  without  prejudice  to  the 
defendant,  the  Court's  attention  is  called  to  section 
1025  Revised  Statutes  of  the  United  States: 

'*No  indictment  found  and  presented  by  a 
grand  jury  in  any  district  or  circuit,  or  other 
court,  of  the  United  States,  shall  be  deemed  in- 
sufficient, nor  shall  the  trial,  judgment  or  other 
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proceeding  thereon  be  affected  by  reason  of 
f       any  defect  or  imperfection  in  matter  or  form 
only,  which  shall  not  tend  to  prejudice  the  de- 
fendant.'^ 

2.     The  means  of  abstraction  is  immaterial: 
U.  S.  vs.  Harper  (C.  C,  S.  D.  Ohio,  1887)  33 
Fed.  471,  480. 

^*No  previous  lawful  possession,  as  in  the 
crime  of  embezzlement,  is  necessary  in  order 
to  the  commission  of  this  offense;  nor  is  it  ma- 
terial by  what  means,  contrivances,  or  devices 
the  abstraction  of  its  funds  from  the  possession 
of  the  bank  is  effected  and  accomplished.  It 
may  be  done  by  one  act  or  a  succession  of  acts, 
or  it  may  be  effected  by  fraudulent  schemes  and 
contrivances,  under  the  color  of  loans,  dis- 
counts, checks,  or  entries.  The  methods  of  its 
accomplishment  do  not  change  the  character  of 
of  the  act.  If  the  ultimate  result  is  to  wrong- 
fully obtain  funds  or  moneys  of  the  bank,  with- 
out its  knowledge  or  consent,  and  convert  the 
same  to  the  wrong-doer's  use  and  benefit,  the 
instrumentalities  resorted  to  or  employed  to 
effect  that  end  in  no  way  change  the  criminal 
character  of  the  act." 

and  again: 

United  States  vs.  Breese,   (Dist.  Ct.  N.  C, 
1904)  131  Fed.  915,  921. 
*' Abstraction,  under  section  5209,  Rev.  St. 
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(U.  S.  Comp.  St.,  1901,  p.  3497),  is  the  act  oJ 
one  who,  being  an  officer  of  a  national  banking 
^association,  wrongfully  takes  or  withdraws  from 
it  any  of  its  moneys,  funds,  or  credits,  with  in- 

^  tent  to  injure  or  defraud  it,  or  some  other  per- 
son or  company,  and,  without  its  knowledge  and 
•consent,  or  that  of  its  board  of  directors,  con- 
certs them  to  the  use  of  himself,  or  of  some  per- 
son or  company  other  than  the  bank.  No  pre- 
vious law^ful  possession  is  necessary  to  consti- 
tute the  crime,  nor  does  it  matter  in  what  man- 
ner it  is  accomplish-ed.    It  may  be  done  by  one 

*  act,  or  by  a  succession  of  acts.  It  may  be  done 
under  color  of  loans,  discounts,  checks,  and  the 
like.  The  means  used  do  not  change  the  nature 
of  the  act.  If  the  necessary  or  natural  result 
is  to  wrongfully  withdraw  funds  or  mont  7S  of 
the  bank,  without  its  actual  knowledge  and 
consent,  by  its  board  of  directors,  and  to  con- 
vert the  same  to  the  use  and  benefit  of  the 
abstractor,  or  to  that  of  some  person  or  com- 
pany other  than  the  bank,  the  means  resorted  to 
are  of  no  consequence,  and  in  no  way  affect  its 
criminal  nature. '^ 

Finally,  it  may  be  stated  with  respect  to  these 
six  alleged  omissions  in  the  indictment  that  there  is 
no  nu^rit  in  the  contention  that  these  averments 
should  be  made  because  in  the  language  of  the  court 
in  the  case  of  United  States  vs.  Britton,  107  U.  S. 
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662,  ^ ^neither  of  these  averments  is  required  b^  the 
statute/' 

4.  (Defendant's  brief,  p.  45). 

Defendant  contends  that  the  grand  Jury  in- 
tended to  charge  the  defendant  with  a  misdemeanor 
and  not  a  felony,  and  on  this  point  there  is  no  dis- 
pute, and  it  is  submitted  that  they  have  successfully 
done  so. 

5,  (Defendant's  brief,  p.  46)  • 

Error  is  claimed  in  the  indictment  because  it 
does  not  state  that  the  abstraction  was  made  ^Svith- 
out  the  knowledge  and  consent  of  the  board  of 
directors  of  the  First  National  Bank  of  Roseburg." 

There  will  be  no  contention  between  the  parties 
to  this  case  that  an  allegation  of  that  nature  is  an 
essential  one  to  the  indictment,  but  if  counsel  for 
the  defendant  contends  that  the  allegation  can  be 
made  only  in  the  Avords  which  he  has  quoted,  there 
is  considerable  contention. 

The  indictment,  in  following  the  example  made 
in  the  Northway  case,  averred  that  the  defendant 
was  president  of  a  certain  national  banking  associa- 
tion, to-wit,  *^The  First  National  Bank  of  Roseburg, 
Oregon,  theretofore  duly  organized  and  established 
and  then  and  there  existing  and  doing  business  at 
the  city  of  Roseburg,  in  the  county  of  Douglas,  with- 
in the  state  and  district  aforesaid,  under  the  laws  of 
the  United  States,''  and  further  averred  that  the 
defendant  wilfully  and  unlawfully  abstracted  and 
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converted  the  money  described  'Svithoiit  the  knowl- 
edge and  consent  of  said  national  banking  associa- 
tion,'' referring,  of  course,  by  the  word  **said"  to 
**The  First  National  Bank  of  Roseburg,  Oregon," 
which  allegation,  in  turn,  can  mean  the  consent  of 
no  other  body  than  the  directorate  by  and  through 
which  the  national  banking  association  acted, 

6     (Defendant's  brief,  p.  49). 

The  indictment  is  claimed  insufficient  because 
of  a  lack  of  allegations  that  the  (a)  First  National 
Bank  of  Roseburg  was  a  national  banking  associa- 
tion organized  under  the  la^^^  of  the  United  States; 
(b)  that  the  bank  was  doing  business  at  the  city  of 
Roseburg,  Oregon,  at  the  time  of  the  offense 
charged;  and,  (c)  that  the  bank  was  situated  in  the 
district  over  which  the  court  had  jurisdiction; 

A  reading  of  the  indictment  will  disclose  that 
these  matters  are  all  therein  alleged,  and  that  they 
are  not  alleged  by  way  of  recital  as  claimed  by  de- 
fendant, but  as  averments  of  fact  in  an  approved 
form. 

7.     (Defendant's  brief,  p.  55). 

It  is  next  claimed  that  the  charge  that  the  money 
was  abstracted  and  converted  to  his  *^the  said 
Thomas  R.  Sheridan's  own  use,  benefit  and  advan- 
tage, and  to  the  use,  benefit  and  advantage  of  one 
B.  C.  Agee,"  is  ambiguous,  uncertain  and  unin- 
telligible because  it  does  not  allege  which  part,  if 
an}^  was  received  by  either  or  both  of  these  parties. 
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If  the  money  of  a  bank  was  unlawfully  abstract- 
ed by  the  defendant  without  the  authority  of  the 
bank,  and  with  intent  to  defraud  the  bank  and  its 
depositors,  the  crime  alleged  has  been  conmiitted. 
The  question  whether  he  personally  used  it  or  any 
portion  of  the  money  abstracted  does  not  affect  the 
crime. 

As  disclosed  by  a  discussion  of  the  elements  of 
this  offense  heretofore  mentioned  on  page  28  of 
this  brief,  the  final  disposition  of  the  money  is  not 
a  part  of  the  offense.  This  principle  is  contained  in 
the  following  quotation  of  the  court: 

Bresse  vs.  United  States  (C.  C.  A.  4th,  1901), 
106  Fed.  680,  688: 
**An  effort  was  made  to  show  that  some  of 
the  money  which  the  indictment  charged  was 
embezzled,  abstracted,  and  misapplied  by  W.  E. 
Breese  was  drawn  out  for  his  children.  It  is 
difficult  to  see  how  this  could  determine  the 
character  of  the  transaction.  If  it  be  true  that 
the  defendant  took  the  funds  of  the  bank  ille- 
gally, how  can  it  affect  the  transaction  whether 
he  took  it  for  his  own  pleasures,  or  to  pay  some 
debt  to  a  third  person,  or  to  restore  to  his  chil- 
dren money  belonging  to  them,  which  he  had 
used?  The  purpose  of  the  statute  is  to  preserve 
the  moneys,  funds,  and  credits  of  the  bank  for 
legitimate  bank  purposes,  and  to  meet  obliga- 
tions incurred  in  its  business.  It  therefore 
makes  it  a  criminal  offense  to  misapply  and 
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convert  the  funds  of  these  banks,  without  re- 
gard to  the  fact  that  the  person  so  misapplying 
them  received  from  the  misapplied  funds  any 
benefit  or  advantage  for  himself,  or  intended 
these  for  others.     U.  S.  vs.  Lee  (C.  C.)  12  Fed. 
819." 
And,  as  the  trial  judge  in  this  case  very  tersely  re- 
marked, ^Svhat  difference  does  it  make  what  he  did 
with  the  money?"     (Tr.  p.  68). 

8.     (Defendant's  brief,  p.  55). 

It  is  assigned  as  error  in  that  two  distinct  of- 
fenses are  charged,  that  the  indictment  states  the 
defendant  ^Svilfully  and  unlawfully  abstracted  and 
converted  and  caused  to  be  abstracted  and  con- 
verted" the  money  described.  It  is  claimed  that  in 
addition  to  alleging  abstraction,  a  second  offense  of 
wilful  misapplication  is  charged. 

The  terms  *' abstract"  and  ^^ misapply"  are  both 
used  in  section  5209  Revised  Statutes,  as  describing 
two  entirely  different  crimes.  The  word  *^ abstract," 
unlike  the  word  ^^ misapply"  as  used  in  said  section, 
is  not  ambiguous  because  it  does  not  appear  from 
other  sections  of  the  national  banking  act  that  there 
are  two  or  more  kinds  of  abstracting,  both  unlawful, 
but  only  the  one  described  and  punishable  as  a  crim- 
inal offense.  The  word  '^abstract"  as  used  in  the 
statute,  therefore,  has  but  one  meaning,  being  that 
which  is  attached  to  it  in  its  ordinary  and  popular 
use.    It  is  to  be  accepted  with  that  meaning  when 
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framed  in  an  indictment  under  tMs  section. 

United  States  vs.  Northway,  120  U.  S.  334, 
335. 

Furthermore,  it  is  equally  the  act  of  the  defend- 
ant in  his  abstraction  whether  he  personally  ab- 
stracts the  money  or  personally  causes  the  money  to 
be  abstracted  for  his  use  and  benefit,  the  expression, 
** abstracted  and  caused  to  be  abstracted,"  or  ^^he 
mailed  or  caused  to  be  mailed,"  or  ^^ placed  or  caused 
to  be  placed,"  have  been  repeatedly  used  an(J  sanc- 
tioned in  all  courts  as  proper  pleading.  The  cita- 
tion of  authority  to  such  a  use  and  established 
method  of  pleading  is  unnecessary. 

9.     (Defendant's  brief,  p.  56). 

It  is  claimed  as  error  that  the  indictment  charges 
intent  ^'to  injure  and  defraud  said  national  banking 
association,  and  said  depositor  and  creditor  there- 
in," because  there  could  not  have  been,  under  any 
construction,  an  intent  to  defraud  both  bank  and 
depositor. 

The  statute  states  the  act,  when  accompanied  by 
other  elements,  is  criminal  when  done  ^Svith  intent 

*  *     *     to  injure  or  defraud  the  association  or 

*  *  *  any  individual  person. "  The  money  being 
the  property  of  the  bank  (1,  supra)  a  taking  of  it 
without  the  bank's  consent  accompanied  by  the 
other  elements  of  the  crime  certainly  disclose  facts 
from  which  the  jury  could  find  an  attempt  to  de- 
fraud the  banking  association,  and  a  similar  finding 
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could  be  made  by  the  jury  when  the  taking,  coupled 
with  the  other  elements  of  the  crime,  was  made 
without  the  authority  of  the  depositor. 

10.     (Defendant's  brief,  p.  57). 

It  is  claimed  that  there  is  error  in  the  first  and 
fourth  counts  of  the  indictment  for  the  property 
therein  described  as  abstracted  was  the  property  of 
the  depositors  because  the  indictment  does  not  then 
allege  that  the  property  was  abstracted  ^Svithout 
the  knowledge  and  consent  of  said  depositors." 

This  is  another  straw  man  built  up  by  defend- 
ant's counsel  to  be  summarily  dealt  with.  The  prop- 
erty is  not  the  property  of  the  depositors  and  so 
far  as  the  knowledge  and  consent  of  the  depositors 
was  concerned  the  same  was  not  made  an  element 
of  the  crime  charged  in  this  case,  but  could  be  used 
only  as  a  justification  for  the  acts  charged  to  be 
crimes.  And  let  it  be  understood  at  this  point  as 
applying  throughout  this  brief  that  the  crime  in  this 
case  was  the  taking  of  this  money  without  the 
knowledge  and  consent  of  the  First  National  Bank 
of  Roseburg,  and  that  all  testimony  and  claims  made 
with  regard  to  the  lack  of  consent  of  the  depositors 
merely  deals  with  the  defense  that  the  defendant 
endeavored  to  establish  in  this  case,  that  the  taking 
by  the  defendant  of  the  money  of  these  depositors 
was  as  their  agent,  a  defense  which  he  was  not  able 
to  establish. 
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11.  (Defendant's  brief,  p.  57). 

Error  is  claimed  in  that  the  indictment  does  not 
describe  any  property  of  a  nature  that  it  could  be 
unlawfully  abstracted  within  the  meaning  of  the 
criminal  section  in  connection. 

Ignoring  the  proposition  that  the  property  ab- 
stracted might  be  the  depositors  and  answering  the 
proposition  that  the  money,  being  the  property  of 
the  bank,  it  was  then  only  a  chose  in  action  and 
could  not  be  abstracted.  It  is  certain  that  the 
statute  in  its  broad  language  of  ^^  money,  funds  and 
credits''  covers  every  kind  of  property  w^hich  could 
be  placed  by  a  depositor  in  a  bank. 

This  alleged  error  is  approaching  the  same  ques- 
tion from  another  point  which  we  have  previously 
dealt  with  under  section  3-b. 

12.  (Defendant's  brief,  p.  58). 

Error  is  alleged  in  the  charges  of  the  indictment 
in  that  the  money  obtained  by  the  defendant  was 
not  by  abstraction,  but  under  false  pretenses,  which 
is  not  an  offense  against  the  United  States. 

The  word  **abstract"  as  used  in  section  5209  is 
not  a  word  of  settled  technical  meaning  like  the 
word  *^ embezzle,"  as  used  in  the  statute  defining 
the  offense  of  embezzlement,  and  the  w^ords  ^^take, 
steal  and  carry  away,"  as  used  to  define  the  offense 
of  larceny  at  common  law.  It  is  a  w^ord,  however, 
of  simple  popular  meaning.  It  means  to  take,  with- 
draw from,  so  that  to  abstract  from  the  funds  of  a 
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baiili,  or  a  portion  of  them,  is  to  take  and  withdraw 
from  the  possession  and  control  of  the  bank  all 
moneys  and  funds  alleged  to  be  so  abstracted.  To 
^constitute  that  offense,  within  the  meaning  of  the 
act,  it  is  necessary  that  the  moneys  and  funds 
should  be  abstracted  from  the  bank,  (a)  without 
its  knowledge  and  consent,  and  (b)  with  the  intent 
to  injure  and  defraud  it  or  some  other  person. 

These  elements  are  here  alleged  and,  it  is  sub- 
mitted, proved,  thereby  fulfilling  all  requirements  in 
this  particular  of  the  statute. 

Further  than  this,  the  argument  relating  to  the 
lack  of  criminal  allegations  concerning  the  taking 
of  this  money  by  means  of  a  memorandum  check,  has 
been  dealt  with  in  a  previous  section  (3-c,  supra), 
of  which  alleged  error  this  is  but  another  angle  of 
approach. 

13.     (Defendant's  brief,  p.  58). 

Only  the  ingenuity  of  astute  counsel  could  have 
conceived  of  the  alleged  error  in  the  indictment  in 
not  charging  an  injury  to  the  bank  because  the  in- 
dictment does  not  in  addition  to  charging  an  injury 
by  the  abstraction  of  certain  funds  also  charge  that 
the  memorandum  check  was  not  as  valuable  as  the 
money  alleged  to  have  been  abstracted  by  means 
of  it. 

As  disclosed  by  the  testimony  of  the  defendant 
(Tr.,  p.  213),  these  memorandum  checks  were  given 
to  the  bookkeeper,  passed  through  the  reguhir  form 
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by  him,  written  up  and  the  sums  thereon  charged 
to  the  party's  account  from  which  the  money  was 
drawn.  The  memorandum  checks  are  before  the 
court  in  this  case,  and  it  can  be  observed  they  are 
not  promises  to  pay  the  obligation,  but  administra- 
tive means  used  within  the  bank  for  the  means  of 
charging  one  account  with  money  withdrawn  or  the 
transf erance  of  money  from  one  account  to  another. 

Defendant's  counsel  builds  up  a  theory  that  the 
memorandum  check  was  a  negotiable  instrument  but 
it  does  not  contain  any  of  the  element  of  negotia- 
bility.    (L.  0.  L.,  Sec.  5834.) 

As  before  stated,  the  indictment  charges  the  ele- 
ments  of  this  offense,  and  further  re^iiTirements  are 
unnecessary. 

United  States  vs.  Britton,  (supra). 

DIVISION  n. 

Instructions  to  the  Jury  Requested  by  the  De- 
fendant. 

The  objections  stated  from  page  59  to  71  of  the 
defendant's  brief  relating  to  a  requested  instruction 
which  it  is  claimed  the  evidence  supported,  and  the 
alleged  authority  of  the  defendant  with  regard  to 
the  bank  deposits,  is  ambulatory  in  its  nature,  but 
it  seems  to  be  comprised  of  three  elements  which 
will  be  taken  up  separately  and  discussed. 

Defendant's  counsel  excepted  to  the  refusal  of 
the  court  to  a  requested  charge  that  the  president 


47 

ot  a  national  bank  who  has  full  charge  of  making 
loans  on  behalf  of  the  bank,  has  a  right  to  lend  any 
portion,  or  all,  of  the  money  deposited  in  the  bank 
hy  depositors  on  general  checking  accounts  with- 
out first  obtaining  permission  from  the  depositor 
or  depositoi-s  so  to  do.  This  requested  instruction 
was  properly  refused,  for,  as  we  shall  hereinaf"t<^f 
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b^oaiASe  this  Iq  not  a  oaaa  >v>mrQ   t>ie  deftndant  loaned  the  fundi 
of   the  bank  for  the  bank.      *vVhat  he   did  was  to  take   t>ie  noney 
from  the  account   of   the   depositor,    oonrert  it  to  his  own  use 
and   employed  the   a/^ency  of   a  note  in   favor  of   the   depositor  at 
a  laere  subterfuge. 

IX  was  eiaimea  Dy  tne  aeiense,  as  we  snail  aiso 
hereinafter  indicate,  that  his  authority  to  make 
these  loans,  if  any,  arose  from  an  authorization 
given  by  the  depositors.  Therefore,  instructions  re- 
lating to  authority  of  a  president  to  make  these 
loans  and  given  by  the  bank  were  immaterial. 

The  second  element  of  this  general  objection  is 
that  the  relation  of  debtor  and  creditor  having  been 
established,  the  bank  could  not  hold  any  money  for 
the  sole  use  and  benefit  of  any  of  its  depositors.  This 
is  inconsistent  with  the  claim  of  the  defense  made 
in  Division  I,  Section  I. 

The  conclusion  drawn  to  the  effect  that  the  bank 
is  the  debtor  and  the  depositor  is  the  creditor,  and 
that  the  bank  owns  absolutely  the  funds  placed 
therein  by  a  depositor  on  a  general  checking  ac- 
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count,  is  correct  as  indicated  by  the  authorities  cited 
by  the  defendant.  The  claim,  however,  that  the 
bank  cannot  hold  money  for  the  sole  use  and  benefit 
of  a  depositor  is  not  correct,  and  the  error  that 
counsel  makes  in  claiming  that  no  crime  was  either 
stated  in  the  indictment  or  disclosed  by  the  evidence 
with  respect  to  the  money  being  held  '^for  the  sole 
use  and  benefit'^  of  any  depositor,  is  that  he  as- 
sumes  that  ''for  the  sole  use  and  benefit^'  refers  to 
a  special  deposit  and  not  a  general  deposit  creating 
the  relation  of  debtor  and  creditor  between  the  bank 
and  its  patron. 

The  allegation  ''for  the  sole  use  and  benefit"  of 
a  particular  depositor  does  not,  of  course,  mean,  and 
it  requires  some  addition  to  secure  the  construction, 
that  this  was  a  particular  deposit  in  which  the  iden- 
tical money  placed  in  the  bank  by  its  patron  was  to 
be  returned. 

Not  only  does  it  require  some  addition  to  secure 
that  construction  placed  upon  the  allegation  by  de- 
fendant, but  the  authorities  w^e  have  cited  state 
there  is  a  presumption  against  such  an  addition. 

Bank  of  Blackwell  vs.  Dean  (1900),  9  Okla, 
626. 

The  indictment  should  be  read  as  a  whole,  and  in 
this  particular  there  is  contained  in  each  count  an 
allegation  that  the  money,  funds  and  credits  ab- 
stracted w^ere  those  "of  said  national  banking  asso- 
ciation, of  the  value  of  a  certain  sum.    This  allega- 
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tion  also  negatives  the  strained  construction  coun- 
sel places  upon  the  phrase,  **for  the  sole  use  and 
benefit,"  and  shows  that  the  relation  here  was  that 
of  debtor  and  creditor  rather  than  as  counsel  would 
contend  that  relation  ^*  peculiar  to  banking  bus- 
iness" of  bailor  and  bailee. 

The  phrase,  *'for  the  sole  use  and  benefit"  of  a 
depositor,  means,  as  expressed  by  Michie  in  his 
works  on  ''Banks  and  Banking,"  volume  2,  page 
887,  that  ''where  a  party  confides  a  sum  of  money 
to  another,  he  must  return  to  him,  on  demand,  the 
like  sum  and  not  the  identical  money,  the  transac- 
tion is  a  simple  deposit."  Further  argument  hereon 
is  uimcessary. 

This  brings  us  to  the  third  element  of  alleged 
error  in  this  general  objection  from  page  59  to  71  of 
defendant's  brief,  and  that  relates  to  the  authority 
with  which  the  defendant  claims  himself  invested 
for  the  purpose  of  taking  this  money,  and  is  raised 
by  the  claim  of  defendant  that  the  facts  shown  by 
the  evidence  establish  (p.  67)  that  a  national  bank 
through  its  board  of  directors  appointed  its  presi- 
dent as  its  managing  agent  and  trusted  him  with 
the  possession  of  the  money  of  the  bank  for  the 
purpose  of  lending  it. 

It  may  be  remarked  in  passing  that  the  facts 
claimed  to  be  established  in  the  two  groups  of  facts 
mentioned  in  the  defendant's  brief  on  page  66  and 
67  are  not  established  by  the  evidence  in  this  case. 
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Relating  to  the  defendant's  authority  to  take  this 
money,  it  is  shown  by  the  evidence  and  admitted  by 
the  defendant  in  his  own  testimony,  (Tr.,  pp.  212, 
213,  214,  215,  216,  217,  219,  220),  that  the  money  of 
these  depositors  was  taken  from  the  bank  by  him- 
self. 

There  are  only  two  sources  of  authority  w^hich 
could  vest  the  defendant  with  the  right  to  abstract 
this  money: 

1.  The  bank,  by  its  board  of  directors,  might 
might  give  authority  to  make  property  loans  out  of 
the  reserve  fund  of  the  bank; 

2.  The  depositor  might  authorize  the  defend- 
ant to  make  a  loan  for  him,  the  depositor,  out  of  his 
individual  account. 

Taking  them  up  in  order  we  observe  as  follows: 
1.    It  is  conclusively  shown  that  no  authority 
Avas  derived  by  the  defendant  from  the  bank  or  its 
board  of  directors,  for  two  reasons: 

(a)  The  directors  could  not  authorize  a  loan 
out  of  the  depositors  individual  accounts  any  more 
than  they  could  go  into  his  pockets  and  take  his 
money.  Their  authority  is  limited  to  legal  trans- 
actions. 

Breese  vs.  U.  S.,  (C.  C.  A.  4th,  1901),  106  Fed. 
680: 

*^  Apart  from  this,  the  language  of  the  re- 
quests is  broad  enough  to  mean  that,  however 
fraudulent  and  illegal  the  acts  of  the  defendant 
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were,  if  they  were  permitted,  sanctioned,  or  rat- 
ified by  the  other  officers  of  the  bank,  they 
were  not  unlawful.  A  startling  proposition.  The 
most  formal  vote  of  the  board  of  directors  could 
not  authorize  the  embezzlement,  abstraction, 
or  willful  misapplication  of  the  fmids  of  the 
bank.  Minor  vs.  Bank,  1  Pet.  44,  7  L.  Ed.  47. 
The  authority  of  the  officers  of  the  bank  and 
of  its  board  of  directors  extends  only  to  legiti- 
mate transactions  honestly  intended  for  the 
benefit  of  the  bank.  U.  S.  vs.  Harper  (C.  C.) 
33  Fed.  484." 

(b)  It  is  admitted  that  the  minute  book  (Gov- 
ernment's Exhibit  No.  5)  of  the  First  National  Bank 
contains  nothing  about  the  directors  authorizing 
Thomas  R.  Sheridan  to  loan  money  out  of  the  de- 
positors' accounts  by  means  of  the  memorandum 
checks  or  otherwise. 

After  witness  S.  A.  Sanford  had  identified  Gov- 
ernment's Exhibit  No.  5,  and  stated  it  contained  a 
list  of  the  meetings  and  business  transactions  of  the 
board  of  directors  of  the  First  National  Bank  of 
Roseburg,  the  following  questions  were  asked  by 
Mr.  Reames  to  answers  and  statements  of  counsel 
made  as  follows: 

Q.  Was  the  matter  of  the  drawing  of  these 
memorandmn  checks  on  the  accounts — 

Mr.  Fulton:  If  that  is  your  purpose  in  that 
examination  I  will  say  that  we  do  not  contend 
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that  any  of  these  matters  were  taken  up  with 
the  board  of  directors. 

Court:  I  don't  think  it  is  necessary  any- 
how under  the  statute. 

Mr.  Fulton:     I  don't  think  so  either. 

Court:     But  it  is  conceded  they  were  not. 

Mr.  Reames :  It  is  stipulated  it  is  not  neces- 
sary? 

Mr.  Fulton:  No,  the  court  says  it  is  not 
necessary,  I  don't  stipulate.  I  don't  say  what 
my  position  is  in  the  matter,  I  mean  what  the 
law  is,  but  we  do  concede  there  is  nothing  in  the 
minutes  about  it. 

Q.  Did  the  bank  so  far  as  you  know  ever 
give  its  consent  to  the  drawing  of  those  mem- 
orandum checks  by  Mr.  Sheridan? 

A.    No,  sir. 

Q.    And  if  it  had  given — 

Mr.  Fulton:  Now,  that  is  objected  to,  the 
question  is,  what  has  the  bank. 

Court :  The  board  of  directors  are  the  man- 
aging officers  of  the  bank. 

Mr.  Fulton:  I  don't  think  they  have  a  right 
to  ask  that  question  in  that  way.  If  it  is  mate- 
rial that  is  not  the  way  to  prove  it.  The  board 
of  directors,  as  Your  Honor  says,  is  the  bank  so 
far  as  exercising  the  powers  and  functions  of 
the  corporation  are  concerned.  That  is  all  there 
is  of  it. 
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Mr.  Reames:  I  would  like  t(3  ask  two  ques- 
tions, if  the  court  please. 

Q.  Then  did  th-e  board  of  directors  at  any 
time  while  you  were  cashier  of  the  bank  ever 
authorize  those  transactions^ 

Mr.  Fulton:  What  the  board  of  directors 
did  is  provien  by  the  minutes.  The  minutes  we 
concede  have  nothing.  I  can't  see  why  counsel 
insists  on  this,  but  what  the  board  of  directors 
did  is  proven  by  their  records  and  they  didnH 
do  anything. 

Court:  I  think  the  records  are  prima  facie 
evidence  of  w^hat  they  did  and  if  they  contain 
310  evidence  of  what  they  did  and  if  they  con- 
tain no  evidence  of  it  the  presumption  will  be 
that  they  did  not. 

Mr.  Fulton:  Of  course,  we  contend — our 
position  is  that  so  far  as  the  board  of  directors 
are  concerned  they  could  not  have  given  the 
authority  to  make  a  loan  for  these  parties,  the 
parties  alone  would  give  that  authority.  We 
are  claiming  our  authority  anyway  from  these 
parties." 

Under  the  statute  charging  this  crime  and  under 
the  allegations  of  the  indictment  declaring  the  same 
and  under  the  authorities  defining  the  crime  of  ab- 
straction it  was  incumbent  upon  the  g(n'ernment  to 
prove  that  the  taking  of  this  money  from  the  indi- 
vidual accounts  of  the  depositors  was  without  the 
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knowlodi^o  niid  coiisoiii  of  i\\c  ilir(H*t(M*s  of  Iho  First 
Nnti(Uinl  Hniik  of  l\osol)urii:. 

''riio  iniiuile  book,  ((.JoveninioiitV  Exliibit  No.  5) 
1?;  in  (n-idcMU'e.  It  is  tlio  only  moans  of  disclosiuii: 
wlutluM*  or  not  (ho  dirootors  of  tlio  First  Naiionaf 
Hank  of  Rosoburi;-  antliorizod  tlio  clofondant  to 
make  any  loans,  ft  is  silent  thereof.  It  is  admit- 
tedly silent.  The  i^overnment  has  so  proved  this 
element  of  its  ease. 

Anthorities  fnvthor  disoussini::  this  principle  we 
h;ni^  just  atmounoiHl  arc^  as  follows: 

The  (\'ise  of  the  United  States  vs.  Nortlnvay,  V20 
IT.  S.  :OT,  holds  that  \o  ooustitnte  abstraction  with- 
\\\  the  nu^iuiim;-  of  the  act,  it  is  noo(\ssarv  that  the 
t^'idone^*  sho\ild  be  abstracted  from  the  bank  with- 
out its  knowlodi;(»  and  oonsont.  Oases  holding  a. 
similar  prinei[)lo  are, 

United  States  vs.  Harper,  'X]  Fed.  471,  479; 

United  States  vs.  Martindale,  U6  Fed.  2S?>; 

United  States  vs.  IMeKnight,  115  Fed.  115. 
But  it  may  bo  said  at  this  j^oint  that  tlio  oon- 
sont of  the  association  eannot  be  given  by  any  offi- 
cer in  bad  faitli,  and  that  the  authority  of  every 
offieor  is  limited  to  transactions  carried  ont  in  the 
honest  exercise  of  discretion,  and  in  the  belief  that 
they  ^vill  acorne  to  the  benefit  of  the  bank. 

United  States  vs.  Breese,  131  Fed.  92(), 
wherein  the  court  said: 

*'If  such  loans,  or  disconnts,  or  overdrafts, 
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z\r(\  Tri<i(h*  or  pcrmillcd  in  l)<ui  niitli  I'ov  Uic  fnir- 
•j:)()H(*  oi'  jxTHonul  K«''"»  ^*''  1**'^'  ^''<'  pJ'ivutc^  ;ul- 
Viii\in^(^  of  Uie  orricers,  nnd  not,  tli(^r(*ror<s  in 
i\\{)  lioiieMt  (!Xia-CLH(;  of  oCfir-iji)  diHcreiio]i,  ificy 
k]o  not  ^iv(*  Mm*  conHCMil,  of  IJio  h.'Mik,  nnd  IJic 
(\('\\',\n\:u\\.  vvoiihi  nol,  Ix*  |)»*(^(]i(mi(Ml  hy  s.iid 
^iuilioT'ily  HO  ^ivrvn,  ii'  hr^  vv.is  Ji  ]).'vrl,y  to  sur-h 
lf;nis;iction.  ^  *  *  Tlie  Mutlioj'ity  of  tlir 
<lir('(*torH  ;iimI  tlic  ofriccrs  ;in(l  r*(»niniitt(M^H  of  the 
i>;ink  cAtcndH  only  to  Ic/^itirri/itr-  lruiisn,(d,ions  in- 
A(^nd(!d  for  tli(^  l)encrit  of  Mkj  l);ird<." 

lUcA'Hi^,  VS.  IJ.  s.,  io(i  i-vd.  mi,  (i8r>; 

Ij.  S.  VH.  1'niid,(T,  11   P>latcli.  1574;  ; 

Mijior  VH.  l'>uid<,  1   INd.  4(;,  71; 

U.S.  VH.  Kno,  r>(;  K<'d.  21H. 
In    Minoi-  v»s.   J^ank,    1    iN^t.  4(),  71,    Ml'.  rluHtic.o 
Story  snirl: 

*MIo\v('vnr  l)r<);id  and  ^(»ri(jr;il  tln^  powci-s  of 
iln^  dir(t(d.ors  in;iy  be,  for  tli(*  i^-ovcnnncnt  ;ind 
iniu\'d\i;i'-\\w\\l  of  the  concerns  of  ific  l>;iiik,  by 
th(^  /^c,n(;r;iJ  JarigiJiigc  of  the  c|i;iitci'  ,ind  \}y- 
JawH,  those  |)o\v(!r'S  arc^  not  limited,  hut  must 
receive  n,  rational  (*xpoHition.  It  e.uinot  he 
j)i-etende<l,  that  tlic  l)oard  could,  \)y  a  vote 
aiitliorizc  tfic  cnsliier  to  i)hmder  the  funds  of 
tFie  bank,  or  to  (dicnt  tlic*  stockholders  of  their 
intc^rest  th(;ndn.  No  vote  could  authorize  the; 
directorB  to  divide  <unon^  th(»ms(dveH  the  cap- 
ital sto(dv,  or  justil'y  tlie  officers  of  the  bank 
in  i\\\  avowed  enihez/Jcment  of  its   funds.    The 
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eases  put  are  strong,  but  they  demonstrate  the 
principle  only  in  a  more  forcible  manner.  Every 
act  of  fraud,  every  known  departure  from  duty^ 
by  the  board,  in  connivance  with  the  cashier,, 
for  the  plain  purpose  of  sacrificing  the  interests 
of  the  stockholders,  though  less  reprehensible 
in  morals,  or  less  pernicious  in  its  effects,  than 
the  cases  supposed,  would  still  be  an  excess  of 
power,  from  its  illegality,  and,  as  such,  voidy 
as  an  authority  to  protect  the  cashier,  in  his 
wrongful  compliance.  Now,  the  very  form  of 
these  pleas,  sets  up  the  wrong  and  connivance 
of  the  board  as  a  Justification;  and  such  w^rong 
and  connivance  cannot,  for  a  moment,  be  ad- 
mitted as  an  excuse  for  the  misapplication  of 
the  funds  of  the  bank,  by  the  cashier." 

Nor  was  it  ever  contended  by  counsel  for  de- 
fendant at  the  trial  of  this  cause  that  there  was  any 
authority  from  the  directors  of  the  bank  for  the 
abstractions  made  by  this  defendant.  Mr.  Fulton, 
the  defendant's  counsel,  at  the  trial  stated: 

^^Now,  it  all  depends  on  w^hat  the  agreement 
between  the  parties  was,  whether  or  not  Mr. 
Sheridan  had  a  right  to  take  that  money  and 
use  it  for  himself  or  loan  it  to  others;  all  upon 
the  agreement.'' 

*^It  is  not  proved  that  he  had  the  authority, 
it  is  not  proved  that  he  didn't  have  the  author- 
ity, or  the  fact  that  he  used  the  money.  Whether 
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he  did  depends  upon  what  the  parties  said. 
Now,  he  says  the  authority  only  went  to  the 
$500,  we  say  the  authority  went  to  the  whole, 
but  that  is  a  matter  of  dispute  between  the 
parties,  of  course.  The  fact  that  he  used  it  for 
another  transaction,  got  $800,  does  not  tend  to 
prove  one  thing  or  another,  because  it  all  rests 
upon  w^hat  the  agreement  betw^een  the  parties 
was,  and  that  does  not  tend  to  prove  or  dis- 
prove the  agreement  between  the  parties;  at 
least  I  can't  see  that  it  does.  If  our  statement 
is  correct  he  had  a  right  to  it;  if  his  statement 
is  correct  it  was  limited  to  a  certain  one,  and 
it  all  goes  back  to  what  the  real  agreement  was 
between  the  parties,  and  his  using  it  for  this 
other  only  tends  to  complicate  the  situation,  and 
I  think  the  testimony  ought  to  be  confined  to 
the  charge  in  the  indictment,  as  to  whether  or 
not  that  was  in  excess  of  his  authority.''  (Tr., 
pp.  54,  54.) 

The  question  of  legal  authority  of  the  defendant 
Sheridan  as  given  by  the  bank  was  never  claimed, 
nor  the  question  was  never  raised  in  the  trial  court, 
and  an  assignment  of  error  cannot  be  availed  of  to 
import  questions  into  a  cause  which  the  record  does 
not  show  were  raised  in  the  court  below  and  rulings 
asked  thereon  so  as  to  give  the  court  of  appeals 
jurisdiction. 

Ansbro  vs.  U.  S.,  (1895),  159  U.  S.  695,  698. 
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With  this  showing  upon  the  part  of  the  govern- 
ment in  satisfying  the  elements  of  the  crime  as 
named  in  the  statute,  it  devolved  upon  the  defendant 
to  show  authority  and  this  authority  he  claimed 
was  secured  from  the  depositors. 

2.  The  question  of  authority  of  defendant  Sher- 
idan to  withdraw  the  individual  deposits  of  patrons 
of  the  First  National  Bank  of  Roseburg,  as  given 
by  the  depositors,  may  be  disposed  of  with  brevity. 

This  was  the  admitted  issue  on  the  element  of 
authority.  The  issue  was  one  of  fact.  The  govern- 
ment offered  its  testimony  of  lack  of  authority,  and 
the  defendant  offered  his  testimony  of  the  grant  of 
authority.  The  jury  decided  on  this  question  of  fact 
by  their  verdict  that  there  was  no  authority.  The 
finding  being  one  of  fact,  with  evidence  to  support 
it,  it  is  binding  upon  the  Circuit  Court  of  Appeals. 

II.  (Defendant's  brief,  p.  71). 

It  is  claimed  that  the  evidence  demonstrates  that 
no  money  was  ever  abstracted  by  means  of  a  certain 
memorandum  check. 

As  hereinbefore  stated,  the  means  of  abstraction 
is  immaterial. 

III.  (Defendant's  brief,  p.  72). 

Objection  is  here  made  that  the  evidence  does 
not  show^  that  any  money,  funds,  or  credits  have 
been  abstracted  or  converted  from  the  bank  by  the 
defendant. 
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Discussing  the  two  points  upon  which  conviction 
\vas  made: 

Count  one  is  with  respect  to  David  Hull,  and 
the  evidence  showed  that  his  account  was  debited 
March  7,  1911,  with  the  sum  of  $230,  and  B.  C. 
Agee's  account  was  credited  $230.   (Tr.,  p.  66.) 

The  memorandum  check  (Government's  Exhibit 
No.  4)  showed  how  it  was  drawn  out  of  David  Hull's 
account,  and  the  deposit  slip  (Government's  Ex- 
hibit No.  7),  showed  how^  the  $230.00  was  credited 
to  B.  C.  Agee's  account  (Tr.,  p.  64,  65).  The  promis- 
sory note  dated  March  4,  1911,  for  $230.00  in  favor 
of  David  Hull,  and  signed  B.  C.  Agee,  by  T.  R.  S., 
(Government  Exhibit  No.  6),  w^as  admittedly  in 
the  handwriting  and  signed  by  the  defendant,  and 
since  Thomas  R.  Sheridan  and  B.  C.  Agee  were  in 
partnership  (Tr.,  p.  102),  and  the  defendant  re- 
peatedly admitted  taking  these  moneys,  and  with 
respect  to  David  Hull's  money,  the  defendant  testi- 
fied that 

^*Mr.  Hull  came  to  the  bank  and  asked  me  if 
I  could  not  get  some  interest  for  him  from  his 
money;  he  said  he  didn't  want  it  to  lie  idle;  I 
told  him  ^Yes';  I  told  him  I  could  use  it,  and 
he  said  all  right.  ^  *  ^  i  loaned  it  from 
time  to  time  and  as  the  loans  were  paid  for  I 
would  give  him  credit  in  the  books  and  then 
loan  it  out  again."    (Tr.,  p.  212.) 

It  was  probably  apparent  to  the  court  below 
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that  the  money,  funds  and  credits  of  the  First  Na- 
tional Bank  of  Roseburg  were  abstracted. 

With  respect  to  Count  Four,  relating  to  depositor 
Laura  M.  Verrell,  the  evidence  showed  that  on  April 
15,  1911,  her  account  was  debited  $5,000,  and  that 
that  sum  was  **  loaned  by  T.  R.  S.,''  as  stated  on  the 
ledger,  and  that  said  sum  was  transferred  to  the 
account  of  Thomas  R.  Sheridan  on  the  books  of  the 
bank  (Tr.,  p.  88),  and  memorandum  check  dated 
April  15,  1911,  for  $5,000  against  the  account  of 
Laura  M.  Verrell,  was  signed  by  the  defendant  in 
his  own  handwriting  (Government's  Exhibit  No.  9), 
(Tr.,  p.  73),  and  shows  how  the  money  was  ab- 
stracted from  the  Verrell  account.  A  promissory 
note  dated  April  15,  1911,  for  $5,000,  due  one  year 
after  date,  in  favor  of  Laura  M.  Verrell,  was  ad- 
mittedly in  the  handwriting  and  signed  by  the  de- 
fendant, (Government's  Exhibit  No.  10),  (Tr.  p.  74), 
upon  which  no  credits  have  been  paid. 

This,  together  with  the  defendant's  admissions 
of  the  taking  (Tr.,  215,  216) : 

^^I  asked  her  if  she  wanted  to  lend  that 
money  out,  and  she  said  she  did;  she  said  she 
did  not  know  exactly  who  to  trust,  and  I  asked 
her  if  she  would  trust  me,  which  she  said  she 
would.  Well,  I  told  her  as  soon  as  I  was  able 
to  place  it  I  would  advise  her  and  charge  her 
account  and  put  the  document  in  the  usual 
place,  which  I  did."  (Tr.,  p.  215.) 
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that  she  was  going  to  get  it  some  time;  and  I 
told  her  that  if  I  lived  I  would  surely  pay  her; 
and  she  said  that  she  was  glad  to  hear  me  say 
so,  and  after  a  few  other  casual  remai'l^  we 
parted/'    (Tr.,  p.  216.) 
probably  convinced  the  trial  court  and  jury  that  the 
money  was  attracted  and  converted  from  the  bank. 
Regarding    the    general    testimony     that     the 
moneys,  fmids  and  credits  of  the  bank  in  the  ac* 
counts  of  other  depositors  have  been  taken  from 
the  bank,  we  call  the  court's  attention  to  the  follow- 
ing statement  of  the  defendant  himself: 

^^This  (meaning  the  conversation  regarding 
the  desire  of  the  depositor  for  interest)  was  be- 
fore I  took  the  mone}^  and  ail  these  transactions 
were  before  I  took  the  money."    (Tr.,  p.  213.) 
Speaking  of  whether  or  not  the  money  was  taken 
from  the  bank  in  the  account  of  W.  J.  Carlon,  the 
defendant  said: 

^^So  I  took  it."   (Tr.,  p.  213,  also  211.) 
With  regard  to  the  taking  of  the  money  from 
the  bank  in  the  account  of  J.  E.  Haney,  defendant 
testified: 

"My.  Haney  asked  me  if  I  could  not  get 
some  interest  for  him,  that  there  was  too  much 
money  there;  I  told  him  I  could  and  he  told  me 
that  I  could  take  it  and  use  it  in  any  way  I 
wanted  to,  but  he  wanted  my  endorsement,  and 
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pursuant  to  that  I  took  the  money/'    (Tr.,  p- 
^        216.) 

With  regard  to  the  taking  of  the  money  from 
the  account  of  C.  E.  Marks,  was  testified  to  by  the 
defendant,  as  follows: 

''Mr.  Marks  told  me  he  could  not  afford  to 

leave  his  money  lying  idle,  he  wanted  me  to 

handle  his  money,  >vhich  I  did."     (Tr.,  p.  217.) 

And  the  following  statement  was  made  by  the 

defendant  with  regard  to  taking  the  money  from  the 

bank  in  the  account  of  W.  E.  Chapman: 

^^Like   the  rest,  he  came  in   and   said  he 
wanted  some  interest  on  his  money  and  he  told 
me  to  loan  it,  which  I  did."    (Tr.,  p.  219.) 
And  from  the  bank  and  the  account  of  Joseph 
Mosthaf: 

'^He  had  a  wafer  and  light  bond  and  after 
that  Avas  paid  he  told  me  that  he  wanted  to  put 
the  money  out  again,  and  told  me  to  take  it  and 
dispose  of  it  as  I  saw  proper;  that  is  to  keep 
it,  and  I  did  as  he  authorized  me  to,  and  put  in 
a  memorandum  check  and  a  note  in  the  vault 
just  the  same."     (Tr.,  p.  220.) 
And  from  the  bank  in  account  of  Wm.  Wende : 
*^I  used  his  $1010  at  his  request;  he  request- 
ed me  to  use  it  and  I  did."    (Tr.,  p.  220.) 
And  other  abstractions  w^ere  indicated  by  impli- 
cation from  the  testimony. 

The  defendant's  own  admissions  are  surely  suf- 
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ficient  to  show  that  the  money  was  taken  irom 
the  bank  even  arguendo  if  the  government's  theory 
of  the  application  of  evidence  of  a  depositor  to  an- 
other account  was  not  sufficient  abstraction. 

Ill-b.     (Defendant's  brief,  p.  79). 

The  objection  here  raised  is  answered  in  the 
preceding  section. 

III-c.     (Defendant's  brief,  p.  80). 

The  objection  is  next  made  that  there  was  no 
^^ conversion,"  and  the  authorities  are  correctly 
cited  to  the  test  of  conversion. 

But  on  page  80  of  plaintiff's  brief,  citing  U.  S. 
vs.  Morse,  161  Fed.  429,  it  is  quite  apparent  that  the 
bank  could  have  maintained  an  action  against 
Thomas  E.  Sheridan,  because  he  had  abstracted  and 
caused  to  be  abstracted,  money  from  the  accounts 
of  the  depositors  without  the  consent  of  the  board 
of  directoi^  of  the  bank,  and  the  defendant  admits 
having  used  these  moneys  for  his  own  purpose. 

IV.     (Defendant's  brief,  p.  83). 

The  next  objection  to  the  evidence  is  that  there 
were  no  facts  shown  from  which  the  intent  of  the 
defendant  to  defraud  could  be  inferred. 

INTENT  TO  INJURE  OR  DEFRAUD. 

The  intent  to  injure  or  defraud  is  an  essential 
ingredient  of  every  offense  specified  in  the  statute. 
U.  S.  vs.  Lee,  12  Fed.  816, 
U.  S.  vs.  Harper,  33  Fed.  471. 
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But  this  intent  may  be  inferred  upon  the  pre- 
sumption that  every  man  intends  the  natural  and 
ordinary  consequences  of  his  acts. 

*'The  law  presumes  that  every  man  intends 
the  legitimate  consequence  of  his  own  acts. 
Wrongful  acts  knowingly  or  intentionally  com- 
mitted  can  neither  be  justified  nor  excused  on 
the  ground  of  innocent  intent.  The  color  of  the 
act  determines  the  complexion  of  the  intent.  The 
intent  to  injure  or  defraud  is  presumed  when 
the  unlawful  act  which  results  in  loss  or  injury 
is  proved  to  have  been  knovvringly  committed. 
It  is  a  well  settled  rule  which  the  law  applies 
in  both  civil  and  criminal  cases  that  the  intent 
is  presumed  and  inferred  from  the  result  of 
the  action.  Intent  to  injure  is  not  necessarily 
an  intent  to  wreck  a  bank.' ^ 

Agnew  vs.  U.  S.,  165  U.  S.  53, 
In  U.  S.  vs.  Youtsey,  91  Fed.  471,  the  court  (Taft, 
J.),  said: 

''If,  therefore,  the  funds,  moneys  or 
credits  of  the  First  National  Bank  of  Ocala  are 
shown  to  have  been  either  embezzled  or  will- 
fully misapplied  by  the  accused  and  converted 
to  his  own  use,  whereby  as  a  necessary  or  legiti- 
mate consequence  the  association's  capital  was 
reduced  or  placed  beyond  the  control  of  the 
directors,  or  its  ability  to  meet  its  engagements 
or  obligations  or  to  continue  its  business  was 
lessened  or  destroyed,  the  intent  to  injure  or  de- 
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fraud  the  bank  may  be  presumed." 

The  latter  case  shows  what  is  meant  by  *  in- 
jury." This  does  not  mean  the  total  destruction  of 
the  bank.  A  mere  withholding  of  funds  is  enough. 
Thus,  in  the  case  of  U.  S.  vs.  Kenny,  90  Fed.  264,  p. 
265,  266,  checks  were  drawn  by  the  defendant  and 
paid  by  the  bank,  but  withheld  from  his  account  for 
varying  periods  of  time.  They  were  later  repaid  to 
the  bank  by  the  defendant,  and  it  was  held  that  the 
bank  was  deprived  of  the  use  and  control  of  its 
funds  during  those  respective  periods.  This  was 
held  to  be  a  loss  and  injury  to  the  bank. 

It  is  not  necessary  that  the  defendant  adopt 
fraudulent  means;  the  intent  of  the  act  controls  not 
the  manner  of  its  execution. 

^'It  is  not  necessary  that  a  discount  be  pro- 
cured by  fraudulent  means  since  the  offense 
consists  not  in  the  use  of  fraudulent  means  but 
in  the  discount  of  a  note  which  both  parties 
knew^  to  be  unsecured,  with  intent  thereby  to 
defraud  the  bank.  The  argument  of  the  de- 
fendant assumes  that  under  no  circumstances  is 
the  discount  of  a  note,  to  all  parties  known  to 
be  worthless,  an  offense  under  the  statute,  even 
though  such  discount  be  made  for  the  deliberate 
purpose  of  defrauding  the  bank  out  of  the  pro- 
ceeds of  the  note  so  discounted.  We  do  not  see 
how  it  is  possible  to  give  such  an  interpreta- 
tion to  the  statute  without  a  practical  uullifica- 
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tion  of  its  provisions."  ' 

Evans  vs.  U.  S.,  153  Fed.  590. 

The  statute  may  be  satisfied  with  an  intent  to 
injure  some  other  company,  body  politic  or  corpo- 
rate, or  individual  person  than  the  banking  associa- 
tion whose  property  is  abstracted. 

U.  g.  vs.  Northway,  120  U.  S.  327-335. 
The  presumption  of  intent  may  under  certain 
circumstances  become  conclusive. 

^^The  act  of  the  defendant  renders  the  asso- 
ciation liable  to  a  forfeiture  of  its  charter.  Still 
further  it  casts  upon  the  bank  a  risk  which  at- 
tached at  the  instant  of  the  doing  of  the  act,, 
and  this  a  risk  notoriously  great  and  extraordi- 
nar}^  in  character  and  outside  the  bounds  of 
proper  commercial  use.  It  placed  the  capital  of 
the  bank  beyond  the  control  of  the  officers  of 
the  association,  and  it  was  an  unlawful  dealing 
with  the  money  of  the  corporation  belonging  to 
a  class  of  institutions  whose  welfare  is  inti- 
mately connected  with  the  public  welfare. 
*     *     * 

The  act  of  the  defendant,  therefore,  neces- 
sarily involved  injury  not  only  to  the  associa- 
tion, but  also  in  a  proper  sense  to  the  public. 
An  act  having  such  consequences  when  know- 
ingly done  discloses  moral  turpitude  and  can- 
not be  innocent.  It  may,  therefore,  well  be 
held  that  proof  of  such  an  act  proves   con- 
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clusively  an  intent  to  injure,  because  when 
knowingly  done  it  affords  no  opportunity  for 
justification  or  legal  excuse  and  manifests  so 
clearly  a  general  guilty  intent  as  to  make  it 
of  no  consequence  what  other  particular  intent 
coexisted  therewith,  and  to  preclude  inquiry  as 
to  such  other  intent  or  into  the  motives  which 
impelled  to  its  commission.  A  generous  motive 
is  not  inconsistent  with  a  guilty  intent,  and 
proof  of  the  one  does  not  disprove  the  other." 
U.  S.  vs.  Tainter,  11  Blatch.  374-376. 
Personal  gain  is  immaterial. 

Breese  vs.  U.  S.,  106  Fed.  684. 
The  use  of  the  words  ^^to  injure"  as  contrasted 
with  the  word  ^^ defraud"  is  important. 

U.  S.  vs.  Tainter,  11  Blatch.  374-376. 
^^  Where  a  president  of  a  bank  charged  as 
a  trustee  with  the  administration  of  the  funds 
of  the  bank  in  his  hands  converts  them  to  his 
own  use,  he  embezzles  and  abstracts  them  with- 
in the  statute  referred  to  unless  he  shows 
authority  for  so  doing." 

Can  Campen's  case,  2  Ben.  419,  p.  425. 
The  question  of  intent  to  defraud  being  one  of 
fact,  the  jury,  from  the  evidence  disclosed  showing 
that  there  was  no  authority  from  the  bank  and  none 
from  the  two  depositors  in  question,  probably  con- 
cluded there  was  such  an  intent  to  defraud  as  was 
alleged  in  the  indictment. 
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VI.    Defendant's  brief,  p.  89). 

It  is  claimed  that  the  evidence  shows  embezzle- 
ment rather  than  abstraction.  Very  little  argument 
is  needed  to  refute  this  contention.  There  are  two 
fallacies  in  the  argument  given  to  support  defend- 
ant's contention.  One  is  based  on  the  assumption 
that  the  defendant  as  '^possession"  of  the  moneys 
claimed  to  have  been  abstracted.  The  possession 
of  the  money  was  apparently  in  the  national  bank- 
ing association  of  which  the  defendant  was  but  an 
officer.  Abstraction  differs  from  embezzlement  in 
that  ''no  previous  lawful  possession  as  in  the  crime 
of  embezzlement,  is  necessary  in  order  to  constitute 
the  commission  of  this  offense."  Nor  is  it  material 
by  what  means,  connivance  or  device  the  abstrac- 
tion of  the  funds  from  the  possession  of  the  bank 
is  effected.  The  ultimate  result  is  the  wrongful 
obtaining  of  moneys,  and  funds  of  the  bank  without 
its  knowledge  or  consent,  and  to  convert  the  same 
to  the  wrongdoer's  own  use. 

U.  S.  vs.  Harper,  33  Fed.  480. 
The  other  fallacy  is  the  assumption  by  defend- 
ant that  he  was  the  managing  agent  of  the  bank  to 
make  loans  of  the  character  of  these  in  question. 
We  have  previously  shown  that  he  had  and  could 
have  had,  no  such  authority  as  to  loan  from  the  in- 
dividual accounts  of  these  depositors.  (See  Section 
I,  Division  II,  this  brief.) 
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Til.     (Defendant's  brief,  p.  94). 

It  is  further  claimed  the  offense  shown  by  the 
evidence  is  maladminstration  and  not  abstraction. 

In  abstraction  there  is,  of  course,  a  general  mal- 
administi'ation,  but  wilful  abstraction  of  moneys, 
funds  and  credits  of  a  banking  association  is  made 
an  offense  by  section  5209  of  the  Revised  Statutes, 
and  is  different  from  the  acts  of  official  maladmin- 
istration referred  to  in  section  5239,  Revised  Sta- 
tutes. In  this  indictment  the  elements  of  abstrac- 
tion are  alleged  and,  it  is  submitted,  proved. 

VIII.     (Defendant's  brief,  p.  100). 

It  is  claimed  that  the  evidence  discloses  making 
a  false  entry  and  not  abstraction. 

There  is  no  false  entry  because  it  cannot  be  a 
false  entry  to  make  a  recital  on  the  books  of  the 
bank  which  speak  the  truth. 

U.  S.  vs.  Young,  128  Fed.  115. 

**False'^  means  wilfully  and  intentionally  false, 
with  intent  to  deceive. 

U.  S.  vs.  Allen,  10  Bliss  90. 

Here  all  the  entries  made  show  the  money  ab- 
stracted from  the  individual  depositor's  accoimt, 
and  later  admittedly  abstracted  from  the  bank,  and 
all  these  entries  are  true. 

It  is  also  clear  that  the  making  of  a  false  entry 
is  a  concrete  offense  which  is  not  committed  when 
the  transaction  entered  actually  took  place  and  is 
entered  exactly  as  it  occurred. 
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Coffin  vs.  U.  S.,  156  U.  S.  463. 

Coffin  vs.  U.  S.,  162  U.  S.  684. 
Any  entry  in  the  books  of  a  bank  ^Yhicll  is  in- 
tentionally made  to  represent  what  is  not  true,  does 
not  exist,  with  intent  either  to  deceive  its  officers 
or  defraud  the  association,  is  a  false  entry  within 
the  meaning  of  the  statute  making  this  a  criminal 
offense.  It  is  apparent  that  this  is  not  the  crime 
charged  nor  proved. 

IX.  (Defendant's  brief,  p.  101). 

It  is  claimed  the  evidence  disclosed  the  obtain- 
ing of  money  under  false  pretenses  and  not  abstrac- 
tion. 

In  a  sense  there  is  a  false  pretense  on  the  part 
of  the  defendant  in  claiming  that  he  had  authority 
to  take  this  money  when  in  truth  and  in  fact  no 
such  authority  existed,  but  there  is  no  crime  against 
the  United  Stated  in  this  particular  of  obtaining 
money  under  false  prtenses,  but  there  is  a  crime  of 
abstraction,  the  elements  of  which  are  alleged  and 
proved;  and  this  subject  has  been  previously  dealt 
with  under  Division  I,  Section  XII. 

It  must  be  somewhat  embarrassing  to  the  defend- 
ant to  have  his  counsel  attach  so  many  criminal  at- 
tributes to  the  single  criminal  act  alleged  by  the 
government. 

X.  Defendant's  brief,  p.  101.) 

It  is  claimed  that  error  occurred  in  the  court's 
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sidmission  of  testimony  that  the  account  of  the  per- 
son to  whom  the  money  was  loaned  was  in  over- 
draft at  the  time  of  said  loan  (Tr.  pp.  67-70).  The 
court  announced  with  regard  to  this  proof  of  the 
overdraft  in  the  B.  C.  Agee  account,  that, 

^'Mr.  Fulton:  I  want  to  make  this  clear 
if  I  can,  as  my  position;  he  is  not  to  be  held 
liable  for  any  unwise  investment  of  the  money 
or  use  of  the  money.  If  he  had  a  right  to  take 
the  money,  because  he  didn't  wisely  invest  it 
or  wisely  loan  it,  is  immaterial,  the  question  is, 
did  he  have  authority  directly  or  implied,  to 
take  that  and  use  it,  either  for  himself,  or  loan 
it? 

Court:     If  that  w^ere  the  only  issue  in  the 

case  I  would  sustain  your  objection  without 

hesitation,  but  such  a  wdde  field  is  thrown  open 

on  the  other  question  and  it  is  so  hard  to  limit 

testimony  to  its  proper  sphere.     I  will  permit 

him  to  answer  the  question,  but,  as  I  say,  it 

doesn't  prove  anything,  one  way  or  the  other." 

(Tr.  p.  70). 

Furthermore,  to  be  reversible  error,  it  must  be 

shown  where  the  testimony  was  prejudicial  to  the 

defendant,  and  no  such  showing  is  made. 

Again,  it  is  shown  that  J.  E.  Haney  had  $5,500 
in  the  bank,  which  was  evidently  taken  out  in  favor 
of  the  defendant,  after  which  J.  E.  Ilaney  drew 
against  his  account  putting  it  in  overdraft  $170.50. 
(Tr.  p.  Ill,  112). 
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However,  it  is  the  theory  of  the  government  that 
proof  of  these  collateral  facts  of  overdraft  were  and 
are  admissible  on  the  ground  of  intent  with  which 
the  defendant  overdrew  these  accounts. 

Breese  vs.  U.  S.,  (C.  G.  A.  4th,  1901),  106  Fed, 
680,  684. 

XI.  (Defendant's  brief,  p.  102.) 

It  is  claimed  if  the  abstractions  were  made  they 
were  made  with  the  knowledge  and  consent  of  the 
National  Banking  Association  because  the  defendant 
was  the  managing  agent  of  said  concern. 

There  is  no  proof  in  this  case  that  the  directors 
of  the  First  National  Bank  of  Roseburg  ever  au- 
thoiized  the  defendant  to  act  as  its  managing  agent 
for  the  purpose  of  making  loans,  and  they  are  the 
only  parties  who  could  give  such  authority  to  the 
defendant. 

XII.  (Defendant's  brief,  p.  103.) 

The  alleged  error  herein  contained  relates  to  a 
requested  instruction,  as  follows: 

''There  is  some  testimony  on  the  part  of  the 
prosecution  tending  to  show  that  in  some  in- 
stances a  depositor  authorized  the  defendant  to 
take  his  or  her  money  then  on  deposit  in  the 
bank  and  loan  it  on  good  security  and  that  de- 
fendant thereupon  took  the  money  and  used  it 
himself,  placing  his  personal  note  in  the  bank 
for  it.  The  defendant,  however,  contends  that 
in  all  such  cases  the  depositor  authorized  him 
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to  use  the  money  himself,  if  he  desired  so  to  do. 
I  instruct  you,  however,  that  so  far  as  this  case 
is  concerned,  if  you  find  that  as  to  any  sum  of 
money  mentioned  in  any  count  of  the  indict- 
ment the  defendant  was  authorized  to  take  the 
same  but  instructed  to  loan  it  on  security  only 
and  that  he  thereupon  took  the  money  and  used 
it  himself,  you  cannot  find  him  guilty  for  so  do- 
ing, for  in  such  case  he  had  authority  to  with- 
draw^ the  money  from  the  bank  and  if,  after 
withdrawing  it,  he  did  not  loan  it  as  directed 
but  used  it  himself,  he  did  not  thereby  violate 
the  statute  under  which  he  is  being  prosecuted 
here."  (Tr.  p.  270,  271.) 
This  instruction  w^as  in  reality  given  in  the  trial 

court  and  in  better  phraseology  and  as  a  clearer 

statement  of  the  law,  as  follows: 

*^The  principal  question  for  your  considera- 
tion will  be — or  at  least  the  first  question  for 
your  consideration  will  be:  Was  the  defendant 
authorized  by  the  depositors  to  withdraw  these 
moneys?  If  you  find  from  the  testimony  in 
this  case  that  he  was  so  authorized  or  if  you 
find  from  the  course  of  dealing  between  the 
defendant  and  the  depositor  that  the  defendant 
had  reasonable  cause  to  believe  and  on  good 

!        faith  did  believe  that  he  was  so  authorized,  then 

'  he  is  not  guilty  of  the  crime  here  charged.  But 
if  you  are  satisfied  beyond  a  reasonable  doubt 
that  he  had  no  authority  from  the  depositor  to 
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withdraw  the  funds,  and  if  you  further  find 
that  he  had  no  reasonable  cause  to  believe  and 
did  not  in  good  faith  believe  that  he  had  such 
authority,  then  his  abstraction  of  the  funds  was 
wrongful,  and  the  crime  is  complete  if  you  find 
that  the  abstraction  was  made  with  the  intent 
to  injure  or  defraud  either  the  banking  associa- 
tion or  the  depositor. "    (Tr.  p.  233,  234.) 

This  was  the  language  of  the  judge  and  he  was 
at  liberty  to  prefer  his  own  language  to  the  language 
of  counsel  expressing  the  same  idea. 
Tucker  vs.  U.  S.,  151  U.  S.  154. 

The  charge  as  a  whole  having  correctly  con- 
veyed to  the  jury  the  rule  which  they  were  to  de- 
termine from  the  evidence  the  question  of  intent, 
there  was  no  error  to  the  prejudice  of  the  defend- 
ant in  refusing  the  requested  instruction. 

Coffin  vs.  U.  S.  (1896),  162  U.  S.  664,  675. 

XII-A.     (Defendant's  brief,  p.  103.) 

This  is  an  objection  to  the  admission  of  evi- 
dence of  similar  offenses  for  the  purposes  of  show- 
ing intent. 

The  principle  is  so  well  established  that  similar 
offenses  may  be  introduced  to  show  the  intent  as  to 
hardly  need  citation  of  authority. 

How^ever,  the  following  case  states  the  opin- 
ion and  holds  that  similar  transactions  both  before 
and  after  the  principal  one  in  issue,  are  admissible. 

Mr.  Justice  Story  said: 
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*'The  question  was  one  of  fraudulent  intent 
or  not,  and  upon  question  of  that  sort,  where 
the  intent  of  the  party  is  matter  in  issue,  it  has 
always  been  deemed  allowable,  as  well  in  crim- 
inal as  in  civil  cases,  to  introduce  evidence  of 
other  acts  and  doings  of  a  party  of  a  kindred 
character,  in  order  to  illustrate  or  establish  his 
intent  or  motive  in  the  particular  act  directly  in 
judgment.  Indeed,  in  no  other  way  would  it 
be  practicable  in  many  cases  to  establish  such 
intent  or  motive,  for  the  single  act,  taken  by 
itself,  may  not  be  decisive  either  way;  but, 
taken  in  connection  with  others  of  a  like  char- 
acter and  nature,  the  intent  and  motive  may 
be  demonstrated  almost  with  conclusive  cer- 
tainty. They  constitute  exceptions  to  the  gen- 
eral rule  excluding  evidence  not  directly  com- 
prehended within  the  issue;  or,  rather,  perhaps, 
it  may  with  some  certainty  be  said  the  exception 
is  necessarily  embodied  in  the  very  substance  of 
I  the  rule,  for  whatever  does  legally  conduce  to 
:  establish  the  point  in  issue  is  necessarily  em- 
braced in  it,  and  therefore  the  proper  subject 
of  proof,  whether  it  be  direct  or  only  presump- 
tive.'' 

Wood  vs.  U.  S.,  16  Pet.  342. 
The  above  quotation  was  cited  with  approval  in 
Breese  vs.  U.  S.  (C.  C.  A.  4th)  106  Fed.  680,  684. 
Furthermore,  the  court  concisely  and  clearly  liin- 
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ited  the  scope  of  these  similar  offenses  upon  two 
different  instructions  to  the  jury: 

1.  The  court  said,  upon  information  from  the 
United  States  Attorney  that  the  witness  now  un- 
der examination  was  not  one  of  the  witnesses  named 
in  the  indictment;  that, 

**I  will  instruct  the  jury  now,  however,  that 
this  has  no  bearing  upon  the  question  what- 
ever as  to  whether  or  not  he  (the  defendant) 
was  authorized  to  take  out  the  money  of  these 
other  persons,  and  you  must  not  consider  the 
testimony  in  that  light.  You  can  only  con- 
sider its  bearing  upon  the  question  as  to 
whether  or  not  the  defendant  intended  to  de- 
fraud the  banking  association  or  any  other 
person  or  persons. '^  (Tr.  p.  113.) 
And  in  his  final  instructions  to  the  jury,  the 
court  said: 

^^This,  gentlemen  of  the  jury,  is  the  proper 
place  to  limit  the  scope  and  effect  of  certain 
testimony  which  the  court  received  during  the 
trial.  You  will  recall  that  the  court  admitted 
testimony  relating  to  transactions  between  the 
defendant  and  other  depositors  of  a  similar  na- 
ture to  those  set  forth  in  the  indictment.  This 
testimony  was  not  offered  for  the  purpose  of 
proving  authority  or  a  want  of  authority  for  the 
issuance  of  the  particular  checks  set  forth  in  the 
indictment.  You  cannot  prove  that  a  man  had 
authority  to  draw  a  check  for  one  depositor  by 
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pToving  that  he  had  authority  to  draw  a  check 
for  another  depositor  at  another  and  different 
time.  The  converse  of  this  is  equally  true.  You 
cannot  prove  that  a  man  had  no  authority  to 
^vithdraw  funds  from  a  bank  in  behalf  of  one 
depositor  by  proving  that  at  another  and  dif- 
ferent time  he  withdrew  funds  from  the  bank 
l)elonging  to  another  depositor  without  author- 
ity. So  that  the  testimony  as  to  these  trans- 
actions outside  of  those  particular  transactions 
set  forth  in  the  indictment  must  not  be  consid- 
ered by  3^ou  in  determining  the  question  of 
want  of  authority  at  all.  You  will  not  consider 
this  testimony  until  after  you  have  settled  in 
your  own  minds  beyond  a  reasonable  doubt  that 
the  funds  mentioned  in  the  indictment  w^ere 
withdrawn  from  the  bank  by  the  defendant 
without  authority  from  the  depositor,  real  or 
apparent,  as  I  have  defined  these  terms  to  you.'^ 
(Tr.  p.  234,  235.) 

And  as  to  the  additional  argument  herein,  that 
the  defendant  was  the  authorized  agent  and  empow- 
ered to  make  the  loans  for  the  Fii'st  National  Bank 
of  Roseburg,  this  matter  has  been  previously  dis- 
cussed ill  Division  II,  Section  1,  and  much  of  the 
argument  herein  is  based  upon  the  false  premise 
that  the  bank  authorized  defendant  Sheridan  to 
loan  this  money  from  the  individual  accounts  of 
the  depositors. 
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111  support  of  the  principle  that  similar  offenses 
are  not  admissible  to  show  intent,  defendant's  coun- 
sel cites  the  case  of  State  vs.  Bokien,  44  Pac.  889^ 
but  in  this  case  the  court  expressly  states  (Defend- 
ant's brief  p.  104^,  that, 

*^In  this  instance,  the  question  of  criminal 
intent,  or  guilty  knowledge,  was  not  in  issue,'' 
while  in  the  case  at  bar  it  is  announced  by  the  court 
and  admitted  by  defendant's  counsel,  that  one  of 
the  elements  which  the  government  must  prove 
in  order  to  secure  a  conviction  was  the  element  of 
criminal  intent  (Tr.  p.  113,  114). 

XIIL     (Defendant's  brief,  p.  112.) 

In  this  section  error  is  alleged  in  the  court's 
refusal  to  direct  the  jury  to  return  a  verdict  in  favor 
of  the  defendant  because  the  evidence  did  not  show 
an  intent  to  defraud.  This  alleged  error  is  based 
on  assignment  of  error  25  (Tr.  p.  265);  the  same 
point  was  raised  in  the  trial  of  embezzlement  in  the 
case  of  Breese  vs.  U.  S.  (C.  C.  A.  4tli,  1901),  106 
Fed.  680,  where  the  court  said: 

^^The  twentieth  request  is  that  the  jury  be 
charged  that  there  w^as  no  evidence  in  the  case 
upon  which  the  jury  would  be  justified  in  re- 
turning a  verdict  against  the  defendant  on  the 
counts  of  embezzlement.  This  was  a  matter 
wholly  within  the  judge's  discretion.  He  was 
not  obliged  to  take  the  question  from  the  jury, 
however  strong  may  have  been  his  own  impres- 
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«ion."     (P.  685.) 

The  alleged  error  is  more  eonclusivel}^  answered 
in  Section  15  below. 

Error  is  also  claimed  under  this  same  section  in 
the  court's  denial  of  defendant's  motion  for  a  new 
trial. 

Such  action  of  the  trial  court  is  not  reviewable 
on  appeal. 

Andrews  et  al  vs.  U.  S.,  (C.  C.  A.  9th,  1915), 
222  Fed.  418. 
<jlilbert,  J.,  said: 

^^The  ruling  of  the  court  below  in  denying 
the  motion  of  plaintiffs  in  error  for  a  new^  trial 
is  not  assignaable  as  error."    (P.  419.) 

XIV.  (Defendant's  brief,  p.  113.) 

The  quetsion  of  whether  the  crime  charged  in 
this  indictment  is  a  misdemanor  or  a  felony  and 
whether  or  not  the  punishment  for  the  crime  de- 
fined in  Section  5209  has  been  repealed  has  hereto- 
fore been  dealt  with  and  needs  no  further  argu- 
ment. 

XV.  Defendant's  brief,  p.  114.) 

It  is  finally  claimed  that  the  evidence  does  not 
show  that  the  defendant  is  guilty  of  abstraction,  and 
to  prove  this  point  defendant  cities  the  testimony, 
(Brief,  p.  115),  of  David  Hull,  wherein  Hull  states 
that  he  authorized  the  defendant  Sheridan  to  take 
$500. 
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As  to  Mrs.  Verrell  signing  the  so-called  release 
authorizing  an  act  which  had  already  been  commit- 
ted, the  witness  explained  that  she  did  so  after  inter- 
viewing the  defendant,  and  his  assurance  to  her  that 
the  letter  was  all  right  (Tr.,  p.  80.)  The  defendant 
Sheridan  told  her  before  she  received  this  letter  that 
she  should  sign  it.    (Tr.,  p.  78,  ^.) 

This  statement  is  corroborated,  to  some  extent^ 
by  the  defendant's  testimony  (Tr.,  p.  218.) 

In  determining  whether  or  not  there  is  sufficient 
evidence  to  sustain  the  verdict  the  Circuit  Court  of 
Appeals  can  determine  only  the  question  of  whether 
there  is  any  evidence  to  sustain  the  verdict. 

Hedderly  vs.  U.  S.,  (C.  C.  A.  9th,  1912),  193 
Fed.  551,  571. 
And  this  determination  must  be  made  from  all 
the  evidence  admitted  in  behalf  of  both  the  plain- 
tiff and  the  defendant. 

Burton  vs.  U.  S.,   (C.  C.  A.   ^th,  1906),  142 

Fed.  57,  59. 
Stedrns  vs.  U.  S.,  (C.  C.  A.  8th,  1907),  152 
Fed.  900,  905. 
And  in  the  determination  of  whether  there  is  any 
evidence  to  sustain  a  verdict  the  Appellate  Court 
need  only  ascertain  from  the  record  whether  there 
is  any  evidence  which  if  credited  by  a  jury,  is  suffi- 
cient to  sustain  the  verdict. 

Boren  vs.  U.  S.,  (C.  C.  A.  9th,  1906),  144  Fed. 
801,  804. 


81 

And  that  there  is  sufficient  evidence  to  sustain 
the  verdict  of  the  jury  is  found  in  the  above  refer- 
ence and  quotation  from  the  transcript  of  record 
relating  to  the  question  of  authority  which  was  in 
reality  the  real  question  at  issue  herein. 

Counsel's  familiarity  with  the  indictment  must 
have  informed  him  that  the  charge  of  wilful  and 
unlawful  abstraction  by  the  defendant  from  the 
account  of  David  Hill  related  to  $230,  and  not  to 
this  $500  transaction  (Tr.,  p.  6.)  And  surely  author- 
ity to  take  $500  at  one  time  cannot  be  construed  or 
enlarged  into  authority  to  take  all  or  any  portion 
of  the  remaining  money  of  David  Hull. 

As  to  the  authority  of  the  defendant  to  abstract 
the  $230,  which  sum  is  charged  as  abstracted  in 
Count  One  of  the  indictment,  the  defendant's  brief 
makes  no  comment. 

David  Hull's  testimony  with  regard  to  the  trans- 
action charged  in  the  indictment  was: 

^^I  hand  you  a  memorandum  check  dated 
March  4,  1911,  which  I  have  stated  to  the  court 
forms  the  basis  of  Count  No.  1  of  the  indictment, 
purporting  to  have  been  signed  by  David  Hull, 
reading  to  the  order  of  B.  C.  Agee,  amount 
$230,  and  ask  you  to  look  at  it  and  say  if  you 
signed  it.    Did  you  ever  sign  that? 

Answer.    No,  sir,  I  never  did. 
Question.    Did  you  ever  authorize  Mr.  Sheri- 
dan to  loan  your  money  to  Mr.  B.  C.  Agee? 
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A.  No,  sir,  I  never  did. ' '  (Tr.,  p.  41,  42.) 
As  to  the  witness  David  Hull  testifying  that  the 
so-called  release  of  the  bank  examiner  which  is 
claimed  by  the  defendant  as  authority  for  the  act 
already  committed,  the  witness  fully  explained  how 
he  signed  this  statement;  (This  brief,  p.  -^ — .) 

As  to  Count  Four  and  the  authority  of  defendant 
Sheridan  to  abstract  the  money  of  Mrs.  Laura  M. 
Verrell,  there  was  certainly  no  authority  granted  by 
the  depositor  to  the  defendant  for  the  taking  of  this 
money,  (See  testimony  Mrs.  Verrell,  pp.  73-81.) 

In  conclusion,  it  is  submitted  that  the  indictment 
herein  states  a  crime  which  testimony,  under  proper 
rules  of  evidence,  has  proved,  and  that  the  mantle  of 
justice  which  should  rest  on  all  alike,  demands  an 
affirmation  of  the  pleading  herein  as  well  as  the 
trial  proceedings  and  judgment  of  the  court.  The 
transactions  of  this  defendant  relating  to  the  de- 
privation to  the  bank  of  over  $42,600,  of  the  money 
of  the  First  National  Bank  of  Roseburg,  should  not 
stand  approved. 

Respectfully  submitted, 
CLARENCE  L.  REAMES, 

United  States  Attorney. 

ROBERT  R.  RANKIN, 

Assistant  United  States  Attorney. 
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APPENDIX  A. 

Be  it  remembered  that  heretofore,  towit,  on  the 
14th  day  of  July,  A.  D.,  1885,  there  was  filed  in  the 
Circuit  Court  of  the  United  States  for  said  district 
a  transcript  as  follows,  towit: 

The  United  States  of  America,  in  the  District 
Court  of  the  United  States  for  the  eastern  division 
of  the  northern  district  of  Ohio,  of  the  April  term,  in 
the  year  of  our  Lord  one  thousand  eight  hundred 
and  eighty-five. 

Northern  District  of  Ohio, 
Eastern  Division,  ss. 

The  grand  jurors  of  the  United  States  of  Amer- 
ica, duly  impaneled,  sworn,  and  charged  to  inquire 
of  crimes  and  offenses  within  and  for  the  body  of 
the  eastern  division  of  the  northern  district  of  Ohio, 
upon  their  oath,  present  and  find  that  Stephen  A. 
Northw^ay,  late  of  the  division  and  district  aforesaid, 
heretofore,  towit,  on  the  sixteenth  day  of  December, 
in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  eighty-two,  at  the  county  of  Ashtabula,  in  the 
division  and  district  aforesaid,  and  within  the  juris- 
diction of  this  court,  was  then  and  there  the  presi- 
dent and  agent  of  a  certain  national  banking  asso- 
ciation, towit,  **The  Second  National  Bank  of  Jef- 
ferson," which  said  association  had  theretofore  been 
duly  organized  and  established  and  was  then  exist- 
ing and  doing  business  at  the  village  of  Jefferson 
and  county  of  Ashtabula,  in  the  division  and  dis- 
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trict  aforesaid,  under  the  laws  of  the  United  States 
and  that  he,  the  said  Stephen  A.  Northway,  so  then 
and  there,  on  the  date  first  aforementioned,  being- 
president  and  agent  as  aforesaid,  did  then  and  there, 
at  said  village  of  Jefferson  and  county  of  Ashtabula, 
in  the  division  and  district  aforesaid,  on  said  six- 
teenth day  of  December,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  eighty-two,  wrong- 
fully and  unlawfully,  and  with  intent  to  injure  the 
said  association,  and  without  the  knoAvledge  and 
consent  thereof,  wilfully  misapply  and  convert  to 
his,  the  said  Stephen  A.  NorthAvay's,  own  use,  cer- 
tain moneys  and  funds  of  the  property  of  said  asso- 
ciation, of  the  amount  and  value  of  twelve  thousand 
dollars,  towit,  six  thousand  dollars  in  United  States 
notes,  commonly  called  greenbacks,  and  six  thousand 
dollars  in  circulating  notes  of  the  United  States, 
commonly  called  national  bank  notes,  and  intended 
to  pass  and  circulate  as  money,  a  more  particular 
description  of  which  said  United  States  notes  and 
circulating  note  aforesaid  is  to  the  grand  jurors 
aforesaid  unknown,  contrary  to  the  form  of  statute 
of  the  United  States  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the 
United  States. 


Second  Count. 
And  the  grand  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  and  find  that  the  said 
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JStepTieii  A.  Northway  heretofore,  towit,  on  the  six* 
teenth  day  of  December,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty-two,  at  the 
<?ounty  of  Ashtabula,  in  the  division  and  district 
aforesaid,  and  within  the  jurisdiction  of  this  court, 
•was  then  and  there  president  and  agent  of  a  certain 
national  banking  association,  towit,  ^^Tlie  Second 
National  Bank  of  Jefferson,''  theretofore  duly  or- 
ganized and  established,  and  then  existing  and  doing 
business  at  the  village  of  Jeffei*son  and  county  of 
Ashtabula,  in  the  division  and  district  aforesaid^ 
Tinder  the  laws  of  the  United  States;  and  that  he, 
the  said  Stephen  A.  Northway,  so  then  and  there, 
on  the  date  first  aforementioned,  being  president 
and  agent  as  aforesaid,  did  then  and  there  at  said 
village  of  Jefferson  and  county  of  Ashtabula,  in 
the  division  and  district  aforesaid,  on  said  sixteenth 
day  of  December,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  eighty-two,  wilfully  and  un- 
lawfully, and  with  intent  to  injure  the  said  national 
banking  association,  and  w^ithout  the  knowledge  and 
consent  thereof,  abstract  and  convert  to  his,  the  said 
Stephen  A.  Northway 's,  own  use  certain  moneys  and 
funds  of  the  property  of  said  association,  of  the 
amount  and  value  of  twelve  thousand  dollars,  to- 
wit, six  thousand  dollars  in  United  States  notes, 
commonly  called  greenbacks,  and  six  thousand  dol- 
lars in  circulating  notes,  commonly  called  national 
bank  notes,  and  intended  to  pass  and  circulate  as 
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money,  a  more  particular  description  of  whicli  said 
United  States  notes  and  circulating  notes  aforesaid 
is  to  the  grand  jurors  aforesaid  unknown,  contrary 
to  the  form  of  the  statute  of  the  United  States  in 
such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  United  States. 

I  hereby  certify  that  the  original  of  which  this  is 
a  photostatic  print  is  in  the  possession  of  the  Library 
of  Congress. 

ALLEN  R.BOYD, 

\  Chief  Clerk, 

Library  of  Congress. 
April  20,  1915. 
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No.  2705 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Thomas  E.  Sheridan^ 

Plaintiff  in  Ej^ror, 
vs. 

The  United  States  of  America, 

Defendant  in  Error. 


PETITION  FOR  A  REHEARING  ON  BEHALF  OF 
PLAINTIFF  IN  ERROR. 


To  Honorable  William  B.  Gilbert,  Presiding  Judge, 
and  the  Associate  Judges  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit: 

The  plaintiff  in  error  respectfully  petitions  this 
Honorable  Court  for  a  rehearing  of  this  cause, 
upon  the  following  grounds: 

I. 

By  the  construction  given  to  the  language  of 
the  indictment,  in  liolding  that  tlie  oftense  charged 
therein  is  abstracting  money  of  the  bank  and  not 
money  of  the  depositors,  tlie  majority  of  the  Court 
have  necessarily  held  that  the  thn^e  instructions 
of  the  trial  Court  to  the  jury,  that  the  piaintilT  in 


error  was  being  tried  for  abstracting  money  of  the 
depositors,  were  erroneous  and  prejudicial  to  him. 
Yet,  although  those  specific  instructions  were  ex- 
cepted to  (Tr.  Rec.  p.  242,  lines  13-29;  p.  242,  line 
29  to  p.  243,  line  10),  and  assignments  of  error 
(Nos.  XXXVIII  and  XXXIX  and  XL,  pp.  2i72- 
273,  Tr.  Rec.)  were  based  thereon,  the  majority  of 
the  Court  have  overlooked  and  neglected  to  even 
mention  in  their  opinion  either  those  instructions, 
exceptions  or  assignments  of  error,  notwithstand- 
ing the  fact  that  His  Honor,  Judge  Ross,  quotes 
those  instructions  in  full  in  his  dissenting  opinion. 
Counsel  for  plaintiff  in  error  most  earnestly  submit 
that  in  view  of  the  decision  of  the  majority  of 
the  Court  regarding  the  demurrer,  the  plaintiff  in 
error  is  entitled  to  a  new  trial  because  of  those 
erroneous  instructions.  At  the  very  least  he  should 
be  granted  a  rehearing  by  the  Court  so  that  it  may 
consider  the  exceptions  to  those  instructions  and 
the  assignments  of  error  based  thereon,  because  as^ 
they  are  not  mentioned  in  the  opinion  of  the  ma- 
jority of  the  Court  it  must  be  assumed  that  they 
were  overlooked  and  not  considered. 

The  construction  of  the  language  of  an  indict- 
ment is  a  question  of  law.  The  jury  are  bound 
under  their  oaths  to  take  the  law  from  the  Court. 
The  trial  Court  in  this  case  charged  the  jury  three 
distinct  times  that  they  were  trying  plaintiff  in 
error  for  abstracting  money  of  the  depositors  and 
not  money  of  the  hank.  The  fact  that  the  indict- 
ment was  capable  of  the  construction  that  it  charged 


the  abstraction  of  /money  of  the  bank  is  imma- 
terial in  view  of  the  fact  that  that  construction 
was  not  placed  upon  it  by  the  only  person  entitled 
under  the  law  to  construe  it — the  trial  Judge. 
Therefore  since  the  trial  Court  instructed  the  jury 
to  find  the  plaintiff  in  c^rror  guilty  or  not  guilty  of 
abstracting  money  of  the  depositors,  and  since 
under  those  instructions  the  jury  found  as  a  fact 
that  the  plaintiff  in  error  abstracted  money  of  the 
depositors  and  not  money  of  the  bank,  the  plaintiff 
in  error  was  actually  convicted  of  abstracting  money 
of  the  depositors  (and  not  money  of  the  bank), 
tvhich  is  not  an  offense  against  the  United  States, 

A  reading  of  the  testimony  of  the  depositors 
will  convince  the  Court  that  th(\v  believed  that  the 
plaintiff  in  error  was  being  tried  for  a])stracting 
money  belonging  to  them  and  not  to  the  bank,  and 
in  ^'iew  of  the  instructions  of  the  Court  it  nuist  l)e 
conclusively  presumed  that  the  jury  were  of  the 
same  Ijelief. 

The  fact  that  the  plaintiff  in  error  contended 
that  he  had  })een  authorized  ])y  the  depositors  to 
withdraw  their  money,  and  the  emphasis  given 
to  the  evidence  both  for  and  against  that  conten- 
tion, also  tcaided  very  strongly  to  confirm  the  jui'v 
in  their  conviction  that  tlie  ])laintiff  in  en'oi*  was 
))eing  ti'ied  foi*  abstracting  inonc^v  of  the  depositors. 

Tb(^  fact  tliat  flic  two  dc^posits  as  to  wliicli  tbc 
plaintiff  in  errcu'  was  convicted,  wcn'c  deposits  of 
an    (^Iderly,    n(H'vous    and    excitable    lady,    and    an 


elderly,  illiterate  man,  and  that  plaintiff  in  error 
was  acquitted  as  to  all  the  other  deposits,  shows 
that  the  verdict  resulted  from  sympathy  of  the 
jurors  for  those  depositors  because  money  belong- 
ing to  them — and  not  to  the  bank — had  been  ab- 
stracted by  the  plaintiff  in  error,  even  though  those 
depositors  might  have  consented  to  it.  The  jury 
undoubtedly  believed  that  those  depositors  suffered 
the  loss  of  their  money  because  of  the  alleged 
abstraction  by  the  plaintiff  in  error,  whereas  as  a 
matter  of  fact  the}^  suffered  no  injury  whatever 
if  the  money  belonged  to  the  bank,  and  that  point 
would  have  been  made  entirely  clear  to  them,  and 
they  would  probably  have  acquitted  plaintiff  in 
error,  had  the  trial  Court  instructed  the  jury  that 
they  were  trying  plaintiff  in  error  solely  for  ab- 
stracting money  of  the  bank. 


Even  this  learned  Court  itself,  in  its  majority  opinion, 
refers  to  the  moneys  alleged  to  have  been  abstracted  by 
the  plaintiff  in  error  as  "the  depositors'  moneys".     On 

page  9,  lines  29  to  32,  of  the  majority  opinion  this 

Court  says: 

^^The  letters  signed  on  June  20,  1911,  by  both 
of  these  depositors  at  the  instant  of  the  Na- 
tional Bank  Examiner  were  clearly  ineffectual 
to  legalize  the  abstraction  of  the  depositors'  moneys 
by  the  plaintiff  in  error." 

If,  after  discussing  at  length  the  question  whether 
or  not  the  money  belonged  to  the  depositors,  and 


deciding  that  it  did  not,  this  learned  Court  is 
still  subconsciously  of  the  opinion  that  the  money 
did  ])elong  to  the  depositors,  surely  it  ought  not 
hesitate  to  grant  a  rehearing  to  plaintiff  in  error, 
who  has  suffered  grievous  injury  because  the  jury, 
acting  under  the  instructions  of  the  trial  Court, 
convicted  him  of  unlawfully  abstracting  money 
belonging  to  the  depositors — which  is  not  an 
offense  against  the  United  States  and  of  which  the 
Court  had  no  jurisdiction. 


11. 

In  its  majority  opinion  this  Court,  in  holding  that 
the  evidence  does  not  show  embezzlement,  states 
(page  8)  : 

^^But  it  does  not  follow,  and  the  court  would 
not  ])e  justified  in  holding  that  because  the 
plaintiff*  in  error  was  the  manager  of  the  bank 
the  possession  of  moneys  in  the  bank  was  his 
possession  and  not  that  of  the  bank.  Clearly, 
all  funds  deposited  were  deposited  with  the 
bank,  and  not  with  the  president  and  manager 
thereof,  and  the  possession  of  the  dej^osits 
was  the  bank's  possession." 

We  respectfully  su])mit  that  undei*  tliat  rtvison- 
ing  of  the  Court  fhcre  could  noi  possihlif  he  ( m- 
hezzle)uc)it  hi/  an  of/irrr  or  rniploj/re  of  a  corpora- 
tion. Yet  f^ongress  ])i"()\i(l('s  in  Siu'tioii  7)'1[)[)  for 
the  offense  of  cni])(v.zl('inciit  by  an  ol'ficcM'  of  a 
national  ])anldng  ('()r])()rati(»n.  rndiM*  tliat  rc^ison- 
ing    tliei'('    has    ncxei"    existed    a    n(M'(\ssity    foi'    th(^ 


creation  of  the  offense  of  embezzlement.  Possession 
is  a  physical  fact  of  human  control  over  property, 
exercisable  only  by  a  natural  person.  In  this  case 
the  undisputed  evidence  is  that  the  board  of  di- 
rectors had  turned  over  the  entire  physical  control 
of  all  the  bank's  property  to  the  plaintiff  in  error. 
Counsel  deem  it  to  be  elementary  and  unquestion- 
able law  that  the  agent  or  employee  of  a  corpora- 
tion who  has  actual  physical  control  of  the  cor- 
poration's property  for  a  specified  purpose  has 
possession,  and  if  he  fraudulently  appropriates  it 
to  his  own  use  he  is  guilty  of  embezzlement.  (See 
15  Cyc,  493-494;  Clark  on  Criminal  Law,  p.  307, 
Sec.  100.) 

In  United  States  v.  Harper,  33  Fed.  471,  475-476, 
an  indictment  under  Section  5209,  the  Court  said: 

^^If  the  evidence  establishes  that  the  busi- 
ness and  assets  of  the  bank  were  actually 
or  practically  intrusted  to  the  care  and  man- 
agement of  the  defendant,  so  that,  by  virtue 
of  his  position  as  vice-president,  director,  or 
agent,  he  had  not  merely  access  to,  or  a  con- 
structive holding  of,  but  such  actual  custody 
of  the  funds,  moneys,  and  credits  of  the  asso- 
ciation as  enabled  him  to  have  and  exercise 
control  over  the  same,  that  would  place  him 
in  the  lawful  possession  of  said  funds,  or  other 
property;  and  if,  while  so  lawfully  in  posses- 
sion of  such  assets,  funds,  and  credits,  or  other 
property  committed  to  his  care  and  custody 
for  the  benefit  of  the  bank,  he  wrongfully  con- 
verts any  part  or  portion  of  said  assets  to  his 
own  use,  with  intent  to  injure  or  defraud 
the  association,  he  would  thereby  commit  the 


offense  of  embezzlement.  If  his  position  and 
employment  gave  the  defendant  a  superior  or 
a  joint  and  concurrent  possession  with  sub- 
ordinate employees  or  agents  of  the  bank,  that 
would  be  sufficient  to  place  liim  in  such  lawful 
possession  as  would  enable  him  to  commit  the 
crime  of  eml^ezzlement  in  relati(jn  to  assets 
of  the  bank  so  committed  to  his  keeping.  If, 
for  example,  his  position  and  employment  in 
the  bank  gave  the  defendant  a  joint  or  con- 
current possession  and  custody  of  the  bank's 
moneys,  funds,  and  credits  with  the  teller, 
cashier,  or  agent;  and  if,  while  so  lawfully  in 
possession,  either  alone  or  jointly  with  other 
officers  or  agents  of  the  bank,  he  wrongfully 
converts  said  funds  or  assets  to  his  own  use, 
with  intent  to  injure  or  defraud  the  associa- 
tion, he  would  thereby  commit  the  offense  of 
embezzlement." 

If  the  Court  is  of  the  opinion  that  the  offense 
of  embezzlement  cannot  be  committed  by  an  officer 
or  employee  of  a  national  bank  because  the  officer 
or  employee  cannot  have  possession  of  the  bank's 
property,  counsel  believe  that  its  opinion  will  be 
of  the  greatest  interest  to  all  the  prosecuting  officers 
of  the  Department  of  Justice  of  the  United  States 
who  are  charged  with  the  drafting  of  indictments, 
and  who  have  drafted  indictments  for  eml)ezzle- 
ment  under  this  statute  in  virtually  thousands  of 
cases  against  presidents  of  national  l)anks.  We 
therefore  res])ectfully  requ(\st  a  rclu^aring  that  the 
Court  may  have  such  aid  as  counsel  can  gi\(^  in 
thoron;>hly  arguing  thai  (]uestion  to  llu^  vud  tliat 
the  law,  not  only  controlling  this  case,  bnt  scores 
of  siniilai*  cas(\s  mav  b(*  (h^finiteh'  si^ltled. 
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III. 

We  respectfully  call  the  Court's  attention  to  the 
fact  that,  even  under  the  Court's  own  theory,  the 
evidence  in  this  case  merely  shows  that  the  plain- 
tiff in  error  drew  a  memorandum  check  and  made 
a  deposit  slip  which  resulted  in  causing  a  credit 
to  be  entered  in  his  account.  Certainly  those  acts 
in  themselves  did  not  constitute  an  unlawful  ab- 
straction— or  taking.  When  was  any  money  taken 
from  the  bank  or  delivered  to  the  plaintiff  in 
error?  Was  it  taken  from  the  vaults  of  the 
bank  by  the  plaintiff  in  error  himself?  Or  was  it 
delivered  to  him  by  another  employee  of  the  bank 
upon  his  drawing  a  check  on  his  own  account  which 
had  been  unlawfully  increased  in  credit?  In  the 
latter  event  the  offense  would  be  willful  misappli- 
cation of  the  bank's  moneys,  or  obtaining  money 
under  false  pretenses,  and  not  unlawful  abstrac- 
tion, and  the  plaintiff  in  error  would  be  entitled 
to  an  acquittal  under  this  indictment.  We  re- 
spectfully insist  that  there  is  no  evidence  what- 
ever in  reply  to  any  of  these  questions,  which  are 
the  most  material  questions  in  the  case. 


IV. 

Two  of  the  Judges  of  this  Court  have  held  that 
the  indictment  charges  the  abstraction  of  money 
of  the  'bank.    One  of  the  Judges  of  this  Court,  and 


the  Judge  of  the  trial  Court,  have  held  that  it 
eharg'es  the  abstraction  of  money  of  the  depositors. 
Where  the  language  of  an  indictment  is  ambig- 
uous— and,  a  fortiori,  wlierc^  the  Judges  are  equally 
divided — the  Supreme  Court  of  the  United  States 
has  held  that  the  construction  more  favoral)le  to 
the  accused  shall  prevail. 

Bolles  V.  Outing  Co.,  175  U.  S.  262,  265. 

Would  not  justice  better  be  effected  in  this 
case  if  the  two  learned  Judges  delivering  the 
majority  opinion  were  to  state  that  in  their  view 
the  more  reasonable  construction  of  the  indict- 
ment is  that  it  charges  the  abstraction  of  money 
of  the  bank,  but  because  of  its  ambiguity  and  the 
fact  that  one  of  their  associate  Judges  is  of  a  con- 
trary opinion,  that  the  principle  announced  by  the 
Supreme  Court  in  the  case  last  above  cited  should 
be  applied,  and  the  demurrer  to  the  indictment 
be  sustained,  or  at  least  that  the  exceptions  to  the 
instructions  of  the  trial  Court  be  sustained? 

We  respectfully  submit  that  a  rehearing  should 
be  granted  plaintiff  in  error. 

Dated,    San    Francisco, 
November  15,  1916. 

John  L.  McNar, 
Attor]}Cjf    for    PJaintiff    />/    Error 
and  Petitioner. 
Ja^ies  W.  Ryax, 

Of  Counsel, 


10 


Certificate  of  Counsel. 

1  hereby  certify  that  I  am  the  attorney  for  the 
plaintiff  in  error  and  petitioner  in  the  above  en- 
titled cause,  and  that  in  my  judgment  the  fore- 
going petition  for  a  rehearing  is  well  founded  in 
point  of  law  as  w^ell  as  in  fact,  and  that  said 
petition  is  not  interposed  for  delay. 

John  L.  McNab, 
Attorney   for   Plaintiff   in   Error 
mid  Petitioner. 
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